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CHAPTER  I. 

COMMON   LAW   OF    ENGLAND. 


There  are  few  subjects  of  investigation  bearing  on  the  temporal 
welfare  of  man  more  practically  important  than  those  laws  whereby 
the  benefits  of  a  social  state,  and  the  security  of  persons  and  their 
rights,  are  established  and  maintained. 

That  species  of  knowledge  would  be  valuable  even  under  a  despot- 
ism. We  should  be  desirous  of  knowing  the  principles  upon  which 
we  are  governed,  even  if  we  lived  under  the  uncontrollable  power  of 
a  despotic  sovereign ;  as  we  are  impelled  by  a  laudable  ambition  to 
nquire  into  the  laws  by  which  nature  is  regulated,  though  Ave  feel 
our  inability  to  influence  their  action  even  in  the  slightest  degree. 

But,  under  the  form  of  government  established  in  this  country, 
there  are  further  reasons  which  render  it  highly  blamable  in  any 
Englishman  to  neglect  obtaining  a  knowledge  of  the  constitution  of 
his  country.  "We  all  enjoy,  or,  at  least,  we  all  either  actually  hold, 
or  are  qualified  by  the  law  to  obtain,  certain  privileges  and  fran- 
chises, which,  in  fact,  invest  the  possessor  Avith  a  portion  of  the 
power  whereby  the  British  empire  may  be  ruled  either  for  the  advan- 
tage or  to  the  detriment  of  that  great  body  politic.  The  moral  and 
religious  responsibility  of  the  man  who  votes  on  the  hustings,  or 
even  asks  his  neighbour  to  vote,  or  exercises  the  smallest  public 
function,  is,  indeed,  no  less  real  and  stringent  than  that  of  the  highest 
ministers  of  the  crown.  The  Avelfare  of  every  free  state  depends,  in 
a  very  great  measure,  upon  the  honest  and  prudent  exercise  of  the 
franchises  entrusted  by  the  law  to  the  mass  of  private  citizens.  It 
must  frequently  happen  that  the  greatest  questions,  involving  most 
important  interests,  and  even  the  welfare  of  the  Avhole  empire,  are 
practically  decided  by  votes   given  at   elections.     On   those  votes 
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always  depondri  the  question,  by  what  men  the  empire  sliall  be 
gnvcrned.  How,  indeed,  can  honest  men  be  placed  in  tlic  high 
offices  of  the  state,  uidess  the  mass  of  the  coinnuinity  possessing  poli- 
tical power  exercise  it  in  favour  of  principles  ou  which  such  men  can 
consistently  govern?  How  can  those  who  govern  do  so  in  a  manner 
consistent  witli  the  honour  and  safety  of  the  kingdom,  if  they  have 
not  the  support  of  the  mass  of  her  Majesty's  subjects,  who  arc 
entrusted  with  the  parliamentary  and  municipal  franchise  and  other 
public  privileges?  How  can  the  wisest  of  men  govern  wisely,  if  the 
great  bt)dy  of  the  community,  or  any  large  portion  of  it,  choose, 
through  ignorance,  perverscness,  or  factiousness,  to  interfere  with  the 
delil)erations  of  those  in  whom  the  constitution  has  vested  the  power 
to  decide  on  matters  of  state,  —  thus  confounding  the  right  of  peti- 
tioning with  that  of  legislating;  or  to  urge  the  adoption  of  extreme 
or  dangerous  measures,  placing  men  deficient  in  prudence  or  inform- 
ation in  the  House  of  Commons,  and  in  offices  of  municipal  trust  and 
influence  ? 

These  very  slight  and  superficial  considerations  are  sufficient  to 
convince  any  man  of  good  sense,  that  it  is  necessary  for  the  welfare 
of  the  commonwealth  that  all  classes  of  the  community  should  act 
with  the  utmost  caution  in  the  discharge  of  their  public  duties  as 
subjects  of  the  British  crown. 

How  important  is  it,  then,  that  we  should  all  know  something 
concerning  the  principles  of  that  constitution  in  the  administration  of 
which  wc  arc  all  so  much  concerned !  How  necessary  is  it  for  every 
man,  who  wishes  to  exercise  his  privileges  as  a  British  subject  with  a 
safe  conscience,  to  be  acquainted  with  the  constitution,  for  the  welfare 
and  good  administration  of  which  he,  to  the  extent  of  his  power  and 
influence,  is  responsible! 

It  is  undoubtedly  incumbent  on  every  man  who  is  entrusted  with 
any  franchise  or  public  duty  whatsoever,  or  who  desires  to  take  any 
part,  directly  or  indirectly,  in  affairs  relating  to  the  interests  of  his 
count  I  y,  or  the  rights  of  his  fellow  subjects,  to  make  himself  ac- 
quainted with  the  constitution,  on  which  the  preservation  of  those 
interests  and  rights  depends.  And  it  is  especially  necessary  that  a 
subject  of  the  British  crown  should  diligently  apply  himself  to  the 
acfjuisition  of  that  knowledge,  because  he  cannot  obtain  it  suddenly 
an  oceasion  may  require,  nor  safely  apply  it  ^^ro  re  natd,  and  without 
previous  study  and  research. 

The  liritish  constitution  is  not  to  be  found  in  any  written  code  or 
charter.  It  docs  not  consist  in  a  few  general  princiides,  under  the 
guidance  of  which  a  man  may  safely  decide  on  the  Avisdom  of  mea- 
HurcK  canvussed  on  the  hustings,  or  proposed  in  parliament;  but  in  a 
hi'-hly  complicated  and  artificial  system,  interwoven  with  the  national 
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jurisprudence,  combining  the  advantngcs  of  monarcliy,  aristocracy,  and 
democracy,  and  guarding  against  the  inconveniences  to  which  the 
simjjlc  rule  of  each  of  those  powers  is  naturally  liable.  Such  a  form 
of  civil  polity  must  evidently  be  studied,  by  those  who  partake  of  its 
privileges,  with  some  considerable  degree  of  detail,  without  which 
they  cannot  accurately  understand  what  it  is,  —  on  v/hat  authority  its 
different  institutions  and  maxims  are  established,  and  on  what  reasons 
they  are  grounded,  so  as  to  ])erceive  the  bearing  of  any  proposed 
measure  or  line  of  policy  upon  the  benefits  which  we  derive  therefrom, 
—  or  upon  the  inconveniences  or  defects  of  our  municipal  laws,  which 
may  from  time  to  time  require  amendment. 

We  have  already  observed,  that  the  British  constitution  is  not  to  be 
found  in  any  separate  code  or  charter,  like  that  of  France  and  several 
other  continental  nations.  It  is  a  part  of  what  is  emphatically  called 
by  the  general  appellation  of  tlie  Imc  of  the  land,  which  is  the  birth- 
right of  the  subject.  It  was  not  enacted  nor  established  at  any  one 
time,  but  has  grown  up  with  the  body  of  the  common  and  statute-law 
of  the  kingdom,  whereof  it  is  the  most  noble  and  important  part. 

A  definite  and  accurate  notion  cannot,  therefore,  be  formed  respect- 
ing the  constitution,  without  some  preliminary  inquiry  into  the  nature 
and  origin  of  our  municipal  law,  and  of  the  different  parts  into  which 
it  is  divided.  How,  indeed,  can  any  one  have  a  clear  notion  of  the 
civil  polity  of  the  kingdom,  without  knowing  what  the  laio  of  tlie  land 
is,  whereby  that  polity  is  constructed  and  the  empire  is  governed? 

We  will,  therefore,  previous  to  entering  on  the  examination  of  the 
constitutional  law  of  England,  take  a  cursory  view  of  the  nature  and 
divisions  of  the  English  law^ 

The  well-known  definition  of  municipal  law,  or  the  law  by  Avhich 
each  country  is  separately  governed,  is,  that  "  it  is  a  rule  of  civil 
conduct  prescribed  by  the  suj)reme  power  in  a  state."  The  law  of 
England,  vmderstood  in  this  general  sense,  as  the  rule  to  which  all 
persons  within  its  jurisdiction  must  conform,  and  which  is  prescribed 
to  them,  either  directly  or  by  implication,  by  the  supreme  authority  of 
the  state,  is  divisible  into  two  parts, —  Common  Law",  and  Equit}^  In 
this  chapter  we  will  treat  of  Common  Law,  and  in  the  next  of  Equity. 

The  Common  Law,  as  contradistinguished  from  Equity,  is  divided 
into  two  parts,  —  unwritten  law,  or  common  law  strictly  so  called,  and 
written  law,  or  statute-law.  The  former  derives  its  force  from  custom, 
and  the  latter  from  enactment  by  parliament. 

Customary  law,  which  forms  a  part  of  almost  every  system  of  juris- 
prudence, has  been  held  by  high  authority  to  derive  its  force  from  the 
tacit  assent  of  the  legislative  power.  Thus,  as  the  Roman  people  had 
the  power  of  making  law,  the  Koman  jurisconsult  Salvius  Julianus, 
in  asserting  the  authority  of  custom,  says,  "  What  difference  in  effect 
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is  there,  whether  the  jjeople  dcchirc  their  assent  by  acts  or  by  their 
votes?"'  It  woukl  be  unreasonable  that  the  force  of  law  should 
be  refused  t<»  customs  established  by  the  tacit  assent  of  the  wliolc 
community,  and  the  acquiescence  of  that  i)ower  which,  being  able 
to  make  and  abrogate  laws,  might,  by  a  public  expression  of  its 
dissent,  have  prevented  the  custom  from  becoming  established.  Thus 
it  appears  that  the  authority  of  customary  law  proceeds  from  the  same 
source  as  that  of  statute-law,  or  acts  of  the  legislature,  that  is  to  say, 
the  will  of  tlic  supreme  power  of  the  state.  ^  It  is  the  difference  of 
tlie  mode  of  enacting  statute-law,  and  that  of  establishing  customary 
law,  which  has  ffiven  rise  to  the  denominations  of  written  law  and 
unwritten  law.  ^  This  distinction  does  not  mean  that  customary  law 
may  not  be  written,  but  that  it  is  not  enacted  in  a  written  form.  It 
is  established  by  usage  before  it  is  recorded  in  writing,  whereas  statute- 
law  is  enacted  in  a  written  form. 

The  exact  origin  of  the  common  law  of  England,  so  called  in  con- 
tradistinction to  the  statute-law,  is  involved  in  much  obscurity  and 
doubt.  The  Britons,  Romans,  Saxons,  Danes,  and  Normans,  in  turn 
governed  this  country  by  their  laws ;  and  the  common  law  is  held  to 
be  derived  in  part  from  each  of  them.  But  the  more  ancient  portions 
of  the  system  have  become  obsolete  and  forgotten ;  and  the  feudal 
laws  introduced  by  the  Xormans  are  the  chief  sources  of  the  old 
common  law,  so  far  as  it  has  come  down  to  us.* 

Tiie  division  of  the  country  into  tithings,  hundreds,  and  counties, 
the  original  municipal  constitution  of  ancient  towns,  the  office  of 
sheriff,  and  trial  by  jury,  are  of  Saxon  origin. 

But  the  three  last  of  these  important  heads  of  law  underwent  most 
important  changes  under  the  Norman  government ;  and  to  the 
Normans  we  owe  the  chief  features  of  our  constitution,  as  well  as  the 
fundamental  principles  of  our  laws  respecting  landed  property. 

The  Saxon  kings,  especially  Alfred,  Edgar,  and  Edward  the  Con- 
fessor, either  enacted  laws  or  compiled  those  of  their  predecessors ; 
and  the  text  of  those  laws  having  been  lost,  or  their  direct  authority 
superseded,  portions  of  them  became  incorporated  in  the  common  or 
customary  law. 

To  these  materials  or  sources  of  the  common  law  we  must  add  the 
law  of  reason  ^ ;  for  the  ancient  judges  and  sages  of  the  law  interpreted 


L.  a-J.  I'iindect.  lit.  do  Lcglbus,  &c.     (^iiid  interest  suffragio  populus  volun- 
tati'iii  snam  ilerlaret,  an  rebus  ipsis  et  factis  ? 

•  KwvcH,  Hist,  of  Com.  L.  vol.  1.  p.  2.  ;  and  liluckst.  Com.  introd. 
'  Viiiniiis  ltd  Inst.  lib.  i.  t.  i.  §  3.  10. 

*  Ilallam,  Mid.  Ages,  c.  viii.  part  ii.     Hale,  Hist,  of  Com.  Law,  c.  iv.  per  tot. 
»   Dr.  and  Student,  dial.  i.  v.  v.     Millar  v.  Taylor,  4  Burrow,  2:50;}. 
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and  applied  the  immemorlals  customs  of  the  kingdom  to  new  cases  as 
they  arose,  and  extended  their  principles  by  the  use  of  reason. 

It  is,  however,  held,  that  though  certain  maxims '  of  the  law  are 
probably  derived  from  no  other  authority  than  the  light  of  reason, 
yet  the  reason  of  the  law  is  not  like  common  reason,  but  is  to  be 
acquired  by  study  of  the  grounds  and  principles  of  the  law. 

This  unwritten  or  customary  law  is  of  tliree  species,  namely  — 
I.  General  customs,  or  the  common  customs  of  the  realm  ^,  which 
extend  over  the  whole  kingdom,  and  form  the  common  law  more 
strictly  so  called.  —  II.  Particular  customs,  which  affect  only  certain 
places,  towns,  or  districts.  —  And,  III.  Certain  particular  laws,  which 
are  allowed  by  the  common  law  to  regulate  certain  matters,  and  are 
administered  by  special  courts  of  a  subordinate  and  confined  juris- 
diction. 

The  general  customary  law,  or  common  law,  is  that  by  which  the 
administration  of  justice  is  regulated  in  the  queen's  ordinary  courts. 
By  this  law,  also,  are  defined  and  governed  the  general  form  of  the 
constitution,  the  attributions  and  authority  of  the  ancient  magistrates, 
the  ancient  prerogative  of  the  crown,  and  the  administration  of 
criminal  law.  ^  Thus  it  is  by  the  common  law  that  the  Parliament  is 
composed  of  the  King,  the  Lords,  and  the  Commons ;  that  the  king 
can  do  no  wrong ;  that  there  are  four  superior  courts  of  record, 
namely,  the  Chancery,  the  Queen's  Bench,  the  Common  Pleas,  and 
the  Exchequer ;  that  tlie  courts  of  the  coroner,  and  the  courts  leet 
and  courts  baron,  are  constituted,  and  the  kingdom  divided  into 
counties,  hundreds,  tithings,  and  parishes. 

Again :  common  law  ordains  that  the  eldest  son  shall  inherit  land ; 
that  murder  shall  be  punished  with  death ;  that  actions  may  be 
brought  in  certain  cases ;  and  that  a  writing  requires  sealing  and 
delivery  to  make  it  a  deed. 

Some  of  these  portions  of  the  common  law  do  not  require  to  be 
looked  for  in  any  book  or  record,  for  they  exist  as  part  of  the  esta- 
blished order  of  things  ;  but  other  heads  of  law  must  be  discovered, 
and  their  validity  determined,  by  those  to  Avhom  belongs  the  adminis- 
tration of  the  laws.  The  question  then  arises,  where  is  the  common 
law  to  be  found  ?  There  exists  no  written  body  of  common  law,  such  as 
the  Coutumes,  or  compilations  of  customary  law,  Avliich  Avere  drawai 
up  at  diflTerent  times  in  France.  The  common  law  of  England  is 
supposed  to  be  in  the  bosom  of  the  judges  of  the  several  courts  of 
justice.  They  are,  by  the  constitution  of  the  kingdom,  held  to  be 
the  depositaries  and  oracles  of  the  law  of  the  land,  according  to  which 

'  Co.  Litt.  92  a.  78  b.  -  Sir  Julm  Davis,  prcf.  to  Reports. 

^  Hale,  Hist,  of  Com.  L.  c.  ii.  p.  24. 
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they  arc  bound  by  oath  to  decide  all  controversies  that  come  before 
tlicin  according  to  the  law  of  the  land. '  The  knowledge  of  that  law 
is  derived  ironi  experience  and  study,  from  the  viginti  annorum  lacu- 
hrationcs  which  Fortescue  mentions  ^  and  from  being  long  personally 
accustomed  to  the  judicial  decisions  of  their  predecessors.  And, 
indeed,  these  judicial  decisions  are  the  principal  and  most  authorita- 
tive evidence  that  can  be  given  of  the  existence  of  such  a  custom  as 
sliall  form  a  part  of  the  common  law.  The  judgment  itself,  and  all 
the  proceedings  previous  thereto,  are  carefully  registered  and  pre- 
served, under  the  name  of  records,  in  public  repositories  set  apart  for 
that  purpose^  and  to  them  recourse  is  had  when  a  difficult  question 
arises,   in  the  determination  of  which  former  precedents  may  give 

liirht  and  assistance. 

...  I 

The  judges  do  not  decide  according  to  their  ow^n  notions  of  the 

law ;  they  are  bound  to  follow  and  conform  themselves  to  the  rules 

estabhshed  I>y  the  decisions  of  their  predecessors,  which  are  to  be 

found  in  the  records  of  the  courts,  and  in  the  reports,  or  accounts  of 

judicial  decisions  and  proceedings  drawn  up  by  persons  learned  in  the 

law.     Of  these  reports  the  most  ancient  are  the  Year-books',  which 

are  said  to  have  been  so  named  because  they  were  annually  published 

from  the  notes  of  certain  salaried  servants  of  the  crown,  called  pro- 

thonotarles.     They  began  in  the  reign  of  Edward  II.,  and  continued 

to  be  published  until  that  of  Henry  VIII.     Blackstone  expresses  his 

regret  that  this  custom,  wliich  was  temporarily  revived  by  James  I., 

has   not   been    continued,    except   by    the   House    of  Lords,  wliich 

appoints  its  own  reporters.     From  the  time  wlien  the  year-books 

ceased  to  the  present,   the  task  of  reporting   the  proceedings  and 

decisions  of  tlie  courts  has  been  left  to  private  hands.     Plowcver, 

some  of  the  reports  of  the  highest  authority  were  drawn  up  under 

the   present  system.     Such  arc  those  of  Lord  Chief  Justice  Coke, 

which  arc  called  Tlte  Reports,  on  account  of  their  high  reputation. 

lie  liad  been  preceded  as  a  reporter  by  Dyer  and  Plowden,  both 

lawyers  of  the  highest  eminence.     Of  his  successors  (too  numerous, 

especially  In  our  own  days,  for  distinct  notice)  we  will  only  mention 

the  more  ancient  and  distinguished  names  of  Hobart,  Croke,  Yelverton, 

Saunders,  Vaughan,  and  Levinz. 

licsides  the  reporters,  there  are  certain  authors  whose  Avorks  have 

very  great  weight  with  the  courts  of  justice.     Such  arc  Glanvil, 

Bracton,  Britton,  Fleta,  Ilengham,  Littleton,  Statham,  and  Saunde- 

'   Ilalc,  Hist,  of  Coin.  Law,  o.  ii.  p.  -22,  So.  c.  iv.  p.  fi?,  68. 
"  Cap.  8.  3  (^(.^t    J  ^(^  2  yi^.j.  ^   94 

*  Kf«!vc.s  Him.  of  Englisii   L.iw,  ]..  :].»7;  and  sec  3  Kcp.  preface.     Aiid  on  the 
.'■iilijfcl  of  the  old  reports,  sec  Kent,  Conmi.  lect.  xxi. 
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fordc,  willi  others,  such  as  FItzherbert,  Brooke,  and  Rolle,  wh.o 
A\rote  abridgments  or  digests  of  the  different  titles  of  the  law  in  the 
reigns  of  Henry  VIII.,  Elizabeth,  and  Charles  II.  respectively,  and  to 
whom  Vinerj  Comyns,  and  Bacon  have  succeeded;  Fortescue,  who 
wrote  "  De  laudibus  Legum  Anglia;,"  in  the  reign  of  Henry  VI.,  and 
St.  German.  And  on  Pleas  of  the  Crown,  or  criminal  law,  the  most 
eminent  writers  are  Hale,  Hawkins,  and  Foster.  These  writers,  as 
Blackstone  says,  are  cited  as  authority,  and  are  evidence  that  cases 
have  formerly  happened  in  which  such  and  such  points  were  deter- 
mined, which  are  now  become  settled  and  first  principles. 

Sir  Edward  Coke  is  one  of  the  last  of  these  writers  whose  works 
are  of  intrinsic  authority.  He  wrote  four  volumes  of  Institutes,  the 
first  of  which  is  a  commentary  on  a  treatise  on  tenures  composed  by 
Littleton,  a  judge  of  the  Court  of  Common  Pleas  in  the  reign  of 
Edward  IV.  Tliis  commentary  contains  a  mass  of  information  on  a 
great  variety  of  heads  of  common  law,  besides  the  feudal  learning 
respecting  tlie  subject  of  Judge  Littleton's  treatise.  It  is  written 
with  no  regular  method  or  classification,  except  so  far  as  it  follows 
Littleton's  text.  The  other  three  books  of  Institutes  are  a  comment 
on  some  of  the  older  acts  of  parliament,  a  treatise  on  pleas  of  the 
crown  or  criminal  law,  and  an  account  of  the  several  species  of 
courts. 

The  degree  of  weight  attached  to  the  writings  of  these  legal  sages 
in  our  courts  is  perfectly  diiferent  from  the  authority  given  by  the 
celebrated  Constitution  of  the  Emperors  Theodosius  and  Valentinian 
to  the  works  of  Papinlan,  Paulus,  Ulpian,  and  INIodestinus.  ^  The 
English  commentators  have  not  authority  of  law.  They  are  followed 
only  so  far  as  they  agree  with  the  principles  laid  down  in  judicial 
determinations  and  the  provisions  of  acts  of  parliament ;  but  where 
a  question  is  doubtful,  or  the  real  sources  of  law  are  deficient,  the 
opinion  of  some  of  them  is  frequently  decisive.  - 

We  come  now  to  consider  the  second  species  of  unwritten  law, 
namely,  particular  customs  which  affect  only  certain  places,  towns,  or 
districts.  Such  is  the  custom  of  gavelkind  in  Kent,  and  some  other 
parts  of  the  kingdom,  whereby  land  descends  not  to  the  eldest  son 

'  Pothier,  Panel,  pref.  c.  iv.     Savigny,  Hist,  du  D.  Rom.  c.  i. 

^  Coke,  in  the  preface  to  his  first  Institute  (p.  37.),  relates  a  curious  instance  of 
the  weight  given  to  the  opinion  of  Littleton.  The  question  arose  in  James  I.'s 
reign,  whether  the  release  to  one  trespasser  should  be  available  or  no  to  his  com- 
panion. "  Sir  Henry  Hobart,  that  honourable  judge  and  great  sage  of  the  law, 
and  those  reverend  and  learned  judges,  Warburton,  Winch,  and  Nichols,  his 
companions,  gave  judgment  according  to  the  opinion  of  Littleton,  and  openly  said, 
that  they  owed  so  great  reverence  to  Littleton,  as  they  would  not  have  his  case 
disputed  or  questioned." 

B    4 
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alone,  Init  t..  all  the  sen-  alike.  Such  is  the  custom  of  borough 
Eiv'lish,  whieh  prevail  in  some  ancient  boroughs,  by  which  the 
>-uini-eJt  .-on  inherits  land  in  preference  to  his  elder  brothers.  Of 
the  i^anic  nature  are  the  customs  of  manors,  which  are  binding  on  the 
copyhold  and  customary  tenants  that  hold  of  those  manors;  the 
imn'iemorial  usages  of  cities  and  towns;  and  especially  the  customs  of 
the  city  of  London  respecting  trade,  apprentices,  widows,  orphans, 
and  other  matters.  All  these  are  contrary  to  the  general  law  of  the 
land,  and  are  good  only  by  special  usage;  though  the  customs  of 
London  arc  also  confirmed  by  act  of  parliament. ' 

These  customs  arc  of  the  nature  of  the  common  law,  but  difter 
from  it,  inasmuch  as  they  want  uuiversality.'- 

Borough  English  and  gavelkind  have  this  peculiarity,  that  the  law- 
takes  such  i)articular  notice  of  their  nature,  that  when  it  is  proved 
that  certain  land  is  subject  thereto,  the  law  recognises  and  applies 
them,  so  far  at  least  as  regards  their  essential  and  usual  character- 
istics, in  the  same  manner  as  any  portion  of  the  general  common  law. 
Both  these  customs  must,  however,  be  alleged  or  pleaded ;  for  the 
presumption  is,  that  land  is  governed  by  the  common  law.'^ 

All  other  customs  must  not  only  be  pleaded,  but  their  specific 
nature  must  be  pleaded  and  proved.^ 

Li  both  species  of  customs  the  trial  is  by  a  jury,  who  are  the 
j)roper  judges  of  the  question  of  fact,  whether  the  land  is  subject  to 
the  customs  of  gavelkind  or  borough  English;  or,  in  the  case  of 
other  customs,  whether  the  alleged  custom  exists,  and  also  whether 
the  matter  in  dispute  is  subject  to  it.^ 

The  city  of  London,  however,  enjoys  this  privilege,  that  her  cus- 
toms do  not  require  to  be  proved  by  evidence  before  a  jury.  They 
arc  certified  to  the  court  by  the  lord  mayor  and  aldermen,  by  the 
mouth  of  tiie  recorder'',  excepting  where  the  corporation  arc  directly 
interested  in  the  allowance  of  the  alleged  custom.^ 

A  custnin  has  no  force,  even  if  pi'oved  to  exist  in  fact,  unless  it  is 
legal ;  and  it  is  not  legal  unless  it  has  the  following  requisites  :  —  1st, 

'  Ulackst.  Com.  iiUrod.  p.  74.  City  of  London's  case,  8  Kep.  126.  King 
r.  Hiifjsliaw,  Cro.  Car.  ;U7. 

-  ;»  Salk.-ld,  112.  3  Co.  Litt.  17o.  n.  4. 

*  Co.  Litt.  17.'3.  1  Salkcld,  243.  Blackstonc  places  the  custom  of  merchants 
iimlcr  the  head  of  particular  customs.  This,  however,  is  not  strictly  correct. 
Mr.  Justice  Foster  held,  that  the  custom  of  merchants  is  the  general  law  of  the 
kin;;dom,  2  IJurr.  1220.  Sec  also  Mr.  Christian's  note  to  Blackst.  Com.  vol.  i. 
p.  75. ;  and  Lord  Ilale'a  Hist,  of  Com.  Law,  c.  ii.  p.  2-5. 

*■   HIaekst.  Com.  introd.  p.  70. 

'■   lUarkst.  Com.  il).  and  liook  iii.  tj  iii.  p.  HS4.    l{la(|uicri'  r.  Hawkins,  Dougl.  380. 

'    Day  r.  Savadi.'c,  Hol>.  H').      lU-.un  r.  Knud,  12  Sim.  453. 
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antiquity ;  2dly,  continuity  ;  3diy,  peaceableness ;  4thly,  reasonable- 
ness ;  5thly,  certainty ;  and,  6thly,  consistency. 

1st.  A  custom  must  have  been  used  50  long  that  the  memory  of  man 
runneth  not  to  the  contrary.  If  It  can  be  shown  to  have  begun  within 
the  time  of  legal  memory,  that  is  to  say,  since  the  first  year  of 
Ilichard  I.,  it  is  no  legal  custom.^  But,  in  the  absence  of  such  proof, 
its  observance  for  a  long  time,  and  as  far  back  as  evidence  reaches, 
will  amount  to  a  presumption  of  its  having  prevailed  during  the 
whole  period  of  legal  memory.- 

2dly.  It  must  be  continued ;  for  a  temporary  cessation  necessarily 
imports  a  new  beginning.'^ 

3dly.  It  must  be  peaceable ;  for  customs  owe  their  origin  to 
common  consent,  which  is  incompatible  with  contention  and  dis- 
pute.^ 

4thly.  Customs  must  be  reasonable,  or  rather,  as  Blackstone  says, 
taken  negatively,  they  must  not  be  unreasonable.'  But  Coke  says, 
that  this  must  be  understood  not  of  every  unlearned  man's  reason, 
but  of  artificial  legal  reason  warranted  by  law.^  Thus  a  custom  may 
be  good,  though  the  reason  of  it  cannot  be  assigned,  provided  no 
good  legal  reason  can  be  assigned  against  it.^ 

othly.  Customs  ought  to  be  certain.^  Thus  a  custom  that  lands 
shall  descend  to  the  most  worthy  of  the  owner's  blood  is  void ;  for 
how  shall  this  be  determined  ?  But  a  custom  to  descend  to  the  next 
male  of  blood,  exclusive  of  females.  Is  good.  And,  id  certum  est  quod 
cerium,  reddi  potest. 

6thly,  and  lastly.  Customs  must  be  consistent  with  each  other; 
for    two    contradictory    customs    cannot    have   been    established    by 

'  Blaokst.  Com.  introd.  p.  76.  Co.  Litt.  113,  115.  Hale,  Hist,  of  Com.  Law, 
c.  i.  p.  2. 

2  Rex  V.  Joliffe,  2  Barn.  &  Cress.  54.  ^  Co.  Litt.  114. 

''■  Co.  Litt.  113  b.  It  is  requisite  to  remind  the  reader,  that  though  prescription 
is  analogous  to  custom  in  many  particulars,  it  differs  therefrom  in  this,  —  a 
prescription  is  personal,  as  Lord  Coke  says  ;  that  is  to  say,  it  is  a  means  whereby 
a  person  acquires  a  right  in  his  own  name  and  in  that  of  those  whom  he  represents. 
A  custom,  on  the  other  hand,  is  local,  and  is  alleged  of  no  person,  but  laid  within 
some  manor  or  other  place.  (See  Blackst.  Com.  book  ii.  c.  17.;  and  Cruise,  Dig. 
vol.  iii.  p.  422.)  Coke  quotes  the  very  words  of  the  civil  law  on  this  subject,  as 
indeed  he  does  on  many  others,  but  without  saying  whence  these  words  came. 
With  respect  to  legal  memory  in  the  law  of  prescription,  see  Lord  Tenterden's 
Act,  2  &  3  Wm.  4.  c.  71.  and  see  3  &  4  Wra.  4.  as  to  tithes. 

5  Year  Book,  8  Ed.  4.  19.  Litt.  §  212.     Taylor  v.  Devey,  7  Adol.  &  El.  409. 

6  Co.  Litt.  62  a.  Litt.  sect,  80. 

''  Thus,  in  the  civil  law,  Julianas  says,  "  Non  omnium  qua;  a  majoribus  con- 
stituta  sunt  ratio  reddi  potest."  L.  xx.  Band.  tit.  de  Leg.  and  L.  Ii.  ult.  Pand.  tit. 
ad  liCg.  Aquil. 

^  Roll.  Abr.  565.  Selby  v.  Robinson,  2  T.  R.  758.  Steel  v.  Houghton,  Hen. 
BI.  51. 
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common  consent,  but  one  must  be  void.  It  is  also  a  rule,  that  cus- 
toms in  (leroj^atlou  of  the  common  law  must  be  construed  strictly.* 
And  no  custom  can  i)rcvail  against  an  cxjircss  act  of  parliamcnt.- 

Wc  come  now  to  the  third  species  of  unwritten  law  which  prevails 
in  England ;  tliat  is  to  say,  the  law  which  is  followed  in  certain  par- 
ticular matters,  and  administered  by  special  courts  of  a  subordinate 
and  confined  jurisdiction.  Under  this  head  are  included  the  civil  law 
ami  the  canon  law.  Those  systems  of  jurisprudence  form  part,  not 
of  the  written,  but  of  the  unwritten  law  in  England ;  because  they 
do  not  derive  their  authority  here  from  the  power  by  which  they 
were  original! v  promulgated,  but  from  the  English  law,  which  has 
invested  them  with  a  restricted  jurisdiction  within  this  kingdom.^ 

The  civil  law,  emphatically  so  called  (for  that  expression  sometimes 
designates  all  that  is  not  ci'iminal  law),  is  the  law  of  the  Roman 
cm[)irc,  comprised  in  the  Corpus  Juris  Civilis,  which  is  composed  of 
Justinian's  Institutes,  his  Digest  or  Pandects,  his  Code,  and  the 
Novella;  Constitutiones,  which  are  the  imperial  laws  enacted  after  the 
l)ublication  of  the  Code. 

The  Gregorian  and  Hermogenean  Codes  (compiled  by  two  juris- 
consults whose  names  they  bear),  the  Code  promulgated  by  the 
emperor  Theodosius,  and  the  Constitutions  of  the  emperors  from  the 
time  of  that  prince  to  the  reign  of  Justinian,  included  a  great  mass 
of  imperial  laws',  which,  by  their  frequent  inconsistency  v.ith  each 

'  Arthur  i:  Bokcnliam,  11  Mod.  161.     Denn  v.  Spray,  1  T.  E.  4G6. 

2  Litt.  1 13.  a.     Noble  v.  Durell,  3  T.  R.  271. 

^  Hale,  Hist,  of  Com.  Law,  c.  ii.  p.  27.  "All  the  strength  that  either  the  papal 
or  imperial  laws  have  obtained  in  this  kingdom  is  only  because  they  have  been 
reccivcil  and  admitted  either  by  the  consent  of  parliament,  and  so  are  part  of  the 
.statute-law  of  the  kingdom,  or  else  by  immemorial  usage  and  custom  in  some 
particular  cases  and  courts,  and  no  otherwise."  .  .  .  And  see  Arthur  Duck  de 
Us.  ct  Author.  Jur.  Civ.  lib.  ii.  cap.  7.  par.  3  per  tot.  See  also  on  this  subject 
Sclden,  Dissertatio  ad  Fletam. 

*  Terrasson,  Hist,  de  la  Jur.  Rom.  par.  iii.  §  xi.  &c.  Gruvina,  Hist.  c.  xxxiv.  It 
is  as  well  to  take  the  earliest  opportunity  of  informing  the  reader  of  the  mode  of 
reference  to  the  Corpus  Juris  Civilis.  The  most  usual  way  of  referring  to  the 
Pandects  is  thus :  L.  I.  iT.  dejust.  etjur. ;  viz.  Law  first,— jf.  signifying  the  Pandects 
or  Digest,  —  title  de  justitia  etjure.  The  number  of  the  book  is  not  referred  to, 
because  the  heading  of  the  title  is  found  at  once  by  reference  to  the  table  of  rubrics. 
Sometiines  the  letters /wwrf.,  or  dig.,  or  If.,  are  used  instead  of  the  sign  ff.  English 
writers  are  apt  to  refer  to  the  Pandects  and  Code  by  the  number  of  the  book,  title, 
and  law.  When  a  paragraph  of  a  law  is  cited,  it  is  designated  by  the  mark  §, 
fiilldwed  by  its  number  ;  thus  :  L.  5.  §  3.  IT.  dejurejur.,  signifies  paragraph  3  of  the 
law  5,  in  the  title  dc  jurrjuraudo  of  the  Pandects.  The  Code  is  cited  similarly,  only 
the  letli-r.«i  rml,  or  c,  are  substituted  for  ff.,  pand.,  or  II.  The  Listitutes  are  cited 
by  marking,  first,  the  words  commencing  the  paragraph,  then  the  letters  inst.,  and 
tla-n  tlie  heailing  of  the  title.  Thus,  §  Si  advcrsus,  inst.  dc  mipt.,  signifies  the 
j.aragraph  beginning  Si  adccrsus,  oC  {\n^  Institutes,  — title  de  miptiis.     Sometimes 
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otlier,  and  their  multiplicity,  increased  by  the  numerous  enactments 
of  Justinian  himself,  rendered  the  administration  of  justice  both 
embarrassed  and  slow. 

That  mass  of  Constitutions  was  arranged  in  twelve  books  by  the 
celebrated  Trebonian,  with  nine  most  eminent  magistrates  and  law- 
yers, under  the  authority  of  a  commission  from  the  emperor  Jus- 
tinian. They  not  only  compiled  and  classified  the  laws  under  separate 
heads,  but  expunged  repetitions  and  superfluities,  set  aside  the  obso- 
lete or  abrogated  laws,  and  by  choice  or  amendment  purified  the 
statute-law  of  the  empire  from  inconsistencies. 

The  result  of  their  labours  was  Justinian's  first  code,  Avhich  he 
promulgated  in  the  year  529,  by  a  constitution  directed  to  Menna, 
prefect  of  the  prajtorium,  whereby  he  gave  to  it  the  force  of  law, 
abrogating  all  constitutions  not  comprehended  therein. 

But  the  task  of  Justinian  still  remained  incomplete.  The  great 
body  of  Roman  jurisprudence  was  to  be  found  in  the  works  of  the 
jurisconsulti,  which,  indeed,  comprehended  the  ^vhole  science  of 
equity.^ 

A  commission  was  accordingly  issued  by  the  emperor,  in  tlie  year 
530,  empowering  Trebonian  to  choose  among  the  learned  professors 
of  the  law,  as  A\'ell  as  the  magistrates  and  advocates  of  the  supreme 
courts,  a  sufficient  number  of  persons  to  consolidate  the  most  valu- 
able portions  of  the  writings  of  the  great  jurisconsulti  into  one  body 
or  volume. 

Trebonian  and  his  seventeen  colleagues  completed  in  four  years 
the  enormous  task,  for  which  ten  had  been  allotted  by  Justinian. 
They  condensed  into  the  fifty  books  of  the  Pandects  the  most  valu- 
able portions  of  two  thousand  volumes,  consisting  of  three  millions 
of  verses ;  and  arranged  those  select  extracts,  composed  of  a  hundred 

the  number  of  the  paragraph  is  inserted;  thus,  §  Si  adversus,  12  inst.  de  mtpi. 
English  writers  usually  cite  the  Institutes  by  the  number  of  the  book,  title,  and 
paragraph.  The  first  paragraph  in  each  title  is  not  nvmibered,  and  is  designated 
by  the  letters  pr. 

'  Terrasson,  Hist.  p.  iii.  §  xii.  Pra?f.  Dig.  de  Concop.  Dig.  Cod.  Const,  de  Vet. 
Jur.  Enucl.  Gravin.  de  Orig.  c.  xxxii.  Const.  Tanta.  Pothier,  Prasf.  de  Op.  Justin. 
The  Constitutions  which  precede  the  Pandects  and  Code  are  cited  by  their  rubric 
or  their  first  word  :  thus,  Cod.  Const,  de  vet.  jur.  enucl.  signifies  the  code,  constitu- 
tion de  veteri  jure  enucleando ;  and  Const.  Tanta  designates  the  Constitution  pre- 
ceding the  Pandects,  and  commencing  with  the  words,  Tanta,  circa  ?ios,  &c.,  viz. 
the  constitution  de  conjirmatlone  digestorum  ad  senatum  et  omnes  popidos.  The 
reader  wiU  find,  that  though  the  English  way  of  citing  the  Corpus  Juris,  mentioned 
in  the  preceding  note,  is  the  plainest,  the  old  method  is  the  best,  because  it  conveys 
at  once  an  idea  of  the  subject  to  which  the  law  cited  relates.  Thus  D.  33.  I.  14. 
conveys  no  distinct  idea;  but  L.  14.  ff.  de  ann.  legat.  shows  at  once  that  the  law  in 
question  regards  legacies  of  annuities.  And  reference  to  the  table  of  rubrics 
speedily  shows  in  what  page  the  tille  dc  anuuis  Icgatis  is  to  be  found. 
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ami  fifty  thousand  verses,  according  to  the  method  of  the  celebrated 
perpetual  edict,  in  which  Salvius  Julianus  digested  tlie  praetorian 
edicts  into  one  body,  under  the  authority  of  the  emperor  Pladrian. 

Such  are  Justinian's  Pandects  or  Digest.  One  month  before  the 
jjublication  of  that  great  work,  which  received  force  of  law  in  the 
year  o33,  the  four  books  of  Institutes  drawn  up  by  Treboniau,  Doro- 
theus,  and  Theophilus,  were  published,  Avith  equal  authority.  They 
were  framed  on  the  Institutes  of  the  great  lawyers  Gajus  or  Cajus, 
Ulpian,  and  Marcian',  especially  the  former.^ 

The  Institutes  contain  the  elements  of  the  jurisprudence  comprised 
in  the  Pandects,  arranged  under  the  three  heads  of  persons,  things, 
and  actions.  That  little  book  is  the  key  to  the  whole  civil  law.  In 
the  constitution  giving  force  of  law  to  the  Pandects,  Justinian  abro- 
gates all  law  not  contained  in  his  Code,  Pandects,  and  Institutes.^ 

He,  however,  soon  found  it  necessary  to  break  the  symmetry  of 
his  body  of  laws,  by  publishing  the  Jiffy  decisions,  whereby  as  many 
important  points,  on  which  the  ancient  jurisconsulti  differed  in 
opinion,  Avcre  decided  by  Justinian,  under  the  advice  of  the  eighteen 
connnissioners. 

The  publication  of  these  decisions,  as  well  as  the  promulgation  of 
several  new  constitutions,  rendered  a  revision  of  the  Code  requisite.^ 
That  task  the  emperor  confided  to  the  five  commissioners,  Trebonian, 
Dorotheus,  Menna,  Constantine,  and  Johannes,  who  expunged 
several  constitutions,  added  the  new  laws,  and  distributed  the  fifty 
decisions  among  the  twelve  books  of  the  Code.'' 

The  legislative  activity  of  Justinian  was  not  exhausted  by  these 
labours.  Numerous  laws,  under  the  name  of  Novella  Constitutioyies, 
were  })romulgatcd  in  the  Greek  language,  translated  into  Latin  by 
imperial  authority,  and  published  under  the  name  of  the  Autltentica. 
They  were  compiled  under  Justin  the  Second,  by  a  professor  of  Con- 
stantinople, from  whom  that  collection  acquired  the  name  of  the  Au- 
tk  cntica  o  f  J  u  1  i  a  n . '' 

AVith  regard  to  the  liber  fcudorum,  or  five  books  of  fiefs,  usually 
to  be  found  at  the  end  of  the  Corpus  juris,  and  sometimes  called 
DcriiiKi  rolldtio,  it  is  of  no  authority  in  England,  though  useful 
and    valuable   to    the    English    lawyer    for    the   elucidatisn    of   our 

'  (inivin.  c.  xxii.     Terriis-^nn,  ])ar.  iii.  §  xiii.  -  rrooem.  Instit.  §  vi. 

^  Const.  Tantiv.  §  xxiii.  xxiv.  •*  Tenasson,  par.  iii.  §  xiv. 

*  C<m1.  Coii.st.  Conli  nobis. 

'^  Gravin.  c.  xxxv.  Totliicr,  Priuf.  tie  Op.  Jusliii.  §  iv.  Cod.  Const.  Cordi  nobis, 
§  V.  Tlic  Aiithnitica  of  Julian  must  not  l>e  confounded  ■with  the  Autlicntics  of  tlie 
Code,  wliicli  are  cxtrat-ts  from  the  novels  inserted  therein,  to  show  tlie  changes  or 
aildilions  which  the  novels  made  in  the  law  of  the  Code.  Terrasson,  par.  iii.  §  xiv. 
p.  .'$47.  The  NoveLs  arc  cited  by  their  number,  chapter,  and  paragraph,  and  desig- 
jial*;d  hy  the  letters  Nov. 
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national  feudal  law.  The  first  book  of  this  celebrated  work  is  by 
Gerardus  Nigrus  Capagistus,  and  the  second  and  third  by  Obertus 
de  Orto,  both  consuls  of  Milan.  The  fourth  book  is  compiled  by 
several  unknown  writers.  The  date  of  the  book  of  fiefs  is  about 
1170.  As  for  the  fifth  book,  it  consists  of  a  number  of  imperial 
constitutions  on  fiefs  collected  by  Cujacius.  ^ 

The  doctrine  of  Hale  and  Blackstone,  that  the  canon  law  has  no 
force  in  this  kingdom,  except  so  far  as  it  has  been  admitted  by  the 
municipal  law  of  England,  must  be  understood  with  certain  qualifi- 
cations. 

Some  things  therein  are  of  divine  right,  and  therefore  require  no 
sanction  from  any  human  power  to  render  them  binding.  Such  are 
the  three  holy  orders  of  bishops,  priests,  and  deacons,  and  the  func- 
tions essential  to  those  orders.  Such  is  the  spiritual  jurisdiction  of 
the  bishops. 

Other  things  belong  to  the  discipline  and  polity  of  the  Church. 
Such  are  divers  rites,  ceremonies,  and  regulations,  established  by 
decrees  of  councils  or  synods,  or  handed  down  by  tradition  from  the 
first  ages  of  the  Church. 

The  temporal  law  may  refuse  to  sanction  or  enforce  either  of  these 
two  species  of  ordinances,  whether  of  divine  or  ecclesiastical  right ; 
but  it  can  evidently  not  deprive  them  of  that  authority  which  they 
derive  from  no  temporal  power.  They  are  abstract  truths,  pro- 
pounded by  a  competent  authority ;  and  they  must  evidently  be  true, 
whether  they  have  the  sanction  of  temporal  laws  or  not.  The  tem- 
poral law  cannot  take  away  what  it  did  not  give.  As  the  temporal 
law  can  alter  notliing  in  physical  science,  how  can  it  change  things 
that  belong  to  religion  ?  The  civil  power  can  compel  people  to  an 
outward  conformity  in  matters  of  religion  with  Avhat  they  believe  to 
be  wrong  or  false,  but  to  do  so  is  tyrannical  and  unjust. 

This  is  evident  on  mere  principles  of  liberty  of  conscience.  The 
civil  power  cannot,  without  being  guilty  of  intolerance  or  persecu- 
tion, compel  any  church  or  sect  to  adopt  any  thing  touching  the 
articles  of  belief,  or  the  observances  of  religion,  which  they  profess 
to  believe  is  false  or  wrong,  nor  to  renounce  any  thing  which  they 
hold  to  be  true  or  right,  provided  they  abstain  from  disturbing  the 
peace  or  order  of  society,  and  injuring  the  rights  of  others,  in  con- 
forming to  the  dictates  of  their  own  consciences. 

Thus,  the  civil  power  can  no  more  abolish  bishops  in  the  Church 
of  England  without  tyranny,  than  it  can  compel  the  Presbyterians  in 
Scotland  to  obey  episcopal  authority,  or  the  Quakers  to  use  the  book 

'  Voet  ad  Panel,  lib.  xxxviii.  Digress  i.,  §  2.  Giannone  Istoria,  lib.  xiii.  cap. 
ult.     Cujac.     Op.  torn.  ii.  p.  1060.     Comment,  in  lib.  v.  Feud. 
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of  Common  Prayer.  This  principle,  limiting  the  just  exercise  of  the 
authority  of"  the  civil  magistrate  in  ecclesiastical  matters,  is  recog- 
nised in  the  act  of  union  with  Scotland,  according  to  Blackstone's 
construction  of  that  statute.  "  Any  alteration,"  says  that  illustrious 
commentator'  (speaking  of  the  conditions  stipulated  at  the  Union), 
"  in  the  constitution  of  either  of  those  Churches"  (of  England  and 
Scotland),  "  or  in  the  liturgy  of  the  Church  of  England,  unless  toith 
the  consent  of  the  respective  Churches  collectively  or  representatively 
yivcn,  would  be  an  infi'ingcment  of  these  fundamental  and  essential 
conditions,  and  greatly  endanger  the  Union." 
But  we  must  return  to  the  canon  law. 

The  body  of  canon  law  is  composed  of  three  books,  containing  six 
collections  or  compilations  of  canons  and  decrees.'^ 

The  Decree  of  Gratian  Avas  composed  by  an  Italian  Benedictine 
monk  of  that  name,  in  the  year  1151.  It  is  divided  into  three  parts, 
as  all  law  is  divisil)lc  luider  the  three  heads  of  persons,  thing's,  and 
actions.  The  first  part  treats  of  the  law  itself,  and  then  of  eccle- 
siastical persons  ;  that  is  to  say,  of  the  institution,  orders,  and  duties 
of  the  sacred  ministers,  of  the  whole  hierarchy,  and  the  degrees  of 
ecclesiastical  jurisdiction.  The  second  part  is  respecting  ecclesiastical 
judgments,  criminal  and  civil.  It  ends  with  the  celebrated  treatise, 
Dc  Patnitcntia.  The  third  part  is  entitled  De  Consecratione,  and 
treats  of  sacred  things,  of  the  sacraments,  of  the  consecration  of 
churches,  and  the  celebration  of  masses,  of  the  festivals  and  fasts  of 
tlie  Church,  and  of  rites. 

The  materials  of  this  celebrated  compilation  are  the  canons  of 
councils,  the  decrees  of  popes,  extracts  from  the  writings  of  the 
fathers,  texts  of  Scripture,  and  sometimes  laws  out  of  the  body  of 
civil  law,  and  the  capitularies  of  the  early  French  kings,  which  are 
known  by  the  name  of  canonised  laws.  The  Decree  of  Gratian 
derives  all  its  authority  from  custom,  and  from  the  sources  Avhence 
its  diftercjit  materials  are  derived,  for  it  never  -was  promulgated  as 
law  by  an  ecclesiastical  power. 

The  second  book  of  the  body  of  canon  law  contains  the  Decretals.^ 

'  Ulackst.  Com.  introd.  §  iv.  p.  98. 

'  Johan.  Doujat.  Histor.  Jur.  Pont.  Synops.  p.  15  et  seq.  Van  Espon.  toni.  viii" 
I.  col.  1  et  se([.  Reeves,  Hist,  of  Eng.  L.  c.  xxiv.  xxv.  Fleiiry,  Inst.  An  Dr.  Ecol. 
par.  i.  c.  i.  The  first  part  of  the  Decree  of  Gratian  is  cited  thus  :  1  dist.  c.  3.  Lex ; 
tliat  is  to  say,  first  di.itinctioii.  and  lliird  canon,  beginning  at  the  Avord  lex.  The 
*2n<l  part  is  citeil  liy  caiLics  and  fjucslians,  instead  of  distincdons  and  canons.  The 
3ril  part  is  cited  lus  the  first,  witli  (lie  addition  of  the  words  de  consecr.,  designating 
the  (rtirtahus  di:  con.tecrationc.  Tlie  tructatus  de  pccnitentia  in  the  second  part  is  also 
soinetiuios  cited  by  name. 

'  Vun  Kspen.  viii.  298.  §  ii.  The  matter  comprehended  in  tlie  Decretals  has 
been  expressed  by  the  following  verse  :  — 
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That  compilation, — digested  under  tlic  authoi'lty  of  Pope  Gregory 
IX.,  by  Roymond  de  Pennafort,  his  cliaplain  and  penitencicr,  a 
monk  of  the  order  of  preachers,  —  is  a  collection  of  pontifical  letters, 
especially  those  which  were  issued  from  the  year  1150  to  the  year 
1230,  together  with  a  few  decrees  of  the  third  and  fourth  councils  of 
Lateran,  and  some  others,  and  certain  passages  from  the  writings  of 
the  fathers.  The  decretals  are  divided  into  five  books.  The  first 
book  of  the  Decretals  is  respecting  ecclesiastical  persons ;  the  second 
treats  of  judgments  or  ecclesiastical  causes  ;  the  third  of  ecclesiastical 
projjerty  ;  the  fourth  of  marriage ;  and  the  fifth  of  ecclesiastical 
criminal  law  and  its  administration. 

The  third  book  of  tlie  body  of  canon  law  contains,  first,  the  Sextus 
Decretalium ;  secondly,  the  ClementincB ;  thirdly,  the  Extravogantes 
Joliarmis ;  and  fourthly,  the  Extravagantes  communes. 

The  Sextus  Dea^etalium,  or  more  properly  the  Sextus  Decretalium 
Liber,  is  a  sixth  book  of  decretals  added  to  the  five  books  of  Gregory 
the  Ninth's  Decretals.  It  was  compiled  under  the  authority  of  Pope 
Boniface  VIIL,  and  contains  the  decretals  promulgated  since  the 
publication  of  Pope  Gregory's  collection,  arranged  in  a  similar 
method. 

The  Extravagantes  are  decretals,  so  called  because  they  are  out  of 
the  twd  bodies  or  collections  already  mentioned.  Those  of  Pope 
John  XXII.,  twenty  in  number,  bear  his  name.  The  same  pontiff 
published  a  collection  of  the  decretals  of  his  immediate  predecessor. 
Pope  Clement  V.,  under  the  name  of  ClementincB. 

The  Extravagantes  communes  are  the  decretals  promulgated  from 
the  reign  of  John  XXII.  to  that  of  SIxtus  IV.,  the  last  of  which  is 
dated  in  the  year  1483. 

Such  is  the  body  of  jurisprudence  which,  under  the  name  of  canon 
or  pontifical  law,  prevailed,  and  is  still  in  force,  to  a  greater  or  less 
extent,  in  all  the  churches  that  were  formerly  or  still  remain  in  com- 
munion with  the  Church  of  Home. 

Besides  the  canon  law,  which  is  sometimes  called  by  canonists  the 

Judex,  judicium,  clerus,  connubia,  crimen. 

The  Decretals  are  cited  by  the  name  of  the  title  and  the  number  of  the  chapter, 
with  the  addition  of  the  word  extra  or  X,  which  means  that  the  matter  cited  is 
extra,  or  out  of  the  Decree  of  Gratian,  which  is  the  oldest  compilation  in  the 
Corpus  Juris  Canonici.  Thus  c.  36.  X.  de  offic.  et  pot.  jud.  del.  means  the  thirty- 
sixth  chapter  of  the  Decretals,  title  de  officio  et  poiestate  judicis  delegati.  The  first 
words  of  the  chapter  are  also  sometimes  mentioned.  The  Sextus  Decretalium,  or 
sixth  decretal,  and  the  Clementines,  are  cited  in  the  same  way;  only  sext. — in  sexto 
or  6  —  and  in  Clem.,  or  m  Clement.  —  is  substituted  for  extra  or  X.  The  Extrava- 
gantes Johannis  are  cited  thus,  Extravag.  ad  conditorem  Joh.  22.  ;  de  vei-h.  sign,  ad 
conditorem  are  the  first  words  of  the  chap.,  and  de  verh.  sign,  the  rubric  of  the  title. 
The  Extravagantes  communes  are  distinguished  by  the  word  comimin. 
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common  ecclesiastical  law,  every  church,  nation,  and  province,  nntl 
even  many  dioceses  and  towns,  have  their  own  peculiar  constitutions, 
liberties,  canons,  and  usages. 

Thus  there  is  in  England  a  kind  of  national  canon  law  \  composed 
of  legatinc  and  j)rovincial  constitutions.  The  legatine  constitutions 
are  ecclesiastical  laws  enacted  in  national  synods,  held  under  the 
Cardinals  Otho  and  Othobon,  legates  from  Pope  Gregory  IX.  and 
Pope  Clement  IV.,  in  the  reign  of  King  Henry  III.,  about  the  years 
1220  and  1268.'^  The  provincial  constitutions  are  chiefly  the  decrees 
of  provincial  synods,  held  under  several  archbishops  of  Canterbury, 
from  Stephen  Langton,  in  the  reign  of  Henry  III.,  to  Henry  Chi- 
chele,  in  the  reign  of  Henry  V'. ;  and  adopted  also  by  the  province  of 
York  in  the  reign  of  Henry  VI.  ^  It  was  enacted,  by  the  parliament 
lield  in  the  25th  year  of  Henry  VIII.,  that  the  ecclesiastical  law 
should  be  subjected  to  revision ;  and  that  in  the  meantime  such 
canons,  constitutions,  ordinances,  and  synodals  already  made,  which 
were  not  repugnant  to  the  law  of  the  land  or  the  king's  prerogative, 
should  still  be  in  force.  No  such  review  has,  however,  yet  been 
made. '  In  the  reign  of  Edward  VI.  a  commission  was  appointed  to 
draw  up  a  code  of  ecclesiastical  laws.  It  was  accordingly  compiled, 
but  ne\er  obtained  the  sanction  of  parliament  nor  of  the  convocation. 
A  new  code  of  canons  for  the  Anglican  Church  was,  however,  esta- 
blished in  convocation,  with  the  assent  of  King  James  I.,  in  the  year 
1603'"',  legally  obligatory  on  the  clergy,  but  not  having  the  full 
force  of  temporal  law,  because  it  never  received  a  parliamentary 
sanction.  ^ 

The  civil  and  canon  laws  are  permitted  (under  divers  restrictions) 
to  be  used  in  ibur  species  of  courts :  1st,  the  courts  of  the  archbishops 
and  bishops,  and  their  officials,  as  well  as  those  of  the  archdeacon  and 
of  some  ecclesiastical  bodies  having  district  jurisdictions,  —  these  are 
called  curioi  Christiaiiitatis,  courts  Christian,  or  ecclesiastical  courts; 
2dly,  the  courts  military  ;  3dly,  the  courts  of  admiralty  ;  4thly,  the 
courts  of  the  two  Universities. 

Lord  Chief  .lustice  Hale^,  treating  of  the  ecclesiastical  courts  and 
judges,  says,  "  Though  these  are  jiidices  ordmarii,  and  have  eccle- 
siastical jurisdiction  annexed  to  their  ecclesiastical  offices,  yet  this 
jurisdiction  ecclesiastical  m  foro  cxteriori  is  derived  from  the  crown  of 

'  Gibson,  Cod.  introd.  disc.  p.  xxix.  2  Blackst.  Com.  introd.  p.  82. 

^  Vii!.  Lyiidwodc,  rrovinciale ;  and  Spelman,  Concilia. 

*   Ilallain,  Const.  Hist.  vol.  i.  p.  138  n.  p.  259.  '■'  Ibid.  vol.  i.  p.  41:3  n.  p.  414. 

''  Mid.lK-ton  r.  Croft,  Sta.  10.>7.  2  Atk.  iioO.     More  r.  IMoro,  2  Atk.  158.     Rex 
r.  Uishop  of  Lielificld,  2  W.  Hla.  !tGS. 
''   Hale,  lli.st.  of  Coin.  L.  c.  ii.  p.  :]0. 
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England  ;  for  there  is  no  external  jurisdiction,  whether  ecclesiastical 
or  civil,  within  this  realm,  but  what  is  derived  from  the  croAvn." ' 

The  proper  jurisdiction  of  the  Church  is  purely  spiritual.  ^  It  is 
enforced  by  ecclesiastical  censures,  and  is  binding  on  the  conscience 
of  the  members  of  the  Church  so  far  as  it  extends  to  spiritual  matters, 
or  to  the  duty  of  the  children  of  the  Church  towards  her.  So  far 
the  Church  enjoyed  a  jurisdiction,  even  during  the  times  of  the  pagan 
emperors,  as  history  abundantly  shows.  But  the  Church  has  received 
from  temporal  princes  an  external  tribunal,  where  she  administers 
justice  in  those  matters  to  which  her  interior  or  purely  spiritual  juris- 
diction extends,  together  with  the  power  of  compelling  to  obedience 
by  physical  means  those  who  would  neglect  decrees  having  no  sanc- 
tion but  spiritual  censures.  Besides  this,  the  civil  power  has  granted 
or  conceded  to  the  Church  a  jurisdiction  over  certain  purely  temporal 
affairs  ;  such,  for  instance,  as  the  cognizance  of  testamentary  matters. 

This  last  jurisdiction  the  state,  who  granted  it,  may  entirely  take 
away.  The  state  may,  in  like  manner,  refuse  to  enforce  by  civil 
sanctions  the  spiritual  authority  of  the  Church ;  but  the  state  can- 
not abolish  or  diminish  that  authority.  No  one  will  say  that  in 
the  time  of  the  pagan  emperors  the  Christians  were  not  bound  to 
obey  the  principles  of  their  religion  and  the  precepts  of  their  eccle- 
siastical superiors  in  ecclesiastical  matters,  though  those  superiors 
were  outlawed  by  the  state,  and  they  themselves  were  punishable  by 
law  for  their  obedience.  It  must  follow,  then,  that  the  state  cannot 
deprive  the  Church  of  that  authority  which  is  properly  her  own, — 
which  she  did  not  derive  from  any  human  power,  —  and  which  she 
exercised  even  while  under  the  persecution  of  temporal  princes. 

We  must  now  proceed  to  the  second  and  last  great  division  of  this 
chapter,  namely,  the  Written  Law. 

The  written  laAV  of  England  is  composed  of  statutes,  or  acts  of 
parliament,  made  by  the  king,  by  and  with  the  assent  and  advice  of 
the  lords  spii'itual  and  temporal  in  parliament  assembled.^  The 
oldest  of  these  now  in  the  statute-book  is  the' Magna  Charta,  enacted 
and  confirmed  by  parliament  in  the  reign  of  Henry  III.  ^  The  sta- 
tutes are  divided  into  two  classes  ;  namely,  ancient  statutes,  which  are 
those  that  were  enacted  from  Magna  Charta  to  the  end  of  Edward 
II. 's  reign,  and  new  statutes,  which  were  promulgated  since  that 
time.  ^     Some,  the  exact  date  of  which  is  doubtful,  are  caUed  statuta 

'  See  Caudrey's  case.     V.  Coke  Rep.  8,  9. 
^  Hericourt,  L.EccIes.  de  France,  p.  304,  305. 

•3  8  Rep.  20.  *  Reeves,  Hist,  of  Eng.  Law,  vol.  i.  p.  233. 

^  Dwarris  on  Statutes,  626.     Reeves,  Hist,  of  Eng.  Law,  vol.  ii.  p.  85.  354. 
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iiircrti  (evifutris.  The  most  important  division  of  the  statutes  is  that 
hv  which  thev  arc  chisscJ  as  general  or  special,  public  ov private.^ 

A  iTi-iicnil  or  puhHc  act  is  an  universal  rule  that  regards  the  whole 
(.Munnuinitv,  and  of  this  the  judges  are  bound  to  take  notice  ex  officio, 
that  is  to  say,  without  any  party  bringing  it  to  their  notice  and 
chiimiiig  the  beni-fit  thereof.  But  special  or  private  acts  are  rather 
exceptions  than  rules,  being  those  wliich  only  operate  on  particular 
persons  and  private  concerns.  The  judges  are  not  bound  to  take 
notice  of  these  statutes,  unless  they  are  pleaded  or  alleged  to  the 
CV)urt,  or  it  is  ex})ressly  provided  that  the  particular  statute  shall  be 
judicially  noticed.  - 

In  interpreting  statutes  (as  well  as  in  declaring  the  rule  of  the 
Conunon  Law  j,  the  Courts  are  governed  by  former  adjudications^,  or  in 
the  absence  of  these  by  analogy  and  general  reasoning."*  But  many 
specific  rules  are  also  laid  down  for  their  guidance,  and  principally 
these  which  follow  :  — 

I.  A  statute  begins  to  operate  from  the  time  when  it  receives  the 
royal  assent,  unless  some  other  time  be  fixed  by  the  act  itself  for  the 
purpose.  This  is  by  stat.  33  Geo.  III.  ch.  13. ;  but  at  Common  Law 
every  statute  which  had  no  provision  to  the  contrary,  took  effect  from 
the  first  day  of  the  session  in  which  it  was  passed. 

II.  Statutes  are  to  be  construed,  not  according  to  their  mere  letter, 
but  to  the  intent  and  object  Avith  which  they  were  made.^ 

III.  There  are  three  points  to  be  considered  in  the  construction  of 
all  remedial  statutes — the  old  law,  the  mischief,  and  the  remedy: 
that  is,  how  the  common  law  stood  at  the  making  of  the  act ;  what 
the  mischief  was  for  which  the  common  law  did  not  provide ;  and 
what  remedy  the  Parliament  have  provided  to  cure  this  mischief. 
And  the  judges  should  so  construe  the  act  as  to  suppress  the  mischief 
and  advance  the  remedy.'' 

IV.  Ilemedial  statutes  are  to  be  more  liberally  and  penal  more 
strictly  construed.^ 

V.  A  statute  which  treats  of  things  or  persons  of  an  inferior  rank 
cannot,  by  any  general  words,  be  extended  to  those  of  a  superior.  ^ 

VI.  ^^'herc  the  conunon  law  and  a  statute  differ,  the  common  law 
gives  place  to  the  statute,  and  an  old  statute  gives  place  to  a 
new  one.  ^ 

'  Hhukst.  Com.  Tntroil.  p.  8.5. 

*  4.  Ik-p.  l;i.  a.  7G  a.  1  T.  11.  12o.  2  T.  R.  5G9. 

■•  Lacon  r.  Hooper,  G  T.  R.  224.     R.  V.  Leek,  16  East,  122. 

*  J'"''-  •*•*'»•  *  «ac.  Abr.  Statute  (I)  5  Plowd.  205.  9  East,  101. 
'  1  IJIack.  Com.  87.  Introd.  §  3.   3  Rep.  7.  Co.  Litt.  11. 

'  lilack.  Com.  88.  Intrud.  §  3.  »  Il.i.l   'Miop  4G 

'  1  Ul  Com.  il)i. 
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VII.  If  a  statute  that  repeals  another  is  itself  repealed  afterwards, 
the  first  statute  is  thereby  revived.  ^ 

YIII.  Acts  of  parliament  derogatory  to  the  power  of  subsequent 
parliaments  bind  them  not.  ^ 

IX.  A  saving  totally  repugnant  to  the  body  of  the  act  is  void.^ 


CHAPTER  IT. 


ON   EQUITY. 


The  law  of  England  has  in  the  preceding  chapter  been  divided  into 
two  portions,  —  Common  Law  and  Equity.  The  Common  Law  has 
been  subdivided  into  common  law  strictly  so  called,  or  unwritten 
law,  and  statute  or  written  law.  The  different  species  of  unwritten 
law  prevailing  in  England,  and  the  nature  of  statute  law,  have  been 
briefly  explained.  The  nature  of  Equity  will  be  considered  in  this 
chapter,  so  far  as  it  is  possible  to  take  a  general  view  of  that  difficult 
and  extensive  subject  without  entering  into  historical  deductions  or 
details  of  cases,  and  confining  ourselves  strictly  to  the  leading  features 
which  distinguish  equity  from  law,  as  they  are  both  now  administered 
in  this  country. 

Some  preliminary  observations  are  requisite,  before  we  come  to 
consider  the  peculiar  kind  of  equity  technically  so  called  in  England, 
and  by  which  the  tribunals  called  courts  of  equity,  that  is  to  say,  the 
high  Court  of  Chancery,  some  inferior  courts,  and  until  lately  the 
Court  of  Exchequer  sitting  in  equity,  regulate  their  decisions. 

In  its  most  ordinary  acceptation  the  Avord  equity  is  synonymous 
with  justice.  It,  however,  has  a  more  strict  and  technical  significa- 
tion. Thus  equity  is  sometimes  mentioned  as  contradistinguished 
from  strict  law.*  Laws  cannot  be  so  framed  as  to  comprehend  and 
provide  for  every  possible  case  within  their  scope  or  object.'^     Thus 

'  1  Bl.  Com.  p.  90.  2  Ibid.  4  Inst.  43. 

3  BI.  ibi.  88.  1  Rep.  47. 

'^  Voet  ad  Pand.  L.  1. 1.  i.  §  5,  6 ;  and  the  laws  there  cited  from  the  Code  and 
Pandects. 

■  ^  "Neque  leges  neque  senatusconsiuta  ita  scribi  possunt,  ut  omnes  casus,  qui 
quandoque  inciderint,  comprehendantur  ;  sed  suil'c!t  ea  qua?  pleriinque  accidunt 
contineri."  — L.  10.  ff.  de  legih. 

c   2 
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the  words  of  tlic  law,  according  to  tliclr  strict  and  literal  meaning, 
may  in  particular  instances  lead  to  a  subversion  of  the  intention  and 
j)rinci[>lc  of  the  law,  and  produce  manifest  injustice,  either  by  com- 
pn-liending  some  case  to  which  the  principle  of  the  law  does  not 
extend,  or  by  not  embracing  a  case  where  the  intention  of  the  law 
was  to  give  relief."  Grotius  adopts  Aristotle's  definition  of  the 
equity  required  in  these  cases  :  "  Equity  is  an  accurate  intcrpretalion, 
hy  means  of  which  that  tch/ch  is  defective  in  the  laic,  by  reason  (f  the 
too  f/rncral  terms  wherein  it  is  conceived,  is  rectified.''^ 

Tlie  meaning  of  this  definition,  as  explained  by  Pufendorf,  is,  that 
a  true  equitable  interpretation  consists  in  showing,  by  principles  of 
natural  good  sense,  that  a  certain  particular  case  Is  not  comprehended 
within  tlic  meaning  of  a  law,  because,  if  it  were  so  comprehended, 
some  absurdity  would  necessarily  follow. - 

The  same  learned  writer  illustrates  this  by  the  Avell-known  case 
supposed  in  Cicero's  treatise  De  Tnventione :  "  It  was  forbidden  by  a 
law  to  open  the  gates  of  a  town  during  the  night,  A  man  opened  the 
gates  at  night  for  the  purpose  of  admitting  troops  to  succour  the 
town,  when  they  would  have  been  cut  to  pieces.  If  they  had  been 
suffered  to  remain  without  the  walls  until  morning."  It  is  perfectly 
clear  that  the  legislator  could  not  have  Intended  his  law  to  apply  to 
such  a  case.     Equity  necessarily  Intei^poses. 

"  Equity,"  says  Blackstone,  "  In  its  true  and  genuine  meaning,  is 
the  soul  and  spirit  of  all  law  :  positive  law  Is  construed,  and  rational 
law  is  made  by  it." 

The  same  principles  manifestly  apply  where  the  words  of  the  law 
do  not  expressly  comprehend  some  case  which  cannot  without  absur- 
chty  be  excepted  from  the  operation  of  the  law.^ 

Thus,  as  Voet  says,  in  his  celebrated  Commentary  on  the  Pandects, 
"  Those  things  which  are  not  expressly  specified  by  the  law  must  be 
sui)pHed,  by  means  of  interpretation,  by  the  jurisdiction  of  the  judge, 
jjrocecdlng  on  the  manifest  meaning  of  the  law  to  cases  similar  to 

'  Grotius,  Droit  do  la  Guerre  et  de  la  Paix,  1.  ii.  c.  xvi.  §  2G.  rulendori',  Dr. 
dcs  Gens,  1.  i.  c.  ii.  §  8  ;  1.  v.  c.  xii.  §21.  Blackst.  Com.  b.  iii.  p.  429,  430.  AVood- 
csson's  Lectures,  lect.  \ii. 

*  St.  Germain  says,  "  In  some  cases  it  is  necessary  to  leave  the  words  of  the  law, 
and  to  follow  that  reason  and  justice  requireth  ;  and  to  that  intent  equity  is 
ordained,  that  is  to  say,  to  temper  and  mitigate  the  rigour  of  the  law,"  &c.  "  And 
80  it  uppoaroth  that  etiuity  taketh  not  away  the  very  right,  but  only  that  that 
Bcemcth  to  be  right,  by  tkc  general  words  of  the  law."  Dr.  mid  Stud.,  dial.  i. 
c.  -wi. 

'  •'  In  oninibus  <piidem,  niaxime  tumen  in  jure,  a;quitas  spectanda  sit.  Quoticns 
ipquita-,  desiderii  naluralis  ratio,  aut  dubitatio  juris  moratur,  justis  decretis  res 
H-inpiT..nda.  I'lacuit  in  onmibus  rebus  pnecipuam  esse  justititc  ajquitatisque,  quam 
Mncti  juris  rationun."-L.  Ixx.xv.,  xc.  IT.  dc  reg.jur.  Plowd.  4G5— 467.  Co.  Litt. 
24  b. 
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those  provided  for  according  to  the  letter  of  the  law,  wherever  the 
principle  and  reason  of  the  law  apply."' 

This  species  of  equity  must,  however,  be  most  cautiously  and 
accurately  used,  lest  the  judge  should  entrench  on  the  proper  province 
of  the  legislature,  and  make  law,  instead  of  deciding  according  to  law. 

The  judge  must  frequently  say,  with  Ulpian,  "this  is  very  harsh, 
but  the  law  is  so  written."  Thus  some  of  our  English  judges  have 
said,  that  no  man  must  be  wiser  than  the  law,  meaning  that  no  man 
must  set  himself  above  the  law,  and  decide  whether  it  is  right  or 
Avroug,  instead  of  obeying  its  commands.  ^ 

In  what  cases  the  letter,  and  in  what  the  equity,  of  the  law  should 
prevail,  this  is  not  a  fitting  opportunity  to  examine.  Suffice  it  to  say, 
that  it  is  extremely  difficult,  if  not  impossible,  to  lay  down  any 
general  rules  on  the  subject.  Each  case  must  be  considered  on  its 
own  grounds,  according  to  established  rules  of  construction. 

Both  the  common  law  and  the  equitable  jurisdictions  in  this  country 
equally  profess  to  follow  this  species  of  equity. 

"  There  is  not,"  says  Blackstone,  "  a  single  rule  of  interpreting  laws, 
whether  equitably  or  strictly,  that  is  not  equally  used  by  the  judges  in 
the  courts  both  of  law  and  equity :  the  construction  must  in  both  be 
the  same";  or,  if  they  differ,  it  is  only  as  one  court  of  law  may  happen 
to  differ  from  another:  each  endeavours  to  fix  and  adopt  the  true 
sense  of  the  law  in  question ;  neither  can  enlarge,  diminish,  or  alter 
that  sense  in  a  single  tittle."  And  we  have  seen  that  the  common 
law  professes  to  follow  the  light  of  reason  and  natural  justice.  When 
a  new  case  occurs,  the  courts  of  common  law  decide  it,  not  only  by 
the  analogy  of  cases  already  decided,  but  by  principles  of  equity  and 
reason.  ^ 

We  must  conclude,  then,  that  the  distinction  in  our  national  juris- 
prudence between  Law  and  Equity,  which  in  this  country,  and  in  no 
other,  are  administered  by  perfectly  distinct  tribunals,  is  of  a  very 
peculiar  and  artificial  nature. 

The  complicated  and  extensive  system,  technically  called  Equity 
in  this  country,  was  created  by  degrees,  to  fill  up  certam  deficiencies 
in  the  common  law**,  and  to  administer  justice  in  cases  where  the 

'  V.  Domat,  L.  Civ.,  liv.  prelim.  §  1.  22.  L.  x.  fi".  de  legib. ;  1.  xii.  eod.  tit. ;  1. 
xxviii  eod.  ;  I.  xxxli.  ff.  ad.  L.  Aquil. 

"  Edricli's  case,  5  Rep.  118.  b.  Kex  v.  Great  Bentley,  10  Barn,  and  Cress.  520. 
Jonas  V.  Smart,  1  Term.  Rep.  53. 

^  For  the  modern  French  Law  on  this  point  see  Code  Civil,  1156.  1602.  And 
see  Domat,  L.  Civ.,  liv.  prelim.  §  1.  23.  L.  ii.  §  5.  in  fin.  ff.  de  aqu.  et  aqu.  pluv. 
arc. ;  1.  vii.  ff.  de  bon.  damnat. ;  l.xiii.  §  7.  ff.  de  excusat. 

■*  Lord  Bacon  says,  "  Chancery  is  ordained  to  supply  the  law,  and  not  to  subvert 
the  law."  — £ac.  Speech.  4.     Bac.  Work;^,  488. 
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comiunii-l:i\v  courts  coiiltl  give  no  relief,  or  where  any  relief  which 
they  wuiiKl  aflbrd  must  be  insufficient.  This  is  the  sense  in  which 
equity  has  been  said  to  moderate  the  rigour  of  the  law.  It  cannot 
alter  the  connnon  nor  the  statute  law ;  but  it  proceeds  in  such  a 
manner  as  to  give  relief  which  the  common  law  refuses,  and  has  regard 
to  things  which  the  common-law  courts  either  cannot  bring  before 
them,  or  are  prevented,  by  certain  inflexible  rules,  from  taking  into 
consideration. 

A  slight  view  of  some  of  the  peculiarities  of  the  common  law,  as 
contradistinguished  from  equity,  will  make  these  general  principles 
tolerably  cleai\ 

It  is  a  fundamental  principle  of  the  law  of  England,  that  all 
questions  of  fact  must  be  decided,  not  by  the  judges,  but  by  a  jury 
of  twelve  men.  This  principle  extends,  not  only  to  criminal  trials,  but 
to  suits  regarding  matters  of  property. 

The  civil  law  rejects  trial  by  jury,  and  vests  the  whole  judical 
power  in  judges.  This  is  probably  one  of  the  principal  reasons  why 
the  English  nation  so  strenuously  resisted  the  introduction  of  the 
civil  law.  It  is,  indeed,  obvious  that  the  participation  of  a  gi^eat  body 
of  private  persons  in  the  high  privilege  of  exercising  judicial  power 
must  prove  a  valuable  safeguard  of  liberty  against  the  crown. 

But,  however  useful  trial  by  jury  undoubtedly  is,  in  a  political 
point  of  view,  that  celebrated  institution  does  not  appear  to  equal 
advantage,  when  considered  juridically,  as  a  means  of  administering 
justice  in  ordinary  cases  between  man  and  man  respecting  questions 
of  property. 

No  case  Is  fit  to  be  brought  before  a  jury  which  cannot  be  reduced 
to  a  few  questions,  on  the  solution  of  which  the  whole  matter  depends. 
A  jury  would  be  wholly  unable,  for  want  of  time  as  well  as  of  the 
necessary  education  and  training,  to  decide  more  complicated  cases. 
To  i)rei)are  causes  for  a  jury,  a  system  of  pleading,  that  is  to  say,  of 
technical  allegations  or  statements  by  the  parties  in  Avrlting,  has  been 
gradually  formed  and  reduced  to  great  nicety  and  conciseness.  The 
object  of  that  system  is  to  bring  clearly  out  what  are  the  real  points 
in  dispute  between  the  parties,  and  what  are  the  questions  upon  which 
the  whole  matter  depends.  By  means  of  these  preparatory  proceed- 
ings, when  they  are  completed  and  the  case  comes  before  the  jury,  the 
parties  know  exactly  on  what  points  they  arc  at  Issue,  and  conse- 
fiuontly  on  what  points  they  arc  to  give  evidence ;  the  judge  sees 
at  once,  by  inspecting  the  pleadings,  what  questions  he  is  to  put  to 
the  jury  for  tiicir  decision  ;  and  the  jury  are  thus  enabled  to  understand 
the  case,  and  to  give  their  verdict  within  the  time  to  which  the  law 
lias  virtually  limited  their  deliberation.  . 

The  proceedings  by  which  u  case  is  prepared  for    the  jury  are 
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necessarily  very  technical,  and  governed  by  strict  rules,  because  the 
pleadings  or  statements  of  the  parties,  constituting  what  is  called  the 
record,  must  be  short  and  exceedingly  pointed,  otherwise  they  would 
not  answer  the  purpose  for  which  they  are  intended. 

Yet,  notwithstanding  all  these  precautions,  juries  frequently  feel 
themselves  incompetent  to  give  satisfaction  to  their  countrymen 
and  their  own  consciences ;  and  they  consequently  deliver  a  verdict 
subject  to  the  opinion  of  the  court  at  Westminster,  or  allow  the 
question  to  go  to  an  arbiter  or  referee.  But  there  are  cases  which 
no  system  of  pleading  could  possibly  reduce  within  such  limits,  or 
render  sufficiently  intelligible  for  a  jury  to  deal  with  them.  In  many 
cases  a  variety  of  preparatory  proceedings  must  be  directed,  accounts 
taken,  inquiries  instituted,  and  reports  made  and  examined,  before  the 
principle  matter  in  dispute  can  be  settled.  Then  the  decree  must  be 
so  modified  for  the  occasion  as  to  settle  exactly  the  rights  of  the 
parties ;  for  in  many  cases  a  simple  decision  in  favour  of  the  plaintiff 
or  the  defendant,  without  qualifications  or  conditions,  or  peculiar 
arrangements,  will  not  do  entire  justice  to  either  party.' 

The  questions  which  come  before  juries  in  courts  of  law  are  of  a 
simple  nature, — for  instance,  whether  A  shall  have  the  land,  or  B; 
or  whether  A  shall  or  shall  not  pay  lOOZ.  to  B.  The  jury  have  nothing 
to  do  but  to  find  a  verdict  for  the  plaintiff  or  for  the  defendant. 
But  cases  must  occur  in  Avhich  the  rights  of  the  parties  are  too  com- 
plex to  be  settled  by  so  simple  a  decision.  Yet  in  these  cases  as  well 
as  the  others,  justice  must  be  administered  to  the  subject.  They  have 
necessarily  fallen  into  the  hands  of  the  courts  of  equity.  The  pro- 
ceedings of  those  courts  are  modelled,  as  it  has  been  learnedly  shown 
by  Lord  Chief  Baron  Gilbert,  in  his  Forum  Romanum,  after  the  metliod 
of  the  civil  and  canon  law.  They  have  power  to  decide  questions  of  fact 
as  well  as  law,  and  do  not  therefore  require  juries.  But  sometimes  a 
court  of  equity  directs  what  is  called  an  issue  of  fact ;  that  is  to  say, 
sends  some  particular  question  or  questions  of  fact  to  be  tried  by  a 
jury.'-  This,  however,  is  entirely  at  the  option  of  the  court  of  equity. 
And  courts  of  equity  generally  refuse  to  direct  an  issue  when  all  the 
evidence  necessary  to  decide  the  question  of  fact  is  before  the  court. 
An  issue  Is  directed  where  the  evidence  before  the  court  Is  Insufficient 
to  satisfy  the  judge,  and  he  thinks  that  additional  evidence  wdll  be 
elicited  by  the  cross-examination  of  witnesses  before  a  jury.  The 
finding  of  the  jury  Is  returned  to  the  court,  and  the  suit  proceeds. 

As  courts  of  equity  can  decide  questions  of  fact  without  the  inter- 
vention of  a  jury,  their  system  of  pleading  does  not  require  to  be  so 

'  Story  on  Equity,  vol.  i.  c.  i.  §  27. 
2  Vide  Stat.  8  &  9  Vict.  c.  109.  s.  19. 
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concise  ana  lochnical  as  that  of  the  courts  of  common  law,  and 
may  be  ca:;ily  adapted  to  all  the  cu'cumstances  of  the  case,  however 
complex  and  intricate.  They  have  officers,  called  masters,  to  whom 
a  variety  of  interlocutory  or  preparatory  matters  arc  referred,  and 
wl»(»  report  iipou  them  to  the  court,  which  either  confirms  the 
report  or  refers  it  back  to  the  master.  Courts  of  equity  can  allow 
more  time  than  courts  of  common  law  before  the  cause  is  ripe 
for  hearintr,  and  therefore  are  able  to  permit  amendments  of 
technical  errors  in  the  pleadings  or  written  statements  of  the  parties, 
which  in  a  court  of  common  law  would  be  fatal.  Besides,  proceeding 
on  the  libend  i)rinciples  of  the  civil  and  canon  law,  courts  of  equity 
will  not  allow  delects  of  form  to  defeat  justice.'  Possessing  such 
means  of  thoroughly  investigating  the  whole  merits  of  every  case  that 
comes  before  them,  disengaged  from  the  technicalities  of  common-law 
proceedings,  and  the  hindrance  of  juries,  courts  of  equity  are  enabled 
to  make  elaborate  and  long  decrees,  settling  every  detail  of  the  rights  of 
the  parties.  The  peculiar  constitution  of  a  court  of  equity  also  enables 
it  to  deal  with  matters  of  administration  arising  out  of  the  custody  of 
the  person  and  estates  of  lunatics^  and  infants  (which  in  the  case  of 
the  former  is  delegated  by  the  crown  to  the  lord  chancellor),  and  the 
management  of  trust-funds  and  charities,  in  which  a  court  of  common 
law,  not  having  the  requisite  establishment  of  officers,  unable  to  decide 
a  question  of  fact  without  summoning  a  jury,  and  tied  down  to  a 
rigorous  and  inflexible  form  of  proceedings,  would  be  totally  incom- 
petent to  proceed. 

Another  peculiarity  of  the  common  law,  from  whicli  a  great  part 
of  the  jurisdiction  of  equity  arises,  is  the  want  of  a  power  to  compel 
a  discovery  on  oath  of  facts  in  the  exclusive  knowledge  of  the  party. 
In  this,  again,  the  common  law  differs  from  the  civil  law.^ 

Partly  from  a  spirit  of  opposition  to  the  civil-law  professors,  and 
partly  because  there  seemed  to  be  something  inquisitorial  In  putting  a 
man  on  his  oath  for  the  purpose  of  making  him  discover  facts  to  his 
disadvantage,  the  common  lawyers  have  ever  opposed  that  pro- 
ceeding. 

^Undcr  the  name  of  the  oath  ex  officio  it  was  used  in  a  most 
oppressive  manner  by  the  famous  court  of  high  commission.  B}^  the 
f-taUites  10  Charles  I.  c.  xi.  and  13  Charles  II.  stat.  1.  c.  xli.,  whicli 
abolished  the  cijurt  of  high  commission  and  star-chamber,  the  oath 

'  "  Kii  cost  court  do  chaunccrie  home  ne  sera  prejudioo  p;ir  son  nilspleding,  ou 
pour  dcffuut  dc  forme,  mcs  soloiique  le  veryte  dclniatcr,  car  it  doit  agarder  solonquc 
ronsciens  ct  ncmi  ex  rigorc  juris."  —  Dijjersitc  dcs  Courts,  edit.  1534,  fol.  29G. 

*  Sec  Stat.  .">  &  G  Vict.c.  84. ;  and  Gen.  Orders,  27th  Get.  1842  ;  and  stat.  8  &  0 
Vict.  c.  100.  s.  2.  O.J,  !»n,  !)7,  98. 

•*  "  Vohiit  pra-tor  ad.sfringcre  eum  qui  convenitur  ex  sua  in  judieio  responsionc  : 
ut  vol  confitondo  vcl  mentiendo  scsc  oncrct." — L.  iv.  fl'.  de  intcrrng.  in  jnr.faeirvd. 
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ex  officio  was  forbiddeu  to  be  used.'  But  those  statutes  do  not  extend 
to  oaths  in  a  civil  suit ;  and  therefore  it  is  still  the  practice,  both  in 
the  spiritual  courts  and  in  equity,  to  demand  the  personal  answer  of 
the  party  himself  on  oath.  Yet,  if  any  question  be  put  that  tends  to 
the  discovery  of  any  crime,  the  defendant  may  refuse  to  answer.^ 

It  is  obvious  that  in  many  species  of  cases  the  administration  of 
justice  may  be  impossible,  without  a  power  of  compelling  a  party  to 
discover  what  he  is  bound  in  conscience,  but  refuses,  to  confess. 
Courts  of  equity,  instead  of  confining  themselves,  like  courts  of  Liw, 
to  the  evidence  of  third  parties  appearing  as  witnesses,  address  them- 
selves to  the  conscience  of  the  defendant,  and  require  him  to  answer  on 
oath  the  matters  of  fact  stated  in  the  bill,  or  petition  of  complaint,  of 
the  plaintiff,  if  they  are  within  his  knowledge.  The  testimony  of 
other  persons  is  also  taken  by  the  court,  to  confirm  or  refute  the  facts 
so  alleged.  It  is  easy  to  perceive  how  very  important  this  process 
must  be,  when  we  consider  how  great  is  the  mass  of  human  transactions 
in  which  there  are  no  other  witnesses,  or  persons  having  knowledge 
thereof,  except  the  parties  themselves.'^ 

These  peculiarities  in  the  constitution  and  mode  of  proceeding  of 
courts  of  equity  enable  them,  not  only  to  administer  justice  in  cases 
with  which  the  courts  of  common  law  are  incapable  of  dealing,  but  to 
bring  facts  before  them  which  courts  of  law  cannot  elicit,  so  as  to 
place  a  case  in  a  totally  different  point  of  view  from  that  in  which  it 
would  have  appeared  before  a  court  of  common  law.  Thus,  a  court 
of  equity  is  able  to  administer  complete  justice  in  cases  where  a 
court  of  law  would  be  either  totally  impotent,  or  could  administer 
nothing  but  incomplete  justice,  or  even  injustice. 

Professor  Story'  says,  that  "equity-jurisprudence  may  properly  be 
said  to  be  that  portion  of  remedial  justice  which  is  exclusively  ad- 
ministered by  a  court  of  equity,  as  contradistinguished  from  that 
portion  of  remedial  justice  Avhich  is  exclusively  administered  by  a 
court  of  common  law." 

It  would  probably  be  difKcult  to  give  a  clearer  or  more  accurate 
definition  of  the  boundary  which  separates  equity  from  law,  without 
a  detail  of  the  particular  cases  in  which  courts  of  equity  give  re- 
lief. 

With  regard  to  the  rules  of  jurisprudence,  on  which  courts  of 
equity  decide  cases,  it  is  not  necessary  to  say  much.  Any  thing 
more  than  general  principles  on  that  subject  would  be  inconsistent 
with  the  object  of  this  work. 

Selden    thus  quaintly  attacks  the    uncertainty  of   equity   in   his 

'  Vide  12  Coke,  Rep.  26,  27.  ~  Blackst.  Com.  b.  iii.  p.  447. 

^  Story  on  Equ.  vol.  i.  c.  i.  §  31.  *  Ibid.  §  25. 
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(lay:  "Equity  is  :i  roguish  thing;  for  law  we  have  a  measure,  and 
know  what  to  trust  to.  Equity  is  according  to  the  conscience  of  hini 
that  is  ciianceilor  ;  and  as  that  is  larger  or  narrower,  so  is  equity  'Tis 
all  one,  as  if  they  should  make  the  standard  for  the  measure  a  chan- 
cellor's foot.  What  an  uncertain  measure  would  this  be!  One 
chancellor  has  a  long  foot,  another  a  short  foot,  a  third  an  indifferent 
foot.  It  is  the  same  with  the  chancellor's  conscience."  Spelman, 
Coke,  Lamband,  and  even  the  great  Bacon^  gave  their  sanction  to 
this  opinion  of  the  purely  discretionary  power  of  the  chancellor  sitting 
in  equity.  "But  this,"  says  Blackstone,  "was  in  the  infancy  of  our 
courts  of  equity,  before  their  jurisdiction  was  settled,  and  when  the 
chancellors  themselves,  partly  from  their  ignorance  of  law  (being  fre- 
quently bishops  or  statesmen),  partly  from  ambition  or  lust  of  power 
(encouraged  by  the  arbitrary  principles  of  the  age  they  lived  in),  but 
principally  from  the  narrow  and  unjust  decisions  of  the  coiu'ts  of 
common  law,  had  arrogated  to  themselves  such  unlimited  authority 
as  hath  totally  been  disclaimed  by  their  successors  for  now  above  a 
century  past.  The  decrees  of  a  court  of  equity  were  then  rather  in 
the  nature  of  awards  formed  on  the  sudden  pro  re  nata,  with  more 
probity  of  intention  than  knowledge  of  the  subject ;  founded  on  no 
settled  principle,  as  being  never  designed,  and  therefore  never  used  as 
for  precedents.  But  the  systems  of  jurisprudence  in  our  courts  both 
of  law  and  equity  are  now  equally  artificial  systems,  founded  on 
the  same  principles  of  justice  and  positive  law,  but  varied  by  different 
usages  in  the  forms  and  mode  of  their  proceedings ;  the  one  being 
originally  derived  (though  much  reformed  and  improved)  from  the 
feudal  customs,  as  they  prevailed  in  different  ages  in  the  Saxon  and 
Norman  judicatures  ;  the  other  (but  with  equal  improvements)  from 
the  imperial  and  pontifical  formularies  introduced  by  their  clerical 
chancellors." 

It  is  pretty  clear  that  in  the  early  times  to  which  this  extract 
refers,  the  eminent  prelates  who  held  the  office  of  chancellor  Avere 
by  no  means  so  incompetent  to  exercise  judicial  functions  learnedly 
and  on  settled  principles,  as  Blackstone  appears  to  have  thought. 

Professor  Story,  though  he  somewhat  uncharitably  remarks  that 
ecclesiastics  "  are  not  supposed  to  be  very  scrupulous  in  the  exercise 
of  jjowcr,"  shows  that  he  is  well  aware  of  this,  and  that  the  solid 
grounds  of  Konian  law  on  which  our  equitable  jurisprudence  was 
originally  founded,  is  the  chief  cause  of  its  present  excellence.^ 

Our  courts  of  equity  are  bound  to  follow  the  principles  established 
by  former  decisions.  =«     "  Thcic  arc,"  says  Lord  liedesdale,  "certain 

'   Hhu-kst.  Com.  b.  iii.  c.  xxvii.  p.  432.         "  Story  on  E(ju.  v.  i.  c.  i.  §  21—23. 
^  lilack.st.Com.  b.  iii.  j>.  1:32,  4;}3. 
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principles  on  which  courts  of  equity  act,  which  are  veiy  well  settled. 
The  cases  which  occur  are  various;  but  they  are  decided  on  fixed 
principles.  Courts  of  equity  have  in  this  respect  no  more  dis- 
cretionary poAver  than  courts  of  law.  They  decide  new  cases  as  they 
arise,  by  the  principles  on  which  former  cases  have  been  decided ; 
and  may  thus  illustrate  or  enlarge  the  operation  of  those  principles. 
But  the  principles  are  as  fixed  and  certain  as  the  principles  on  Avhicli 
the  courts  of  common  law  proceed."* 

The  chancellors,  who  contributed  by  their  decisions  to  establish 
those  principles,  Avere  guided  by  the  analogy  of  former  cases,  by  the 
civil  law,  by  their  own  opinions  of  justice  and  equity,  by  the 
common  law,  and  by  the  statutes  of  the  realm.  Out  of  these 
materials  tlie  science  of  equity  is  formed.  It  is  a  great  and  intricate 
structure,  to  be  learned  only  by  long  and  laborious  study,  and 
exclusively  administered  by  a  distinct  branch  of  the  legal  profession.  ^ 

The  existence  of  the  jurisdiction  of  equity  entirely  distinct  from 
the  ordinary  courts  has  been  severely  blamed.  Professor  Story 
brings  forward  the  authority  of  the  Romans  in  support  of  our 
separate  courts  of  equity.  But  that  learned  commentator  seems  to 
have  forgotten,  for  a  moment,  that  the  distinction  between  the 
prajtorian  and  civil-law  jurisdictions  was  obliterated  as  soon  as  the 
Roman  law  attained  its  full  perfection. 

The  best  argument  in  favour  of  our  English  system  is,  that  it 
would  be  impossible  to  unite  the  two  jurisdictions  in  any  true  sense, 
without  a  most  dangerous  change  in  the  constitution  of  our  courts  of 
common  law.^  The  common-law  courts  are  the  true  guardians  of  the 
liberty  of  the  subject,  and  indeed  of  the  whole  public  law  of  the 
kingdom.  The  restraints,  and  technicalities,  and  invariable  forms  of 
the  common  law,  are  better  securities  to  the  subject,  unmixed  with 
the  more  general  and  ductile  rules  of  a  court  of  equity ;  and  it  would 
be  difficult,  or  perhaps  impossible,  to  maintain  very  long  the  dis- 
tinction between  them,  if  both  law  and  equity  were  administered  as 
parts  of  the  same  jurisdiction.  It  would,  moreover,  be  impossible  to 
administer  the  equitable  jurisprudence  of  England  by  means  of 
juries;  and  yet  to  invest  the  common-law  judges  with  the  power  of 
deciding  questions  of  fact,  would  deprive  the  liberties  of  the  subject 


1  Bond  V.  Hopkins,  1  Sch.  &  Lefr.  428,  429. 

^  The  course  of  study  and  training  of  a  common-law  student  are  different  from 
those  of  one  who  intends  to  go  to  the  Chancery  bar.  The  two  branches  of  the 
profession  are  quite  distinct,  though  it  occasionally  happens  that,  for  parliamentary 
reasons  and  political  convenience,  an  equity  judge  is  taken  from  the  common-law 
bar,  which  has  sometimes  produced  serious  inconvenience. 

3  ]\Iitford's  (Lord  Redesdale)  Pleadings,  p.  6,  7. 
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of  a  most  important  security,  and  subvert  one  of  the  fundamental 
principles  of  the  common  law. 

It  will,  perhaps,  be  answered,  that  those  cases  only  which  now 
conic  before  courts  of  equity  might  be  decided  by  the  ordinary  courts 
without  a  jury.  It  would,  however,  be  extremely  difficult  to  draw 
bv  any  enactment  a  clear  distinction,  establishing  when  juries  should, 
and  when  they  should  not,  be  summoned.  But  if  this  were  done, 
the  distinction  between  law  and  equity  would  remain  precisely  as  it 
is  now.  The  judges  would  then  sit  sometimes  at  law,  and  sometimes 
in  equity,  as  indeed  the  House  of  Lords,  and  (in  a  few  cases)  the 
lord  chancellor,  now  do. ' 

The  only  change  produced  would  be  the  loss  of  all  the  advantages 
arising  from  division  of  labour. 

It  is  true,  that  in  all  the  countries  where  the  civil  law  prevails, 
there  is  no  such  distinction  of  courts  as  we  have  in  England.^  But 
in  those  countries  there  is  no  trial  by  jury  in  civil  cases.  ^ 

AVe  have  now  examined  the  general  principles  on  which  the 
distinction  between  law  and  equity  in  our  English  jurisprudence  is 
grounded.  It  is  only  necessary  to  point  out  to  the  learned  reader 
that  these  pages  pi'ofess  to  contain,  not  the  historical  causes  whence 
the  equity -jurisdiction  arose,  but  the  juridical  reasons  for  which  it 
now  exists. 

We  shall  have  an  opportunity  of  returning  to  the  subject  of  courts 
of  equity. 


CHAPTER  III. 

or    THE    UNITED    KIXGDOM    OF    GlIEAT    BRITAIN    AND    IRELAND. 

Having  considered  the  law  of  England,  its  various  divisions  or  parts, 
and  the  sources  whence  they  are  derived,  as  well  as  the  materials  out 
of  which  they  arc  formed,  we  must  proceed  to  take  a  review  of  the 
countries  where  that  law,  with  more  or  less  restrictions,  obtains,  and 
which  partake  of  the  benefits  of  the  British  constitution. 

'  \\  licii  tlie  chancellor  sits  at  common  law,  he  is  of  course  incapable  of  deciding 
!i  ([ni'stion  of  fact.  If  such  a  qucslion  occurs,  he  sends  it  to  be  tried  in  the  court 
ol  liiieen's  Bench,  because  he  has  not  the  necessary  process  to  sumimm  a  jury. 
—  Maddock,  Chunc.  Pract.  j).  fi. 

*  Story  on  Va\\\.  v.  i.  c.  i.  p.  28.     L.  Kaimes  on  Equity,  Introd.  p.  27—30. 

'  In  Scotland  there  arc  no  separate  courts  of  equity.  Erskine,  Inst.  b.  i.  tit.  iii. 
§  22.  Trial  by  jury  in  civil  cases  has  been  there  introduced  to  a  limited  extent  by 
etaJutcs  51)  Geo.  III.  .'}.5.  ami  1  W.  IV.  G9.,  and  in  Exchequer  cases  by  stat.  2  &3 
W.  IV.  c.  54. 
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And,  first,  of  the  kingdom  of  England. 

The  kuigdoni  of  England  comprehends  the  principality  of  Wales 
and  the  town  of  Berwick-on- Tweed.' 

Wales,  which  was  originally  a  distinct  country,  governed  by  its 
own  native  chiefs  and  princes,  (who  are  said  to  have  owed  homage  as 
vassals  to  the  English  crown '^)  has  by  the  conquest  of  Edward  I., 
and  divers  statutes,  been  incorporated  with  and  assimilated  to  Eng- 
land.^ The  principality  of  Wales,  howevei',  retained  a  jurisdiction 
separate  from  that  of  the  king's  superior  courts  at  Westminster, 
until  the  statute  11  Geo.  IV.  and  1  Will.  IV.  ch.  70.  abolished 
the  Welsh  courts.  That  statute  extended  the  jurisdiction  of  the 
courts  at  Westminster  to  Wales,  and  placed  the  administration  of 
justice  there  on  the  same  footing  as  in  the  remainder  of  the  kingdom 
of  England.  And  by  stat.  2  Will.  IV.  ch.  45.  three  of  the  Welsh 
Counties  respectively  send  two  Knights  of  the  shire  to  Parliament, 
and  each  of  the  remaining  Counties  one. 

With  respect  to  the  town  of  Berwick-on-Tweed,  it  was  originally 
a  part  of  the  kingdom  of  Scotland,  but  was  conquered  by  Edward  I., 
Avho  (after  its  cession,  by  Edward  Balliol,  to  be  united  with  the  realm 
of  England)  granted  to  it  a  charter  of  liberties,  which  Avas  confirmed 
by  Edward  III. ;  that  king  added  the  further  privilege,  that  the  town 
should  be  governed  by  the  laws  and  usages  which  it  enjoyed  before 
its  conquest.  Its  constitution  was,  however,  altered  and  put  upon  an 
English  footing  by  a  charter  of  king  James  I.;  and  its  liberties,  fran- 
chises, and  customs,  were  confirmed  in  parliament  by  the  statutes  22 
Ed.  IV.  c.  8,  and  2  Jac.  I.  c.  28.  These  peculiar  franchises  have 
given  rise  to  the  custom  of  specially  mentioning  the  town  of  Berwick- 
on-Tweed  in  proclamations  and  other  public  instruments.  It  is, 
however,  clearly  part  of  the  realm  of  England,  being  represented  by 
burgesses  in  the  House  of  Commons,  and  is  therefore  bound  by  acts 
of  parliament,  whether  named  therein  or  not.  This  is  declared 
(perhaps  superfluously,  as  Blackstone  observes,)  by  the  statute  20 
Geo.  II.  c.  42. 

The  tow^n  of  Berwick  is  comprised  in  the  late  act  to  provide  for  the 
regulation  of  municipal  corporations  in  England  and  Wales,  and  its 


'  Blackst.  Com.  b.  i.  Introd.  ji.  111. 

2  V.  Camden,  Britan.     2  Mod.  11.     Blackst.  Com.  b.  i.  Introd.  p.  94. 

3  Barrington,  Obs.  on  Stat.  12  Ed.  I.  Statutes  28  Ed.  III.  st.  i.  c.  ii. ;  27 
Hen.  VIII.  c.  xxvi. ;  34  &  35  Hen.  VIII.  c.  xxvi. ;  18  Eliz.  c.  viii. ;  27  Eliz.  c.  ix.  ; 
1  W.  &  M.  St.  i.  c.  xxvii. ;  9  &  10  W.  III. ;  8  Geo.  I.  c.xxv.  §  6. ;  4  Ann.  c.  xvi. 
§  24.;  7  &  8  W.III.  c.  xxviii. ;  11  &  12  W.  III.  c.  ix.  §2.;  20  Geo.  II.  c.  xlil. 
§  3. ;  11  Geo  IV.,  and  1  W.  IV.  c.lxx. 
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numiclpal  constitution  placed  on  the  same  footing  as  that  of  other 
towns  which  arc  counties.' 

IMackstone  informs  us,  that  the  main  or  high  seas  are  part  of  the 
reahn  of  Enghuiil,  for  thereon  our  courts  of  admiralty  have  juris- 
diction; but  he  justly  adds,  that  they  are  not  subject  to  the  common 
law.  The  reason  which  he  gives  for  the  supposed  dominion  over  the 
hi'di  seas  is  insufficient ;  for  the  courts  of  admiralty  of  all  nations 
have  jurisdiction  thereon  as  well  as  our  own.  The  law  of  nations,  as 
it  is  now  established  and  understood,  does  not  recognise  in  any  nation 
a  dominion  over  the  high  seas,  which  are  the  highway  of  all  nations, 
and  are  governed,  not  by  the  jurisdiction  of  any  prince  or  country, 
but  by  the  public  law  of  the  whole  civilised  world.  There  can,  indeed, 
be  no  pretence  of  right  for  the  assertion  of  such  a  dominion.  The  sea 
is  one  of  those  things  whereof  the  use  is  inexhaustible.  No  nation  can 
assert  that  she  is  unable  to  derive  the  fullest  benefit  from  navigation 
witliout  the  exclusion  of  others.  The  same  wind  wdilch  fdls  the  sails 
of  a  single  ship,  is  sufficient  to  navigate  all  the  fleets  in  the  world. 
These  reasons  arc  sufficient  to  show  that  the  high  seas  must  be  in- 
tended (unlike  other  things  which  cannot  be  fully  enjoyed  without 
exclusive  dominion)  to  remain  free  for  the  common  benefit  of  man- 
kind.- But,  however  well  recognised  these  principles  may  be  at  pre- 
sent, the  riglitfulness  of  exclusive  dominion  over  the  high  seas  was 
strenuously  asserted  by  Selden,  and  denied  by  Gi'otius ;  and  England 
has  long  claimed  such  a  right  over  the  four  seas  surrounding  the 
r,ritish  Isles.'* 

Every  nation,  however,  has  a  right  to  hold  exclusive  dominion  over 
the  sea  within  a  certain  distance  of  her  shores.  Such  a  right  is  neces- 
sary for  her  safety,  and  for  the  custody  of  her  maritime  boundaries. 
The  same  principle  (with  some  additional  reasons)  applies  to  portions 
of  the  sea  enclosed  within  the  territories  of  a  nation.^  The  precise 
distance  from  the  shore,  to  which  that  lawful  dominion  extends,  can- 

'  Stat.  5  &  G  AV.  IV.  c.  Ixxvi.  sched.  A.  and  sect.  cix.  Lord  Mansfield,  in  Hall 
r.  CiunpbL'll  (Cowp.  110.),  states  the  curious  fact,  that  "Berwick  after  the  c()U(|uest 
of  it  was  governed  by  charters  from  the  crown,  without  any  interposition  of  parlia- 
ment, until  the  reign  of  James  I." 

-  V.  Grotius,  Mare  liberum,  per  tot.  Grot.  Dr.  de  la  Guerre  et  do  la  Paix,  1.  ii. 
c.  iii.  §  8  et  seq. ;  1.  ii.  c.  ii.  §  3.  Pufendorf,  Dr.  des  Gens,  1.  iv.  c.  v.  §  3,  4,  and 
§  7—9  note,  liarbeyrae.  Azuni,  Dr.  IMarit.  vol.  i.  c.  i.  Vatel,  Dr.  des  G.  L.  c.  xxiii. 
IJynkershoek  de  Domin.  M:u-is  Dissert,  per  tot.  Vinnius  ad  Inst.  1.  ii.  tit.  i.  §  1. 
Voet  ad  Pand.  L.  1.  tit.  viii.  §  3.;  L.  9.,  If.  ad.  1.  Pthod.  de  jact.,  et  ibi  intcrp.  et 
Hynkorslioek  de  1.  Rho<l.  de  jact.    AVollius  Jus  Gent.  §  121.  1-27. 

V.  Seidell,  Mare   clausuni.      Allu'ric.  Gentil.  JNIare  claus.  Meadows,  Observ. 
concernin-r  tlie  Dominion,  &c.  of  the  Seas,  1689.     Co.  Litt.  p.  260,  n.  Butler. 

*  (irot.  Dr.  de  la  G.  et  de  la  P.  1.  ii.  c.  iii.  §  8.  Azuni,  Droit  Marit.  vol.  i.  c.  i. 
art.  iv.     Woifius,  Jus  Gent.  §  lis.  1.12. 


GREAT    BRITAIN    AND    IRELAND.  31 

not  be  absolutely  settled  by  any  general  rules.  It  is  decided  in  each 
case  by  the  law  of  the  countiy,  by  usage,  and  by  sound  discretion.^ 

The  main  sea  is  held  by  the  law  of  England  to  begin  at  low-water 
mark  ;  and  between  low-water  mark  and  high-water  mark,  where  the 
sea  ebbs  and  flows,  the  common  law  and  admiralty  have  a  divided  and 
alternate  jurisdiction ;  one  upon  the  land  when  it  is  left  dry,  and  the 
other  upon  the  water  when  it  is  full  sea.'- 

The  territory  of  England  is  liable  to  two  divisions  ;  the  one  eccle- 
siasticfil,  and  the  other  civil.'^ 

The  ecclesiastical  division  is  primarily  into  two  provinces,  those 
of  Canterbury  and  York,  governed  by  two  archbishops.  Tliose  pro- 
vinces, or  archiepiscopal  districts,  are  subdivided  into  dioceses  or  sees 
of  bishops ;  and  of  these,  Canterbury  until  lately  contained  twenty- 
one,  and  York  three,  besides  the  bishopric  of  Man,  which  was 
annexed  to  the  province  of  York  by  king  Henry  VIII. 

But,  by  virtue  of  the  statutes  6  and  7  W.  IV.  c.  77,  the  bishop- 
ric of  Bristol  has,  by  order  in  council,  been  united  with  that  of 
Gloucester,  and  the  bishoprics  of  St.  Asaph  and  Bangor  are  to  be 
consolidated. 

Two  new  bishoprics  have,  at  the  same  time,  been  erected  at  Ripon 
and  Manchester.  Thus  two  bishoprics  are  taken  from  the  province 
of  Canterbury,  and  the  same  number  added  to  that  of  York. 

The  bishops  in  each  province  are  called  the  suffragans  of  the  arch- 
bishop, who  is  also  called  a  metroj)olitan. 

Every  diocese  is  divided  into  archdeaconries,  governed  under  the 
bishop  by  the  archdeacon ;  and  the  archdeaconries  are  again  subdi- 
vided into  rural  deaneries,  each  of  which  is  under  the  jurisdiction  of  a 
rural  dean.  The  dioceses  are  also  divided  into  parishes.  A  parish 
is  that  circuit  of  ground  which  is  committed  to  the  charge  of  one 
parson  or  vicar,  or  other  minister  having  cure  of  souls.^  The  division 
of  parishes  is  a  very  ancient  ecclesiastical  institution,  dating,  accor- 
ding to  VanEspen,  as  far  back  as  the  fourth  century.  St.  Athanasius, 
at  that  time  bishop  of  Alexandria,  clearly  refers  to  it  {Apol.  IL), 
where  he  says,  "  Mariotes  is  a  country  of  Alexandria,  and  in  that 


'  Bynker.  de  Dom.  Mar.  c.  ii.  Azuni,  D.  Marit.  vol.  i.  c.  i.  art.  iv.  §  5 — 11. 
Vatel,  Dr.  des  Gens,  1.  i.  c.  xxiii.  §  289. 

2  Blackst.  Com.  Introd.  p.  111.  In  the  Pandects  the  shore  is  thus  defined  at 
high-water  mark  :  "  Littus  est  quousque  maximus  fluctus  hibernalis  excurrit."  L. 
96,  ff.  de  verb,  signif.  By  the  custom  of  Scothxnd  the  sea-shore  is  not  held  to 
extend  beyond  the  point  which  the  sea  reaches  in  ordinary  tides.  Bell,  Law  Diet. 
Ersk.  Inst.  Cajus  Aquilius  Gallus,  and  Cicero  Topic,  c.  vii.  Vinn.  ad  Inst.  1.  ii. 
t.  i.  §  3. 

3  Blackst.  Com.  Introd.  p.  111.     Co.  Litt.  94  A. 
*  Blackst.  Com.  Introd.  p.  12. 
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place  there  never  Avas  a  bishop,  nor  even  a  suffragan,  but  all  the 
ehurehes  of  that  country  are  subject  to  the  bishop  of  Alexandria. 
Eccry  district,  however,'  has  its  oicu  jjriest.''''^ 

It  is  a  matter  of  dispute  at  what  time  the  division  of  parishes  com- 
menced in  England.  Blackstonc  informs  us,  that  in  the  early  ages  of 
Christianity  parishes  were  unknown,  or  signified  what  a  diocese  does 
now.  The  appropriation  of  ecclesiastical  dues  and  tithes  to  particular 
churches  was  left  to  the  free  choice  of  the  faithful,  who  were,  how- 
ever, not  at  liberty  to  withhold  them  entirely ;  but  if  unappropriated, 
they  were  distributed  at  the  discretion  of  the  bishop.^ 

According  to  Camden,  England  was  divided  into  parishes  by 
Archbi.-^hop  Honorius,  about  the  year  630  ;  but  Sir  H.  Hobart 
attributes  their  erection  to  the  council  of  Lateran,  Avhich  was  held  in 
the  year  1179.  Blackstone,  on  the  other  hand,  argues  that  the 
true  date  is  probably  between  the  periods  assigned  by  those  learned 
authorities ;  for,  as  that  great  Avriter  observes,  Selden  has  clearly 
shown  that  the  clergy  lived  in  common,  without  any  division  of 
parishes,  long  after  the  time  mentioned  by  Camden ;  and  it  appears, 
from  the  Saxon  laws,  that  parishes  existed  much  before  the  council  of 
Lateran. 

"AVe  find,"  says  Blackstone,  "the  distinction  of  parishes,  nay  even 
of  mother-churches,  so  early  as  in  the  laws  of  king  Edgar,  about  the 
year  970.  Before  that  time,  the  consecration  of  tithes  was  in  general 
arbitrary;  that  is,  every  man  paid  his  own  (as  was  before  observed) 
to  what  church  or  parish  he  pleased.  But  this  being  attended  with 
either  fraud  or  at  least  caprice,  in  the  persons  paying,  and  with  either 
jealousies  or  mean  compliances  in  such  as  were  competitors  for  re- 
ceiving them,  it  was  ordered  by  the  law  of  king  Edgar,  that  all  tithes 
should  he  paid  to  the  principal  church  to  lohich  the  parish  belonged.''^ 

Thanes  or  great  lords  were,  however,  allowed  to  pay  their  tithes 
to  their  own  private  church  or  chapel,  if  they  possessed  one  in  their 
demesnes,  provided  it  had  a  cemetery  or  consecrated  place  of  burial. 
Thus  we  find  that  the  appropriation  of  tithes  to  particular  churches 
arose  from  the  inconveniences  produced  by  the  dependent  situation 
in  which  the  clergy  were  placed  by  the  former  system. 

Tiie  division  of  parishes  ])r()])aV)ly  took  place  by  degrees.  The  lords, 
as  Christianity  spread  itself,  built  churches  on  their  own  demesnes  or 
wastes,  and  endowed  them  by  obliging  their  tenants  to  appropriate 
their  tithes  to  the  support  of  the  priest ;  and  these  tracts  of  land,  of 
which  the  tithes  were  so  appropriated,  formed  distinct  parishes.  This 
accounts  for  the  fact  that  a  manor  seldom  spreads  over  more  than  one 

'  Van  Kspcn,  torn.  i.  t.  iii.  p.  .'}-2. 

*  Ulackst.  Com.  loc.  cit.    Fleury,  Inst.  :iu  Dr.  Eccl.  c.  x.     Sold,  of  Titli.  i).  4. 
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parish,  though  one  parish  often  contains  many  manors.'     And  thus 
much  of  the  ecclesiastical  division  of  the  kingdom. 

The  civil  division  of  the  territory  of  England  is  into  counties,  of 
those  counties  into  hundreds,  of  those  hundreds  into  tithings  or  towns. 

This  division  of  the  kingdom,  instituted  for  the  administration  of 
justice,  was  not  peculiar  to  England.  In  the  early  laws  of  France 
and  Lombardy  frequent  mention  is  made  of  the  hundred-court,  and 
now  and  then  of  those  petty  village- magistrates  who  in  England  are 
called  tithing-men.  It  has  been  usual  to  attribute  the  establishment 
of  this  system  among  the  Anglo-Saxons  to  Alfred,  on  the  authority 
of  Ingulphus,  a  writer  contemporary  with  the  Conquest.^  Such  is  the 
opinion  of  Blackstone;  but  Hallara^  shows  that  the  division  of  coun- 
ties existed  long  before  king  Alfred's  reign,  and  that  there  is  no 
sufficient  ground  for  attributing  to  him  the  minor  divisions.  Whether 
the  name  of  hundred  refers  to  the  number  of  free  families,  or  land- 
holders, or  petty  vllls,  contained  therein,  seems  very  doubtful ;  and 
the  very  different  extent  of  those  divisions,  in  different  parts  of 
England,  renders  the  question  still  more  difficult  to  decide.''  Hallam 
doubts  whether  the  tlthlng-man  ever  possessed  any  judicial  magistracy 
over  the  tithing,  and  expresses  his  belief  that  that  functionary  was 
little  different  from  a  petty  constable.  The  inhabitants  of  each  tithing 
were  responsible  or  free  pledges  to  the  king  for  the  good  behaviour  of 
each  other ;  and  if  any  offence  was  committed,  they  were  bound  to 
produce  the  offender  within  thirty-one  days,  or  else  the  head  of  the 
tithing,  or  decennary,  Avith  two  members  thereof,  were  to  purge  them- 
selves and  their  decennary,  by  oath,  of  any  privity  with  the  crime  or 
flight.  If  they  could  not  do  this,  they  were  bound  to  make  com- 
pensation.^ 

Tithing-towns  or  vills  are  of  the  same  signification  in  law,  and  are 
said  to  have  had  each  of  them  originally  a  church  and  celebration  of 
divine  service,  sacraments  and  burials.  The  word  town  or  vill  has, 
indeed,  now  become  a  generical  term,  comprehending  under  it  the 
several  species  of  cities,  boroughs,  and  common  towns.*" 

A  city  is  defined  by  Blackstone  and  Coke  to  be  a  borough  that  has 
a  bishop.  Westminster  was  made  a  city  by  letters  patent  of  Henry 
VIII.  It  does  not  seem  clear  whether  having  a  bishop  is  essential 
to  a  city  not  so  created.  Ingulphus  mentions,  that  by  decree  of  a 
council  held  in  England  a.d.  1071,  the  bishops'  sees  were  transferred 
from  the  towns  to  cities ;  and  this  would  prove,  if  correctly  stated  by 

'  Blackst  Com.  introd.  p.  113. 
■    ^  Hallam,  Middle  Ages,  vol.  ii.  c.  viii.  ^  Ibid.  "*  Ibid. 

^  Blackst.  Com.  introd.  p.  114.     Reeves,  Hist,  of  Com.  L.  v.  i.  p.  13. 
f^  Blackst.  Com.  introd.  p.  115. 
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the  historian,  that  the  episcopal  .towns  are  cities  independently  of  the 
fact  that  they  have  a  bishop.' 

Los:?;ous  holds,  that  a  city  is  created  by  aj)pointmcnt  of  the  Prince, 
as  the  Kmi)erors  Theodosius  and  Valentinian  raised  the  town  of  By- 
rrtus  to  the  dignity  of  a  metropolis  by  a  decree  or  constitution  ; 
nhhough,  he  adds,  that  by  the  custom  of  Italy,  all  cities  were  towns 
which  were  bishops'  sees  ;  and  the  Canon  Law  requires  that  episcopal 
sees  should  only  be  in  greater  cities,  ne  vilescat  episcopalis  dignitas.^ 

The  two  new  bishoprics  of  Manchester  and  Ripon  are  not  cities. 
A  borough  is  now  understood  to  be  a  town,  either  corporate  or  not, 
which  sends  burgesses  to  parliament. '  Other  towns  there  are,  to  the 
number,  Sir  E.  Coke  says,  of  8803,  which  ai-e  neither  cities  nor 
boroughs  ;  some  of  which  have  the  privileges  of  markets,  and  others 
not ;  but  both  are  equally  towns  in  law.  To  several  of  these  towns 
there  are  small  appendages  belonging,  called  hamlets,  which  are  taken 
notice  of  in  the  statute  of  Exeter,  14  Ed.  I.,  Avherc  frequent  mention 
is  made  of  entire  vills,  demivills,  and  hamlets. 

A  county  or  shire  is  made-up  of  an  indefinite  number  of  hundreds. 
Shire  is  a  Saxon  word,  meaning  a  division ;  but  a  county,  conutatus, 
is  plainly  derived  from  comes,  the  count  of  the  Franks,  that  is,  the 
earl  or  alderman  (as  the  Saxons  called  him)  of  the  shire,  to  whom  the 
government  of  it  was  entrusted.  The  sheriff,  shrive,  or  shire-reeve, 
in  Latin  called  vice-comes,  was  originally  the  deputy  of  the  count  or 
alderman,  and  on  him  the  civil  administration  of  the  county  is  now 
totally  devolved.' 

Tln-ee  counties,  Chester,  Durham  and  Lancaster,  arc  called  coun- 
ties palatine ;  a  designation  derived  from  the  word  palace,  because  the 
owners  thereof  enjoyed  within  those  provinces  jura  rrrjalia,  or  royal 
rights,  as  fully  as  the  king  has  in  his  palace. 

Those  privileges  were  very  extensive  and  important  until  they  were 
abridged,  by  statute,  in  the  27th  year  of  Ilen.VIIL 

Chester  and  Durham  are  counties  palatine  by  prescription  or  imme- 
morial custom,  or  at  least  as  old  as  the  Norman  conquest ;  and  Lan- 

'  Co  Litt.  109  a.  b.  n.  '1.  109  b.  ii.  3. 

"^  L.  unio.  Cod.  de  Metrop.  Bcrytlio,  Bartol.  in  diet.  L.  num.  3.  Lib.  iii.  et  ibi 
Angul.  Num.  2.  Cap.  cum.  ab  Ecclesiarum  Extra  de  offic.  Ordin.  Lossa?i  de  Jur. 
Univers.  p.  33,  34,  35.  Cap.  1.  Extra  de  privilegiis  et  ibi  Gloss.  In  Cap.  Audi- 
vimus  3.  Quest.  2. 

^  Litt.  §  1G4.     Co.  Litt.  108  b.  n.  4.     ]\Ladox  Firma  Burgi,  2. 

*  Some  counties  are  divided  into  parts  containing  several  hundreds ;  such  are 
Litlies  in  Kent,  and  rapes  in  Sussex :  these  formerly  had  their  subordinate  lathe- 
reeves  and  rape-reeves.  Where  a  county  is  divided  into  three  of  these  inter- 
mediate jurisdiclicms,  they  are  calkMl  trithings,  which  were  anciently  governed  by 
a  Irilliing-rceve.  The  word  (rithiiig  has,  in  YorksJiire,  been  corrupted  into  the 
name  of  riflitifj.  Tlie  numbir  of  counties  in  England  is  40,  and  in  Wales  12. 
Hiack;*t.  Tntrod.  p.  117. 
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caster  was  erected  by  Edward  III.,  in  favour  of  Henry  Plantagenet, 
first  eai'l,  and  then  duke,  of  Lancaster.  His  heiress  married  John  of 
Gaunt,  the  king's  son,  for  whom  the  franchise  was  confirmed  and 
greatly  enlarged  in  parliament. 

Until  lately,  the  county  palatine  of  Durham  was  vested  in  the 
bishop ;  but  on  the  death  of  the  late  bishop  Van  Mildert,  who  made 
a  splendid  use  of  his  wealth  and  power,  and  bestowed  a  great  part  of 
his  revenue  to  found  a  university  in  his  episcopal  city,  the  palatinate 
was  separated  for  ever  from  the  bishopric,  and  annexed  to  the  crown.  ^ 

The  earldom  of  Chester  was  united  to  the  crown  by  Henry  III,, 
and  gives  title  to  the  king's  eldest  son.- 

Henry  Bolingbroke,  son  of  John  of  Gaunt,  held  the  county 
palatine  or  duchy  of  Lancaster  when  he  detlu-oned  king  Richard, 
and  assumed  the  title  of  king  Henry  IV.  He  procured  an  act 
of  parliament  providing  that  the  duchy  should  descend  to  his  heirs, 
and  be  governed  and  administered  as  if  he  had  never  attained  the 
royal  dignity.  Thus  it  descended  to  his  son  and  grandson,  Henry  V. 
and  Henry  VI.,  many  new  territories  being  annexed  to  the  duchy 
by  the  former.  Henry  VI.  being  attainted  in  the  first  year  of 
Edward  IV.,  the  duchy  was  declared  by  parliament  to  have  become 
forfeited  to  the  crown,  and,  at  the  same  time,  an  act  was  made  to 
incorporate  the  duchy  of  Lancaster,  to  continue  the  county  palatine 
(which  might  otherwise  have  terminated  by  the  attainder),  and  to 
vest  the  whole  in  king  Edward  and  his  heirs  kings  of  England  for 
ever,  but  under  a  separate  governance  from  the  other  inheritances  of 
the  crown. 

In  the  1st  Hen.  VII.  another  act  was  made  to  resume  such  part  of 
the  duchy-lands  as  had  been  dismembered  from  it  in  the  reign  of  Ed. 
I V,  and  to  vest  the  inheritance  of  the  whole  in  the  king  and  liis  heirs 
for  ever,  separate  from  the  crown  of  England,  as  it  had  been  held  by 
the  three  Henrys  and  Edward  IV.  ^ 

Certain  towns  and  cities  are  called  counties  corporate,  because  to 
them  has  been  granted,  by  divers  kings  of  England,  the  privilege  of 
being  counties  within  themselves,  and  not  to  be  comprised  in  any 
county.  They  are  accordingly  governed  by  their  own  sheriffs  and 
other  magistrates,  so  that  no  ofificers  of  the  counties  in  which  they  arc 
situated  have  any  power  to  intermeddle  therein.  Such  arc  London, 
York,  Bristol,  Norwich,  Coventry,  and  many  others.* 

'  6  W.  IV.  c.  xix.  2  Biackst.  Com.  iiitrod.  p.  118. 

3  Blackst.  Com.  introd.  p.  119. 

**  Blackst.  Com.  introd.  p.  ult.  The  following  cities  and  towns  are  enumerated 
in  the  municipal  corporations'  reform  act  (as  it  is  commonly  called),  5  &  6  W.  IV. 
c.  76.  §  ^\.,  as  being  counties:  Oxford,  Berwick-on-Tweed,  Bristol,  Canterbury, 
Chester,  Coventry,  Exeter,   Gloucester,   Lichfield,  Lincoln,  Norwich,  Worcester, 
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The  islands  of  Wii^^lit,  PortLmd,  :uul  Thanet,  are  comprised  within 
some  adjoining  county  of  England. 

The  Isle  of  'Man  was  formerly  a  distinct  territory,  kingdom,  or  lord- 
ship, and  is  still  governed  by  its  peculiar  laws  and  customs,  though, 
1)\-  ail  arrangement  between  the  crown  and  the  duke  of  Athol,  to 
whom  it  had  descended  from  the  illustrious  house  of  Stanley,  who  re- 
ceived it  by  letters  patent  from  Henry  IV.,  it  has  been  annexed  to 
the  crown  of  England.'  The  islands  of  Jersey,  Guernsey,  Sark,  and 
Alderney,  were  part  of  the  duchy  of  Normandy,  and  were  united  to 
the  crown  of  England  by  the  first  princes  of  the  Norman  line.  They 
are  governed  by  the  old  feudal  laws  or  Coutume  of  Normandy,  and 
have  their  own  independent  courts,  from  Avhcnce  there  is  an  appeal  to 
the  queen  in  council.-  Lord  Coke  holds  in  his  4th  Institute,  p.  286., 
that  the  King's  writ  or  ])rocess  from  the  Courts  of  Westminster  is 
there  of  no  force,  but  his  commission  is.  'This  position  does  not, 
liowever,  include  the  writ  of  habeas  corpus.^ 

The  kingdoms  of  Scotland  and  Ireland,  whicb  with  England  con- 
stitute  the  United  Kingdom  of  Great  Britain  and  Ireland,  remain  to 
be  considered. 

The  two  crowns  of  England  and  Scotland  were  united  by  the  acces- 
sion of  King  James  the  First  to  the  English  throne  ;  but  notwith- 
standing the  desire  of  that  prince  to  accomplish  a  thorough  union 
between  the  two  kingdoms,  and  the  remarkable  conformity  of  their 
ancient  laws,  the  descent  of  the  crown,  their  parliaments,  their  titles 
of  nobility,  their  officers  of  state  and  justice,  and  other  institutions, 
they  remained  perfectly  distinct  for  a  century  longer.'* 

In  the  fifth  and  sixth  years  of  the  reign  of  queen  Anne,  the  diffi- 
culties which  had  hitherto  prevented  a  union  of  the  two  kingdoms 
were  at  length  overcome,  and  twenty- five  articles  of  union  were 
agreed  to  by  the  parliaments  of  both  nations  ;  the  purport  of  the  most 
considerable  being,  in  the  words  of  Blackstone,  as  follows : 

1.  "That  on  the  1st  of  May  1707,  and  for  ever  after,  the  king- 

aiid  York,  Newcastle-upon-Tyne,  Carmarthen,  Haverfordwest,  Kiiigston-upon- 
IIull,  Nottingliam,  Poole,  and  Southampton.     London  is  not  included  in  the  act. 

'  Stat.  12  Geo.  I.  c.  28.  Stat.  5  Geo.  III.  c.  26.  29.  Stat.  45  Geo.  III.  c.  123. 
Stat.  G  Geo.  IV.  c.  34.     As  to  customs,  stat.  3  &  4  W.  IV.  c.  60. 

"  niackst.  Com.  introd.  p.  105—107.     4  Inst.  286.  7  Rep.  20. 

^  Cams  AVilson's  case,  1845.  As  to  Appeals,  see  Macqucen,  Pract.  of  the  House 
of  Lords  and  Privy  Council,  p.  740,  741. 

■•  Coke  says,  "  I  nciici-  read  of  any  jaiion  of  divided  kingdoms;,  and  thcr(fore  I 
conceive  it  to  he  without  precedent."  And  he  relates  that  the  judges  answered  to  a 
question  of  the  king,  whether  there  could  be  an  union  of  the  kingdoms  before  there 
VIM  UM  union  of  laws,  — that  "  Angliahad  laws,  and  Scotia  had  laws;  but  this  newly 
iTcrtcd  kingdom  of  Hritannia  should  have  no  law."  4  Inst.  ch.  l.xxv.  A  curious 
instance  of  legal  narrow-mindedness. 
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donis  of  England  and  Scotland  shall  be  united  into  one  kingxlon),  by 
the  name  of  Great  Britain. 

2.  "The  succession  to  the  monarchy  of  Great  Britain  shall  be  the 
same  as  was  before  settled  with  regard  to  that  of  England. 

3.  "  The  United  Kingdom  shall  be  represented  by  one  parliament. 

4.  "There  shall  be  a  communication  of  all  rights  and  privileges 
between  the  subjects  of  both  kingdoms,  except  when  it  is  otherwise 
a2;reed. 

9.  "When  England  raises  2,000,000/.  by  a  land-tax,  Scotland 
shall  raise  48,000/. 

16,  17.  "The  standards  of  the  coin,  of  weights,  and  of  measures, 
shall  be  reduced  to  those  of  England  throughout  the  United  King- 
dom. 

18.  "The  laws  relating  to  trade,  customs,  and  excise,  shall  be  the 
same  in  Scotland  as  in  England.^  But  all  the  other  laws  of  Scotland 
shall  remain  in  force,  though  alterable  by  the  parliament  of  Great 
Britain ;  yet  with  this  caution,  that  laws  relating  to  public  policy  are 
alterable  at  the  discretion  of  the  parliament ;  laws  relating  to  private 
right  are  not  to  be  altered  but  for  the  evident  utility  of  the  people  of 
Scotland. 

22.  "Sixteen  peers  are  to  be  chosen  to  represent  the  peerage  of 
Scotland  in  parliament,  and  forty -five  members  to  sit  in  the  House  of 
Commons,  which  number  of  comiuoners  has  been  augmented  to  fifty- 
three  by  Stat.  2  &  3  Will.  IV.  c.  65.  s.  1. 

23.  "The  sixteen  peers  of  Scotland  shall  have  all  privileges  of 
parliament ;  and  all  peers  of  Scotland  shall  be  peers  of  Great  Britain, 
and  rank  next  after  those  of  the  same  degree  (in  England)  at  the  time 
of  the  miion,  and  shall  have  all  privileges  of  peers,  except  sitting  In 
the  House  of  Lords,  and  voting  at  the  trial  of  a  peer."- 

The  twenty-five  articles,  of  which  these  are  the  principal,  Avere 
ratified  and  confirmed  by  the  statute  5  Anne,  c.  8.  In  that  statute, 
two  acts  of  parliament  are  recited ;  one  of  Scotland,  whereby  the  four 
imiversltles  of  that  kingdom  are  established  for  ever,  and  all  succeed- 
ing sovereigns  (at  their  accession)  are  to  take  an  oath  inviolably  to 
maintain  the  same ;  the  other  of  England,  5  Anne,  c.  5.,  whereby  the 
acts  of  uniformity  of  13  Ellz.  and  13  Car.  II.  (except  as  the  same 
had  been  altered  by  parliament  at  that  time),  and  all  other  acts  then 
In  force  for  the  preservation  of  the  Church  of  England,  are  declared 
perpetual ;  and  it  is  stipulated  that  every  subsequent  king  or  queen 
shall,  at  their  coronations,  take  an  oath  inviolably  to  maintain  the 

■    '  Maxwell  v.  Mayre,  1  Black.  Rep.  271.  364. 

-  Blackst.  Com.  introd.  p.  95,  96.  Duke  of  Queensbury's  case,  1  Peerc  Wins. 
582.     Lord  INIordington's  case,  Fortesc.  Rep.  165. 
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same,  within  En*,daiul,  Ireland,  Wales,  and  the  town  of  Berwick-ou- 
Tweed.  And  it  is  enacted,  that  these  two  acts  "shall  for  ever  be 
observed  as  fundamental  and  essential  conditions  of  union." 

Upon  these  articles  and  act,   Blackstonc  observes  as  follows : — 
"1.  That  the  two  kingdoms   are  now  so    insepai-ably  united,    that 
nothing  can  ever  disunite  them  again,  except  the  mutual  consent  of 
both,   or  the  successful  i-esistance  of  cither,   upon  apprehending  an 
infringement  of  those  points  which,  when  they  were  separate  and  inde- 
jiendent  nations,  it  was  mutually  stipulated  should  be  'fundamental 
and  essential  conditions  of  union.''     2.  That    whatever  else    may  be 
deemed  fundamental  and  essential  conditions,  the  preservation  of  the 
two  Churches  of  England  and  Scotland  in  the  same  state  tliat  they 
were  in  at  the  time  of  the  union,  and  the  maintenance  of  the  acts  of 
uniformity,  which  establish  our  Common  Prayer,  are  expressly  declared 
to  be  so.     3.  That  therefore  the  alteration  in  the  constitution  of  either 
of  those  Churches,  or  in  the  Liturgy  of  the  Church  of  England  (unless 
with  the  consent  of  the  respective  Churches  collectively  or  repre- 
sentatively given),  would  be  an  infringement  of  these  fundamental 
and  essential  conditions,  and  greatly  endanger  the  union.     4.  That  the 
municipal  laws  of  Scotland  are  ordained  to  be  still  observed  in  that 
part  of  the  island,  unless  altered  by  parliament :  and  as  the  parliament 
has  not  yet  thought  proper,  except  in  a  few  instances,  to  alter  them, 
they  still,  Avith  regard  to  the  particulars  unaltered,  continue  in  full 
force.     Wherefore  the  municipal  or  common   laws  of  England  are, 
generally  speaking,  of  no  force  or  validity  in  Scotland."     But  acts  of 
Parliament  passed  since  the  union  extend  to  Scotland,  though  that 
art  of  the  United  Kingdom  be  not  expressly  mentioned,  unless  the 
intention  of  the  legislature  to  except  it  be  sufficiently  indicated.^ 

Scotland  is  divided  into  counties,  each  of  which  is  governed  by  a 
sheriff^  who  is  invested  by  the  ancient  Scots  law  with  a  very 
im[)ortant  civil  and  criminal  jurisdiction.  Parts  of  counties,  called 
stewarteries,  are  exempt  from  the  jurisdiction  of  the  sheriff,  and  are 
governed  by  a  magistrate  called  a  steward,  whose  powers  are  the 
same  as  those  of  the  sheriff.  These  are  royalties,  or  franchises, 
which  were  formerly  the  property  of  the  king.-  By  the  stat.  20 
Geo.  II.  c.  43.,  commonly  called  the  Jurisdiction  Act,  the  jurisdictions 
of  sheriffs  and  stewards,  which  had  been  granted  for  life,  or  even 
heritably,  were  resumed  by  the  crown,  and  provision  made  for  tiic 
administration  of  justice,  by  empowering  the  king  to  appoint  sheriffs 
di'putc  and  stewards  depute,  with  authority  to  nominate  substitutes 
under    themselves.      These    shcrills    depute    are    now   called    sheriffs 

'    Hex  r.  Cowlc,  2  IJurr.  8.53. 
Kr.-kinc,  Inst.  b.  i.  tit.  4.  §  1,  2,  3,  ct  scq.  and  §  10. 
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(9  Geo.  IV.  c.  29.  s.  22),  having  regained  that  ancient  title.    They  hold 
their  office  for  life,  and  must  be  advocates  of  tlu'ce  years'  standing. ' 

Ireland  remained  a  distinct  kingdom  until  January  1801.  It  was 
styled  the  lordship  of  Ireland  until  the  33d  year  of  king  Henry  VIII., 
who  assumed  the  title  of  king,  which  is  recognised  by  the  statute 
35  Henry  VIII.  Ireland  was  conquered  by  king  Henry  II.,  who 
planted  a  great  part  of  it  as  a  kind  of  colony  of  England ;  and  the 
laws  of  England  were  then  received  and  sworn  to  by  the  Irish 
nation,  assembled  at  the  council  of  Lismore.  ^  At  the  time  of  the 
Conquest  it  was  governed  by  an  ancient  custom,  called  Brehon  law, 
which  was  with  difficulty  abolished  by  the  endeavours  of  king 
John,  Hemy  III.,  Edward  I.,  and  Edward  III.,  and  the  common  law 
fully  established  in  its  stead. 

Parliaments  Avere  held  in  Ireland  by  the  chief  governor,  and 
statutes  enacted  there  as  in  that  of  England ;  but  an  ill  vise  having 
been  made  of  that  power,  particularly  by  Lord  Gormanston,  dejjuty- 
lieutenant  in  the  reign  of  Edward  IV.,  certain  statutes,  called 
Poyning's  laws,  from  the  name  of  the  lord-deputy  in  office  at  the 
time,  were  enacted ;  one  of  which,  to  restrain  the  power  as  well  of 
the  deputy  as  of  the  Irish  parliament,  enacts,  that,  before  the  holding 
of  any  parliament  in  Ireland,  the  chief  governor  and  council  shall 
certify  to  the  king,  under  the  great  seal  of  Ireland,  the  causes 
thereof,  and  also  the  articles  of  the  acts  to  be  proposed  therein ;  and 
that  the  articles,  having  been  examined  by  the  king  of  England  in 
his  council,  and  altered  according  to  his  pleasure,  they  being  certified 
back  under  the  great  seal  of  England,  with  license  to  hold  the 
parliament,  those  acts  so  certified,  and  no  others,  should  be  proposed 
therein.  Another  of  Poyning's  laws  enacted,  that  all  acts  of  parlia- 
ment already  made  in  England  should  be  in  force  within  the  realm 
of  Ireland ;  and  the  dependency  of  Ireland  upon  the  English 
legislature  was  declared  by  the  English  statute  6  Geo.  I.  c.  5. 
Poyning's  law  was,  however,  repealed  in  1782,  by  the  Irish  act  21 
&  22  Geo.  III.  c.  47.  ' 

'  Erskine,  Inst.  b.  i.  tit.  4.  §  11. 

2  Lord  Mansfield  says,  in  Hall  v.  Campbell :  "  The  fact,  in  truth,  after  all  the 
researches  that  have  been  made,  comes  out  clearly  to  be,  as  it  is  laid  down  by  Lord 
Chief  Justice  Vaughan  (Vaughan,  Ilep.  292.),  that  L'eland  received  the  laws  of 
England  by  the  charters  and  commands  of  Henry  II.,  king  John,  Henry  III.,  and 
he  adds  an  et  ccetera  to  take  in  Edward  I.  and  the  subsequent  kings.  And  he  shows 
clearly  the  mistake  of  imagining  that  the  charters  of  the  12th  of  king  John  were 
by  the  assent  of  a  parliament  of  Ireland.  ^Mienever  the  first  parliament  was 
called  in  Ireland,  that  change  was  introduced  without  the  interposition  of  the 
parliament  of  England,  and  must  therefore  be  derived  from  the  crown.  Hall  v. 
Campbell  —  Cowper,  210. 

^  Coke  says,  that  "  sometimes  the  king  of  England  called  his  nobles  of  Ireland  to 
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All  this,  however,  became  mei'c  matter  of  history  by  the  parlia- 
ments of  both  countries  agreeing  to  the  eight  articles  of  union,  which 
arc  enacted  by  the  British  statute  39  &  40  Geo.  III.  c.  67.,  and  the 
Irisli  statute  4  Geo.  III.  c.  38.  The  most  important  of  those  articles 
are  as  follows :  — 

1.  "  That  on  the  1st  day  of  January  1801,  and  for  ever  after,  the 
kincrdoms  of  Great  Britain  and  Ireland  shall  be  united  into  one 
kingdom,  by  the  name  of  the  United  Kingdom  of  Great  Britain  and 
Ireland. 

2.  "  That  the  succession  to  the  imperial  crown  of  the  said  United 
Kingdom  shall  continue  limited,  in  the  same  manner  as  the  succession 
to  the  crown  of  the  two  kingdoms  was  before  settled,  and  according 
to  the  terms  of  the  union  between  England  and  Scotland. 

3.  "  That  the  United  Kingdom  shall  be  represented  in  one  and  the 
same  parliament,  to  be  called  '  the  Parliament  of  the  United 
Kingdom  of  Great  Britain  and  Ireland.' 

4.  "  That  four  lords  spiritual,  by  rotation  of  sessions,  and  twenty- 
eight  lords  temporal  of  Ireland,  elected  for  life  by  the  jieers  of 
Ireland,  shall  sit  and  vote,  on  the  part  of  Ireland,  in  the  House  of 
Lords ;  and  that  one  hundred  commoners  (two  for  each  county,  two 
for  Dublin  and  Cork  each,  one  for  the  University  of  Trinity  College, 
and  one  for  each  of  the  thirty-one  most  considerable  cities,  towns, 
and  boroughs,)  be  the  number  to  sit  and  vote,  on  the  part  of  Ireland, 
in  the  House  of  Commons  of  the  said  United  Kingdom."  But  by 
stat.  2  &  3  WiU.  IV.  c.  88.  s.  11.,  the  number  of  commoners  has 
been  increased  to  105. 

Irish  peers,  not  being  elected  to  sit  in  the  House  of  Lords,  may  be 
elected  members  of  the  Commons'  House  for  any  place  in  Great 
Britain ;  in  which  case  they  shall  be  considered  merely  as  commoners. 

His  majesty  may  create  one  peerage  of  Ireland  for  every  three 
that  become  extinct;  and  when  the  peerage  of  Ireland  shall  be 
reduced  to  one  hundred,  a  peerage  may  be  created  for  every  one  that 
becomes  extinct,  so  that  the  peerage  of  Ireland  may  be  kept  iij)  to 
one  hundred  over  and  above  those  Irish  peers  who  arc  also  peers  of 
(ireat  Britain  or  England. 

5.  "  That  the  Churches  of  England  and  Ireland,  as  now  by  law 
CHtablished,  be  united  into  one  Protestant  Episcopal  Church,  to  be 
called  the  L'nited  Church  of  England  and  Ireland  ;  that  the  doctrine, 
worship,  discipline,  and  government  of  the  said  united  Church  shall 
b(!  and  roniaiu   the  same  as  already  established  for  the  Church   of 

crmie  tn  his  parliament  nf  England"  (4  Inst.  c.  Ixxvi.  p.  .'?oO.)  ;  and  adds,  tliat  it  is 
an  cxc-ellcnt  jJixMedcnt  to  be  followed  whcncvor  any  act  nl'  iiarlianicnt  is  made  in 
F)n;,'luiul  conccrnin"  the  state  of  Ireland. 
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England :  and  that  Its  continuance  as  the  Established  Church  of 
Enoland  and  Ireland  shall  be  an  essential  and  fundamental  part  of 
the  union;  and  that  the  Church  of  Scotland  shall  continue  as 
established  by  law  and  the  Scotch  union. 

6.  "  That  the  subjects  of  Great  Britain  and  Ireland  shall  be  on  the 
same  footing  in  respect  of  trade  and  navigation  in  all  ports  and  places 
in  the  United  Kingdom  and  its  dependencies,  and  in  all  treaties  made 
by  his  majesty  with  foreign  powers. 

8.  "  That  the  laws  and  courts  of  the  respective  kingdoms  shall 
remain  as  by  law  established,  subject  to  the  regulations  of  parliament 
from  time  to  time ;  provided,  however,  that  all  writs  of  error  and 
appeals,  which  might  have  been  decided  in  the  respective  Houses  of 
Lords  of  the  two  kingdoms,  shall  be  decided  by  the  House  of  Lords 
of  the  United  Kingdom ;  and  provided  also,  that  there  shall  be  an 
instance-court  of  admiralty  In  Ireland,  the  appeal  from  which  shall 
be  to  his  majesty's  delegates  in  the  Irish  court  of  chancery ;  and  that 
all  existing  laws  contrary  to  these  articles  shall  be  repealed."  Since 
the  union,  all  acts  of  parliament  extend  to  Ireland,  whether  expressly 
mentioned  or  not,  unless  that  portion  of  the  United  Kingdom  be 
excepted  either  expressly  or  by  implication.  ^ 

Thus  were  the  power  and  greatness  of  the  whole  nation  increased 
and  secured  by  the  thorough  consolidation  of  the  three  kingdoms 
under  one  imperial  crown  and  parliament. 

It  must,  however,  be  admitted,  that  the  preponderance  which  the 
numbers  of  the  English  members  of  the  House  of  Commons  give  to 
that  portion  of  the  United  Kingdom,  may,  in  particular  instances, 
afford  a  ground,  or  at  least  a  colour,  for  Scotland  or  Ireland  to 
consider  themselves  neglected  or  unfairly  treated.  But,  on  the  other 
hand,  if  parties  are  pretty  equally  divided  among  the  English 
members,  the  Scotch  and  Irish  may  be  enabled  to  turn  the  scale  on 
every  important  question,  so  as  to  decide,  in  fact,  which  party  shall 
have  possession  of  the  government  of  the  empire.  To  decide  that 
question  Is,  virtually,  to  govern  the  empire.  The  Irish,  being  now 
represented  by  105  members,  and  being  also  particularly  disposed  to 
unite  in  defence  of  their  peculiar  objects  or  interests,  are  more  able 
to  exercise  that  power  than  the  Scotch,  who,  besides  that  they  have 
only  50  representatives,  are  less  likely  to  make  any  question  a 
national  one,  because  their  objects  are  more  in  unison  with  those  of 
England. 

But  the  strongest  reason  in  favour  of  a  union  of  the  legislatures  of 
the  three  kingdoms  Is,  that  they  are  all  so  powerful,  and  in  such 
close  vicinity  to  each  other,  that  it  would  be  impossible  for  any  one 

'   1  Stephen,  Comm.  95. 
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of  the  three  to  govern  the  other  two  like  colonies,  by  means  of  a 
governor  and  nrinisters,  responsible  only  to  the  parliament  of  the 
principal  kingdom,  and  not  to  the  provincial  parliaments.  They 
could  not  be  made  to  submit  to  such  a  condition,  except  by  a  standing 
arniv,  wliich  would  destroy  all  liberty.  Such  a  connexion  would  be 
a  source  of  weakness  and  decay  to  all  the  parties  concerned.  But 
the  extensive  colonies  and  foreign  relations  of  this  country  would 
.<till  further  increase  these  difficulties.  The  three  parliaments  might 
adopt  directly  opposite  lines  of  colonial  policy;  and  it  might  be 
disputed,  indeed,  which  of  the  three  kingdoms  stood  in  a  nearer 
relation  to  a  given  colony. 

Again ;  the  legislature  of  one  country  might  support  the  minister 
in  going  to  war,  while  that  of  another  kingdom  might  impeach  him 
for  not  remaining  at  peace.  Thus,  the  queen  might  have  a  ministry 
carrying  on  Avar  with  the  support  of  the  parliament  in  England,  and 
another  ministry  in  Ireland,  supported  by  the  Irish  parliament, 
advising  her  majesty  to  remain  at  peace.  To  which  of  the  two  sets 
of  advisers  should  her  majesty  listen?  Could  she  prudently  go  to 
war  without  the  support  of  the  resources  of  her  whole  empire? 
There  would  be  this  additional  difficulty  in  such  a  case,  —  the  crown 
would  have  to  decide  between  two  or  three  sets  of  advisers,  and. 
Avould  thus  be  placed  in  an  invidious  and  dangerous,  if  not  an 
unconstitutional  })osition. 

Again  ;  there  might  be  a  whig  or  a  radical  ministry  in  Ireland, 
with  a  strong  majority  in  the  Irish  parliament,  and  an  equally  power- 
ful conserA'atiAe  or  tory  administration  in  England.  The  policy  of 
the  empire  would  thereby  be  rendered  weak  and  temporising,  and 
its  weight  and  influence  with  foreign  nations  would  be  materially 
injured. 

No  system  can  preserve  the  unity  of  the  empire,  which  is  so  essen- 
tial to  its  greatness  and  prosperity,  excepting  either  the  thorough 
union  of  tlie  three  kingdoms  under  one  crown  and  parliament,  or  the 
subordination  of  two  among  them  as  colonies,  under  the  supreme 
government  of  the  remaining  kingdom. 

The  consideration  of  the  remaining  j^ortion  of  the  British  empire 
must  be  reserved  for  the  ensuing  chapter. 
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CHAPTER  IV. 

OP    THE   COLONIES,    PLANTATIONS,    AND   OTHER   FOREIGN 
POSSESSIONS   OF    THE    CROWN. 

The  imperial  crown  of  Great  Britain  and  Ireland  has  many  impor- 
tant dominions,  besides  the  United  Kingdom,  from  whence  the  whole 
empire  is  governed. 

Such  are  the  colonies  or  plantations,  and  other  foreign  possessions 
of  the  crown,  in  each  of  the  four  continents. 

None  of  these  are  represented  in  the  imperial  parliament,  or  take 
any  direct  share  in  the  government  of  the  j^arent  state ;  but  it  is 
impossible  to  omit,  in  a  commentary  on  the  British  Constitution,  some 
account  of  territories  which  add  so  much  to  the  power  and  prosperity 
of  the  empire,  and  perform  so  important  a  part  in  its  politics. 

The  colonies  or  plantations  are  divided  into  three  classes,  with 
reference  to  the  mode  by  which  they  were  orginally  acquired  and 
annexed  to  the  crown. 

Those  modes  are  —  1st,  conquest;  2dly,  cession  by  treaty;  and, 
3dly,  occupancy. 

And,  first,  of  those  which  are  acquired  by  conquest  from  an  enemy. 

By  the  law  of  nations,  not  only  the  property  in  things  movable  and 
immovable,  taken  in  lawful  war,  is  thereby  transferred,  but  the 
sovereignty  over  towns,  territories,  provinces,  and  states,  is  acquired, 
by  their  being  forcibly  taken  possession  of  by  a  lawful  belligerent, 
and  the  dominion  over  them  renounced  by  the  jierson  or  body  in 
whom  it  was  vested  before  the  conquest,  and  ceded  to  the  conqueror 
at  the  conclusion  of  the  war.^ 

In  those  cases  where  the  title  of  the  belligerents  to  the  conquered 
territory  was  the  question  at  issue  between  them  in  the  Avar,  it  is 
clear,  that  as  Avar  is  a  mode  by  Avhich  disputes  are  decided  among  those 
Avho  have  no  common  tribunal  to  Avhich  they  can  resort  for  justice, 
the  unsuccessful  belligerent  is  bound,  Avhen  he  has  been  compelled  to 
make  peace,  to  acquiesce  in  the  result  of  that  trial  on  Avhich  he 
put  himself. 

Where  the  title  to  the  conquered  territory  Avas  not  the  question  at 
issue  in  the  Avar,  the  title  of  the  conqueror  arises  from  the  ordinary 

'  Viittel,  Dr.  des  Gens,  1.  iii.  c.  xiii.  Pufendorf,  Dr.  des  Gens,  1.  vii.  c.  vii.§  3, 
4. ;  ami  1.  viii.  c.  vi.  §  21.  n.     Grotiu?:,  Dr.  de  la  G.  et  de  la  P.  1.  iii.  c.  viii. 
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principles  on  which  the  right  of  capture  rests  in  the  hiw  of  nations ; 
that  is  to  say,  on  the  right  which  every  belligerent  has  to  indemnify 
himself,  out  of  the  possessions  of  the  enemy,  for  the  injury  which  he 
went  to  war  for  the  purpose  of  redressing,  and  for  the  expenses  of 
carrying  on  that  war;  and  also  to  prevent  the  enemy  from  again 
injuring  him,  either  by  diminishing  his  powder  to  do  so,  or  by  the 
infliction  of  a  sufficient  punishment. 

These  doctrines,  it  will  be  argued,  suppose  that  the  war  is  a  just 
one  on  the  part  of  the  successful  belligerent,  whether  it  be  undertaken 
to  decide  a  question  of  dominion,  or  to  redress  an  injury  ;  whether  it 
be  in  rem  or  in  perso?/(iin '  :  but  however  correct  that  position  may  be 
in  the  abstract,  and  however  important  to  be  considered  by  belligerents, 
it  cannot  be  taken  into  consideration  by  third  parties. 

"While  the  war  is  going  on,  other  nations  are  at  liberty  to  join 
cither  of  the  belligerents.  But  when  once  the  war  is  concluded, 
whatever  is  settled  at  its  termination  must  be  held  finally  settled, 
whatever  may  be  the  merits  of  the  case  at  issue  between  the  parties. 
Those  nations  wdio  are  desirous  of  remaining  neutral  during  the  war 
must  act  as  if  the  cause  of  both  the  belligerents  were  equally  right- 
ful, otherwise  they  make  themselves  parties  to  the  quarrel,  and  there- 
by cease  to  be  neutral.- 

Certainly  a  nation  which  is  successful  in  an  unjust  war  adds  greatly 
to  the  guilt  of  such  a  ^var  by  taking  any  advantage  of  its  success ; 
but  it  will  be  impossible  to  make  any  difference  as  to  the  legal  va- 
lidity of  the  results  of  a  war,  according  to  its  abstract  justice  or  in- 
justice, without  giving  rise  to  infinite  evils.  Who  shall  decide  whether 
the  war  were  just  or  unjust  ?  Such  a  question  could  be  decided  only 
by  an  appeal  to  arms.  One  war  would  thus  arise  out  of  another, 
and  war  would  no  longer  be  a  mode  of  deciding  disputes  among 
nations,  for  w'hich  purpose  alone  it  is  lawful. 

It  arises  obviously  from  these  principles,  that  the  title  to  conquered 
territories  is  incomplete  until  the  termination  of  the  war.  While  the 
war  is  being  carried  on,  what  has  been  conquered  may  be  re- 
CDuqucred'^ ;  and  therefore  the  dominion  over  a  conquered  country 
camiot  be  said  to  be  transferred  to  the  conqueror  until  the  peace  by 
which  it  is  ceded  to  him.' 

'  Wnlfius,  Jus  Gent.  §  778. 

'  Grot.  Dr.  do  la  G.  et  de  la  P.  1.  iii.  c.  vi.  §  11.,  and  note.     Barbeyr.ac. 

^  Inst.  1.  ii.  tit.  i.  §  17. 

*  Persons  and  things  (excepting  movables)  which,  after  capture  \>y  the  enemy 
in  wiir,  return,  during  the  war,  or  at  the  peace,  into  the  possession  ol"  the  nation 
to  which  they  originally  belonged,  arc  restored,  by  the  law  of  nations,  to  tlic 
condition  in  which  they  were  before  capture.  This  is  called  the  right  of  jwsl- 
Uminium.     Gro».  D.  dc  la  G.  et  dc  la  P.  1.  iii.  c.  ix.  per  tot.     Pufendorf,  D.  des  G- 
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The  acquisition  of  territories  by  cession  also  arises  from  the  law  of 
nations.  It  is  where  the  person  or  body,  holding  the  sovereign  domi- 
nion over  a  state,  transfers  it  by  treaty. 

In  this  respect  acquisition  by  conquest  and  by  cession  bear  an  an- 
alogy to  each  other ;  for  in  the  former  case  the  title  of  the  conqueror 
is  perfected,  and  in  the  latter  that  of  the  transferee  is  created,  by  a 
relinquishment  of  the  rights  of  the  original  sovereign  in  favour  of  the 
party  to  Avhom  the  cession  is  made. 

By  the  law  of  England,  in  the  cases  of  conquest  and  of  cession,  the 
conquered  or  ceded  country  retains  its  own  laws ;  but  the  king  may 
alter  or  change  those  laws  by  his  prerogative.^ 

The  effect  of  acquisition  by  conquest,  is  to  transfer  the  dominion  of 
the  country  to  the  conqueror ;  but  that  clearly  does  not  involve  the 
abrogation  of  all  the  laws  prevailing  in  the  country  at  the  time.- 
Acquisition  by  cession,  even  if  unconditional  and  absolute,  cannot 
abrogate  the  law  of  the  land,  because  the  only  effect  essential  to  it 
is  manifestly  the  transfer  of  the  sovereign  authority. 

The  articles  of  capitulation  upon  which  a  country  is  surrendered, 
and  the  treaty  of  peace  or  of  cession  by  which  it  is  ceded,  are  sacred 
and  inviolable,  according  to  their  true  intent  or  meaning.  They  may 
restrict  the  power  of  the  conqueror  or  the  transferee ;  and  if  he  agrees 
to  these  I'estrictions,  he  is  bound  to  abide  by  them.^  But  so  far  as 
there  are  not  such  restrictions  by  treaty,  the  law  of  England  invests 
the  crown  with  an  absolute  legislative  authority.  The  power  of 
changing  the  laws  of  the  conquered  or  ceded  state  is  vested  in  the 
crown  in  council ;  and  of  its  exercise  the  o-reat  Lord  Mansfield  o-ives 


1.  -viii.  c.  vi.  §  22,  23. ;  1.  viii.  c.  xi.  §  9. ;  1.  xii.  ff.  de  oaptiv.  et  postlim.  pr.  1.  xvi. 
eod.  tit. ;  1.  xix.  eod.  tit.  ;  1.  xxiv.  eod.  tit. ;  1.  xxvi.  eod.  tit.  ;  1.  xxviii.  eod.  tit. ; 
sed  vid.  Bynkershoek,  Op.  t.  i.  p.  76.  ad  1.  xxviii.  ff.  de  capt.  et  postlim.  :  adde 
Bynkersli.  Op.  t.  i.  p.  37.  b.  347.  b.  t.  ii.  p.  220.  a.  222.  a.  Vatel,  vol.  li.  c.  xiv. 
Pufendorf,  D.  des  G.  1.  iv.  c.  vi.  §  14  .;  and  see  the  celebrated  fragment  of  Try- 
plioninus,  1.  xii.  ff.  de  capt.  et  po-stlim. ;  and  the  etymology  of  postliminium,  Cicero. 
Topic,  cap.  viii.  and  §  5.  Inst.  quib.  mod.  jus  patr.  potest. 

^  Blackst.  Com.  introd.  p.  108.  7  Rep.  17.  Calvin's  case.  Clarke,  Colonial  Law, 
p.  4.  Hall  V.  Campbell,  Cowp.  210.  Show.  Pari.  Cas.  31.  Burge,  Com.  v.  i.  p. 
xxxi.  xxxii.  prelim,  tr. 

^  See  Blackst.  Com.  b.  i.  c.  iii.  p.  199.,  as  to  the  Norman  Conquest  of  England. 
It  is  very  interesting  to  find  in  the  laws  of  Menu,  one  of  the  most  ancient  Hindu 
books,  these  words  :  "  Let  him  (the  king)  establish  the  laws  of  the  conquered  nation, 
as  declaimed  in  their  books."  —  Sir  W.  Jones,  List,  of  Hindu  Law.,  art.  203. 

^  In  Demerai-a  and  Berbice  the  laws  and  customs  of  those  colonies,  and  the  public 
exercise  of  religion,  are  secured  by  the  articles  of  capitulation  on  their  surrender 
to  England.  In  Canada,  the  former  law  and  usages  of  the  province  were  secured, 
until  altered  by  parliament,  by  stat.  14  Geo.  III.  c.  83.  §  8.,  superseded  by  3  & 
4  Vict.  c.  35.     Burge,  Com.  v.  i.  p.  xv.  prelim,  treat. 
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numerous  instances,  beginning  from  the  time  of  the  alteration  of  the 
laws  of  Ireland  and  Wales,  after  their  conquest  by  Henry  II.  and 
Edward  I.' 

In  the  exercise  of  this  legislative  power,  the  queen  is  not  bound 
to  conform  herself  to  the  laws  of  England,  but  may  impose  whatever 
laws  she  pleases.  But  still,  as  Lord  Mansfield  lays  it  down,  this 
legislation  by  the  crown  is  subordinate,  that  is,  subordinate  to  the 
authority  of  the  queen  in  parliament.  She  cannot  make  any  change 
contrary  to  fundamental  principles ;  she  cannot  exempt  an  inhabitant 
of  that  country  from  the  laws  by  Avhich  all  subjects  of  the  crown  are 
bound;  as,  for  instance,  she  cannot  exempt  him  from  the  laws  of 
trade,  nor  from  tlie  power  of  parliament,  nor  grant  him  privileges 
exclusive  of  her  other  subjects ;  and  so  in  many  other  instances  that 
might  be  given.^ 

Thus,  it  is  apprehended  that  the  crown  could  not  introduce 
torture,  nor  any  other  law  to  which  the  laws  of  England  are  utterly 
repugnant.^ 

Where  the  change  introduced  by  the  crown  is  partial,  it  is  said 
that,  except  so  far  as  a  new  law  has  been  enacted,  the  former  customs 
or  laws  continue  in  force.^ 

It  has  been  already  observed,  that  these  colonics  are  not  exempt, 
any  more  than  the  other  portions  of  the  empire,  from  the  supreme 
power  of  parliament ;  but  they  are,  however,  not  bound  by  any  act 
of  parliament  in  which  they  are  not  particularly  named. ^ 

The  power  of  the  crown  over  conquered  and  ceded  possessions  ex- 
tends to  altering  their  political  constitution,  or  form  of  government, 
in  such  manner  as  may  seem  best  to  her  majesty.  Thus,  the  crown 
may  grant  to  them  a  constitution  analogous  to  that  of  England,  Avith 
a  legislative  assembly  resembling  the  imperial  parliament,  having 
power  to  make  laws  and  raise  a  revenue  for  their  interior  govern- 
ment.^ But  Avhen  once  the  power  of  making  laws,  or  raising  a  re- 
venue, is  granted  to  a  colonial  assembly,  the  grant  is  irrevocable,  ex- 


'  Hall  V.  Caini)bell,  Cowp.  210.  And  see  D'Aguesseau,  Q^uvres,  torn.  v.  p.  380, 
&c.     Memoire  sur  le  Droit  de  Joyeux  Avonement. 

'^  Hall  V.  Campbell,  Cowp.  209. 

^  Lord  Coke  has  said,  that  laws  against  Christianity  and  the  decalogue  are,  ipso 
facto,  abrogate  by  conquest  (Calvin's  case,  7  Rep.  34.)  ;  but  this  Lord  Mansfield, 
in  Hull  V.  Campbell,  denies.  Lord  Chief  Justice  de  Grey,  in  Fabrigas  v.  Mostyn, 
Campb.  161.,  said,  that  the  law  of  torture  would  fall  by  the  country  in  which  it 
prevails  coming  into  the  possession  of  Great  Britain.  But  see  Picton's  case,  30 
St.  Trials,  2'ir>,  &e.  1804. 

*  Bl.ii.kard  V.  Caldy,  4  Mod.  222.  •''  BlacTcst.  Com.  introd.  p.  108. 

''  Clark  on  Colonial  Law,  j).  7. 
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cept  by  the  omnipotence  of  parliament,  and  excludes  the  legislative 
power  of  the  crown,  except  so  far  as  it  is  reserved  in  the  proclamation 
or  charter  whereby  the  colonial  constitution  is  established.  • 

We  come  now  to  possessions  acquired  by  occupancy.  Occupancy, 
or  the  taking  possession  of  that  which  previously  belonged  to  no  one,  is, 
as  Grotius  says,  tlie  only  natural  and  original  mode  of  acquisition, 
that  is  to  say,  the  only  mode  of  acquiring  by  the  natural  law,  with- 
out deriving  a  title  from  any  other  person. 

There  ai'e  two  things  that  can  be  acquired  by  occupancy, — -juris- 
diction and  the  right  of  pro-perty ;  the  former  of  wlilch  is  properly  exer- 
cised over  persons,  and  the  latter  over  things,  though  from  the  right 
of  property  over  land,  jurisdiction  over  persons  may  arise.^ 

"  There  are,"  in  the  words  of  Grotius,  "two  modes  of  taking  posses- 
sion of  a  country,  namely,  —  as  a  whole,  and  in  parts.  The  former 
is  usually  effected  by  the  body  of  a  nation,  or  the  sovereign  by  whom 
it  is  ruled,  and  the  latter  by  the  individuals  of  which  the  nation  is 
composed ;  but  it  is  more  usual  to  assign  to  each  his  share,  than  to 
leave  every  part  for  acquisition  by  occupancy.  If,  in  a  country 
occupied  as  a  whole,  any  part  remains  that  has  not  been  assigned  to 
any  one  in  particular,  it  must  not,  on  that  account,  be  considered 
as  vacant,  for  it  belongs  to  whoever  first  took  possession  of  the 
country  —  I  mean,  to  the  people  or  king.  Such  is  ordinarily  the 
right  of  property  in  rivers,  lakes,  forests,  and  waste  mountains."^ 

The  law  of  England  Is  conformable  to  these  principles.  When 
British  subjects  take  possession  of  a  desert  country  by  public  au- 
thority (and  they  cannot,  consistently  with  their  allegiance,  take 
possession  of  a  territory  by  an  Independent  act  of  jurisdiction),  the 
whole  country  becomes  vested  in  the  crown,  and  the  crown  will  as- 
sign to  particular  persons  portions  of  the  land,  reserving,  as  crown- 
land,  all  that  which  is  not  so  granted  out,  and  reserving  also  a  jurisdic- 
tion over  the  whole  territory."* 

But  subjects  of  the  British  crown,  so  forming  a  colony  or  planta- 
tion, are  entitled  to  divers  privileges  over  the  natives  of  colonies  ac- 
quired by  conquest  and  cession.   "  It  hath  been  held  ^,"  says  Blackstone, 

'  Hall  V.  Campbell,  Cowp.  1774. 

2  Grotius,  D.  de  la  G.  et  de  la  P.  1.  ii.  c.  iii.  §  4.  Pufendorf,  D.  des  G.  1.  iv. 
c.  vi.  §  14. 

3  Grotius,  D.  de  la  G.  et  de  la  P.  1.  ii.  c.  ii.  §  4. ;  1.  ii.  c.  iii.  §  19. 

"^  The  act  53  Geo.  III.  c.  105.  §  95.,  is  declaratory,  and  refers  to  the  sovereignty 
of  the  crown  over  the  possessions  acquired  by  the  East  India  Company  as  un- 
doubted. 

■''  Salkeld,  411.,  666. 
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"  that,  if  an  uninhabited  country  be  discovered  and  planted  by 
Kniilisii  subjects,  all  the  English  laws  then  in  being,  which  are  the 
birthright  of  every  subject',  are  immediately  there  in  force.  But  this 
must  be  understood  with  very  many  and  very  great  restrictions.  Such 
colonists  carry  Avith  them  only  so  much  of  the  English  law  as  is  ap- 
j)licable  to  their  own  situation  and  the  condition  of  an  infant  colony  — 
such,  for  instance,  as  the  general  rules  of  inheritance,  and  of  protec- 
tion from  personal  injuries.  The  artificial  refinements  and  distinc- 
tions incident  to  the  property  of  a  great  and  commercial  people,  the 
laws  of  police  and  revenue  ( such,  especially,  as  are  enforced  by 
penalties),  the  mode  of  maintenance  for  the  established  clergy,  the 
jurisdiction  of  spiritual  courts,  and  a  multitude  of  other  provisions, 
are  neither  necessary  nor  convenient  for  them,  and  tlierefore  are  not 
in  force.  "What  shall  be  admitted,  and  Avhat  rejected,  at  what  times, 
and  under  what  restrictions,  must,  in  case  of  dispute,  be  decided, 
in  the  first  instance,  by  their  own  provincial  judicature,  subject  to  the 
revision  and  control  of  the  king  in  council ;  the  whole  of  their  consti- 
tution being  also  liable  to  be  new-modelled  and  reformed  by  the 
general  superintending  power  of  the  legislature  in  the  mother- 
country." - 

It  is  to  be  observed  here,  that  the  colonists  carry  with  them  a  right 
to  be  governed  by  the  laws  in  being  at  the  time  of  their  forming 
their  settlement.  Laws  subsequently  enacted  in  parliament  will  not 
bind  them  unless  they  are  specially  mentioned  therein. 

In  a  colony  of  this  nature,  as  well  as  in  all  others,  the  crown  is  in- 
vested, by  its  general  prerogative,  with  the  right  of  appointing 
governors  and  other  oflftcers  for  the  execution  of  the  law,  of  erecting 
courts  of  justice,  and  of  summoning  representative  assemblies  among 
the  inhabitants,  for  the  purpose  of  taxation  and  interior  legislation.'^ 

But  in  such  colonies  the  crown  alone  cannot  legislate.* 

'  2  P.  Wms.  75. :  and  see  Burge,  Com.  v.  i.  p.  xxxi.  xxxii.  ju'elim.  tr. 

"  Blackst.  Com.  introd.  p.  107.  Campbell  v.  Hall,  Howell,  St.  Tri.  v.  xx. 
p.  289.  Sir  W.  Grant,  in  Attorney-Gen.  v.  Stuart,  applies  the  same  exception 
even  to  the  case  of  conquered  or  ceded  territories,  into  which  the  English  law  of 
property  has  been  generally  introduced;  2  Mer.  161.  And  see  Mayor  of  Lyons 
r.  East  Ind.  Comp.,  1  Moore  P.  C.  Rep.  176. 

^  Clark,  Colon.  Law,  p.  10. 

*  Hut  in  the  case  of  the  new  settlements  on  the  coast  of  Africa,  and  in  the 
Falkland  Islands,  the  stat.  6  Vict.  c.  13.  has  made  an  exception  to  this  rule. 
That  statute  empowers  her  majesty  to  make  and  establish,  by  order  in  council, 
Buch  laws,  institutions,  ordinances,  courts,  and  ollicers,  as  may  be  necessary  for  the 
good  government  of  the  settlements,  and  to  delegate  her  powers  and  authorities  to 
resident  officers.  The  act  re(iuircs  all  such  orders  in  council  to  belaid  before 
parliament. 
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All  the  colonies  and  plantations,  and  indeed  every  part  of  the  em- 
pire, are  equally  subject,  whatever  may  be  the  form  of  the  provincial 
government,  to  the  supreme  legislative  authority  of  the  imperial 
parliament.^ 

There  is,  however,  an  important  limitation  of  this  general  authority 
of  parliament. 

The  exercise  of  a  power  of  imposing  internal  taxation  upon  the 
British  colonies  in  North  America  led  to  the  loss  of  those  important 
provinces  which  now  form  the  republic  of  the  United  States.  It  was 
argued  by  the  colonists,  with  great  force,  that  in  the  British  constitu- 
tion internal  taxation  is,  and  always  has  been,  coextensive  with  repre- 
sentation ;  and  that  it  was  contrary  to  the  principles  of  the  constitu- 
tion, for  any  country,  enjoying  the  privileges  of  the  common  law,  to 
be  taxed  by  a  body  in  which  it  was  not  represented.-  The  authority 
of  the  imperial  parliament  in  this  respect  was,  however,  asserted  by 
statute  6  Geo.  III.  c.  12. ;  but  it  was  formally  renounced,  before  the 
conclusion  of  the  war,  by  the  celebrated  Declaratory  Act,  18  Geo.  III. 
c.  12.  It  recites,  that  "taxation  by  the  parliament  of  Great  Bi-itain, 
for  the  purpose  of  raising  a  revenue  in  his  majesty's  colonies,  provinces, 

'  Campbell  v.  Hall,  Cowp.  204.  Blackst.  Com.  introd.  p.  103,  107.  Clark, 
Colon.  Law,  p.  10,  11.  and  note.  And  see  3  &  4  Vict.  c.  25.  —  An  Act  to  re-unite 
the  Provinces  of  Upper  and  Lower  Canada,  and  for  the  Government  of  Canada  ; 
and  Stat.  7  &  8  Will.  LIL  c.  22.  and  3  &  4  Will.  IV.  c.  59.  s.  56. 

^  Dr.  Franklin,  in  his  examination  before  the  House  of  Commons,  stated  "  that 
the  authority  of  pai-liament  was  allowed  to  be  valid  in  all  laws  except  such  as 
should  lay  internal  taxes.  It  never  was  disputed  in  laying  duties  to  regulate  com- 
merce. I  never  heard  any  objection  to  the  right  of  laying  duties  to  regulate 
commerce  ;  but  a  right  to  lay  internal  taxes  was  never  supposed  to  be  in  parlia- 
ment, as  we  are  not  represented  there  ....  I  think  the  difference  between  the 
two  modes  of  taxing  very  great.  An  external  tax  is  a  duty  laid  on  commodities 
imported  ;  that  duty  is  added  to  the  first  cost  and  other  charges  on  the  commodity, 
and,  when  it  is  offered  for  sale,  makes  a  part  of  the  price,  &c.  But  an  internal 
tax  is  forced  from  the  people  without  their  consent,  if  not  laid  by  their  own  repre- 
sentatives," &c.  He  said,  in  answer  to  a  question,  that  the  payments  to  the  post- 
office  were  not  a  tax  as  well  as  a  regidation.  "  The  money  paid  for  the  postage  of 
a  letter  is  not  of  the  nature  of  a  tax.  It  is  merely  a  quantum  meruit  for  service 
done.  No  person  is  compellable  to  pay  the  money,  if  he  does  not  choose  to  receive 
the  service.  A  man  still,  as  before  the  act,  sends  his  letter  by  a  servant,  or  a 
special  messenger,  or  a  friend,  if  he  thinks  it  safer  and  cheaper."  In  answer  to 
another  question,  he  said  that  there  was  a  great  difference  as  to  the  matter  in 
dispute,  between  an  excise  and  a  duty  on  importation.  "  The  sea  is  yours ;  you 
maintain  by  your  fleets  the  safety  of  navigation  on  it,  and  keep  it  clear  from 
pirates.  You  may,  therefore,  have  a  natural  and  equitable  right  to  some  toll  or 
duty  on  merchandise  carried  through  part  of  your  dominions,  towards  defraying 
the  expense  you  are  at  in  ships  to  maintain  the  safety  of  that  carriage."  There  is 
some  inaccuracy,  at  least  of  expression,  in  the  latter  argument.  The  reader  will 
find  the  princii:)le  of  the  correct  part  of  Dr.  Franklin's  argument  on  the  last  point 
in  Grotius,  lib.  ii.  c.  iii.  §  14.  ;  and  Vinnius  ad  Inst.  lib.  ii.  tit.  i.  §  1. 

E 
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and  plantations  in  North  America,  has  been  found,  by  experience,  to 
produce  great  uneasiness  and  disorders  among  his  majesty's  faithful 
subjects,  who  may,  nevertheless,  be  disposed  to  acknowledge  the 
justice  of  contributing  to  the  common  defence  of  the  empire,  provided 
such  contribution  should  be  raised  under  the  authority  of  the  general 
court  or  general  assembly  of  each  respective  colony,  province,  or  plan- 
tation. And  whereas,  in  order  as  well  to  remove  the  said  uneasiness, 
and  to  quiet  the  minds  of  his  majesty's  subjects  who  may  be  disposed 
to  return  to  their  allegiance,  as  to  restore  the  peace  and  welfare  of 
all  his  majesty's  dominions,  it  is  expedient  to  declare,  that  the  king 
and  parliament  of  Great  Britain  will  not  impose  any  duty,  tax,  or 
assessment,  for  the  purpose  of  raising  a  revenue,  in  any  of  the  colonies, 
provinces,  and  j^lantations."  The  act  then  proceeds  to  declare,  "that 
from  and  after  the  passing  of  this  act,  the  king  and  parliament  of  Great 
Britain  will  not  impose  any  duty,  tax,  or  assessment  whatever,  payable 
in  any  of  his  majesty's  colonies,  provinces,  or  plantations  in  North 
America  or  the  West  Indies,  except  only  such  duties  as  it  may  be 
expedient  to  impose  for  the  regulation  of  commerce ;  the  net  produce 
of  such  duties  to  be  always  paid  and  applied  to  and  for  the  use  of  the 
colony,  province,  or  plantation,  in  which  the  same  shall  be  respectively 
levied,  in  such  manner  as  other  duties,  collected  by  the  authority  of 
the  respective  general  courts  or  general  assemblies  of  such  colonies, 
provinces,  or  plantations,  are  ordinarily  paid  and  applied." 

But  in  the  debate  in  the  House  of  Lords  on  the  Colonial  Slavery 
Bill,  Aug.  12.  1833,  in  which  the  extent  of  the  power  of  the  mothei*- 
country  to  legislate  for  the  colonies  was  much  discussed,  Lord  Chan- 
cellor Brougham  remarked,  that  the  Declaratory  Act  contains  '•'  no 
abandonment  of  right,"  and  "  no  declaration  that  the  right  is  relin- 
quished;" but  a  mere  declaration  that  parliament  will  not  any  longer 
tax  the  colonies.  His  lordship  added,  that  "  even  in  the  speeches  and 
writings  of  jNIr.  Burke  himself  there  is  no  single  phrase  —  there  is  no 
single  sentence  —  disputing  the  right  of  parliament :  he  confines  his 
doctrine  entirely  to  the  expediency  of  exercising  the  right  of  the 
mother  country  as  far  as  regarded  the  taxation  of  the  colonies."  It 
must  also  be  remembered,  that  the  Declaratory  Act  applies  only  to 
those  colonies  which  have  representative  assemblies.  ' 

Acts  of  the  imperial  parliament,  which  are  of  universal  policy,  and 
intended  to  affect  all  our  transmarine  possessions,  at  whatever  period 
they  shall  be  acquired,  such  as  the  navigation -acts,  or  acts  for  abolish- 
ing the  slave-trade  and  slavery,  are  binding  on  every  species  of  colony, 
plantation,  or  province,  whether  they  were  enacted  previously  or 
Hubsefpicntly  to  the  ac(piisition  of  those  colonics,  and  whether  those 
colonies  an;  named  in  the  acts  or  not. 

'   Hansard,  I'ail.  Ddi.  v.  '20.,  :h(l  ?cr.,  col.  521,  522. 


THE   COLONIES.  51 

The  reason  of  this  is,  that  such  must  manifestly  be  the  intention  of 
the  legislature. 

We  must  now  proceed  to  take  a  brief  and  general  view  of  the 
internal  constitution  of  the  colonies,  and  other  foreign  possessions  of 
the  crown. 

With  respect  to  their  interior  polity,  our  colonies  are  divided  by 
Blackstone  into  three  classes :  — "  1 .  Provincial  establishments,  the 
constitutions  of  which  depend  on  the  respective  commissions  issued 
by  the  crown  to  the  governors,  and  the  instructions  which  usually 
accompany  those  commissions ;  under  the  authority  of  which,  pro- 
vincial assemblies  are  constituted,  Avith  the  power  of  making  local 
ordinances,  not  repugnant  to  the  law  of  England.  But  they  cannot 
exceed  that  limit.  Thus,  stat.  6  Vict.  c.  22.  was  passed  to  remove 
doubts  as  to  the  validity  of  laws  made  by  colonial  legislatures  ad- 
mitting the  evidence  of  barbarous  persons  who  could  not  be  sworn. 
And  it  is  declared  by  stat.  7  &  8  Will.  III.  c.  22.  (re-enacted  by  3  &  4 
Will.  IV.  c.  59.  s.  56.)  that  all  bye-laws,  usages,  and  customs,  Avhich  shall 
be  in  practice  in  any  of  the  plantations,  repugnant  to  any  law  made 
or  to  be  made  in  this  kingdom,  shall  be  utterly  void  and  of  no  effect. 
2.  Proprietary  governments,  granted  out  by  the  crown  to  individuals,  in 
the  nature  of  feudatory  principalities,  with  all  the  inferior  regalities, 
and  subordinate  powers  of  legislation,  which  formerly  belonged  to  the 
owners  of  counties  palatine :  yet  still  with  these  express  conditions, 
that  the  ends  for  which  the  grant  was  made  be  substantially  pursued, 
and  that  nothing  may  be  attempted  which  may  derogate  from  the 
sovereignty  of  the  mother-country.  3.  Charter-governments,  in  the 
nature  of  civil  corporations,  with  the  power  of  making  bye-laws  for 
their  own  internal  regulation,  not  contrary  to  the  law  of  England ; 
and  with  such  rights  and  authorities  as  are  specially  given  them  in 
their  several  charters  of  incorporation.  The  form  of  government  in 
most  of  them  is  borrowed  from  England.  They  have  a  governor, 
named  by  the  king  (or,  in  some  proprietary  colonies,  by  the  proprietor), 
who  is  his  representative  or  deputy.  They  have  courts  of  justice  of 
their  own,  from  whose  decisions  an  appeal  lies  to  the  king  in 
council  in  England.  Their  general  assemblies,  which  are  their  house 
of  commons,  together  with  their  council  of  state,  being  their  upper 
house,  with  the  concurrence  of  the  king,  or  his  representative  the 
governor,  make  laws  suited  to  their  own  emergencies.  "  But  it  is 
particularly  declared,  by  stat.  7  &  8  Will.  III.  c.  22.  §  9.,  that  all 
laws,  bye-laws,  usages,  and  customs,  which  shall  be  in  practice  in  any 
of  the  plantations,  repugnant  to  any  law  made  or  to  be  made  in  this 
kingdom  relative  to  the  said  plantation,  shall  be  utterly  void,  and  of 
none  effect."  ^ 

'  Blackst.  Com.  introd.  p.  108.     Clark  (Colon.  Law,  p.  18.)  gives  tbe  following 
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4.  There  :iiv  nl?o  colonies  -whose  constitution  is  defined  b}'  acts  of 
llir  liniHrial  Legislature.  Thus  that  of  the  province  of  Canada, 
with  its  ])rovincial  parliament,  is  set  forth  in  stat.  3  &  4  Vict. 
c.  35.  And  provision  is  made  by  stat.  5  &  6  Vict.  c.  76.  for  the 
goverinnent  of  New  South  Wales  and  Van  Diemen's  Land,  which 
liad  been  previously  formed  and  maintained  by  virtue  of  six  succes- 
sive temporary  acts.  That  statute  (sec.  51,  52.)  empowers  the  crown 
to  divide  by  letters  patent  under  the  great  seal,  the  territory  of  New 
South  "Wales  into  new  colonics,  and  to  constitute  a  legislative  council 
or  legislative  councils  for  their  government,  with  power  to  make  ordi- 
nances not  repugnant  to  the  instructions  of  the  queen  in  council  and 
to  the  law  of  England. 

There  is  at  j^resent  no  proprietary  government  in  existence ;  and 
almost  all  the  colonies  are  of  the  class  denominated  by  Blackstone 
provincial  esta/jlishmcmts,  with  the  exception  of  Sierra  Leone,  which 
is  said  to  be  a  charter-government,  and  partakes  more  of  the  nature 
of  a  colony  acquired  by  occupancy  than  of  any  other.  Three  other 
colonics,  viz.,  Newfoundland,  New  South  Wales,  and  Van  Diemen's 
Land,  were  acquired  by  discovery,  or  simple  occupation,  and  were 
consequently  never  subject  to  the  legislation  of  the  crown.  They 
have  lately  received  constitutions,  with  pi'ovlncial  representative 
assemblies.  To  these  we  must  add  South  Australia.  There  are 
other  colonies  and  territories  which  were  originally  acquired  by  con- 
quest and  cession,  and  remain  without  similar  franchises ;  they  are 
therefore  still  sul)ject  to  the  legislation  of  the  crown.  These  are,  St. 
Lucia,  Trinidad,  the  newly  constituted  colony  of  British  Guiana,  the 
Cape  of  Good  Hope,  Mauritius,  Ceylon,  and  the  European  establish- 
ments of  Gibraltar,  Malta,  and  Heligoland. 

The  remaining  colonies  were  acquired  by  conquest  or  cession ;  but 
they  hiive  received  constitutions  from  the  crown,  with  the  power  of 

list  of  the  colonies,  exclusive  of  those  under  the  government  of  the  East  India 
Compan}'.  In  West  Indies  and  South  America:  1.  Antigua,  including  Barbuda; 
2.  IJarI)a(loes ;  3.  British  Guiana,  including  Demcrara,  Essequibo,  and  Berbice ; 
4.  Dominica;  5.  Grenada;  G.Jamaica;  7.  Monserrat ;  8.  Nevis  ;  9.  St.  Chris- 
topher's, including  Aiiguilla  ;  10.  St.  Lucia;  11.  St.  Vincent ;  12.  Tobago;  13. 
Trinidad;  14.  Virgin  Islands.  In  North  America,  continental  and  insular:  1. 
Bahama  Islands;  2.  The  Bermuda,  or  Somers'  Island;  3.  Canada  Lower;  4.  Ca- 
nada Upper;  5.  Prince  Edward's  Island;  6.  New  Brunswick;  7.  Newfi)uiuUand^ 
with  part  of  Labrador;  8.  Nova  Scotia,  including  Cape  Breton.  In  Africa :  1. 
Cape  of  (iood  Hope ;  2.  Sierra  Leone,  with  the  settlements  on  the  Gold  Coast.  In 
the  Indian  Seius  :  1.  Ceylon  ;  2.  INIauritius,  with  Seychelles.  3.  Hong  Kong,  as  to 
wiiich  see  Staf.  (>  &  7  Vict.  c.  80.,  and  6  &  7  Vict.  c.  84.  In  the  South  Seas:  1. 
New  Soutli  Wales,  with  Norfolk  Island;  2.  Van  Diemen's  Land;  3.  Western 
Australia.  The  foUowing  po.ssessions  are  not  strictly  colonics.  In  Europe:  1. 
Gil)raltar;  2.  Heligoland;  3.  IMalta.  By  the  .act  3  cSc  4  W.  IV.  c.  85.  the  island 
of  St.  Helena  was  transferred  from  the  East  India  Company  to  the  crown. 
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making  laws  for  themselves  in  legislative  assemblies,  and  are  there- 
fore no  longer  subject  to  the  legislation  of  the  queen  in  council.' 

Their  constitutions  are  moulded,  so  far  as  conveniently  may  be,  on 
that  of  England.  A  commission,  in  the  form  of  letters  patent,  is 
issued  under  the  great  seal,  appointing  a  governor,  as  the  representa- 
tive and  deputy  of  the  crown,  and  investing  him  with  supreme 
executive  authority;  but  assigning  certain  persons,  usually  of  the 
best  estate  and  quality  in  the  province,  to  advise  him  as  a  council  of 
state.  He  is  directed  by  the  commission,  and  by  instructions  signed 
by  the  sovereign  in  council,  to  summon,  from  time  to  time,  a  repre- 
sentative assembly  among  the  inhabitants ;  who,  with  the  concurrence 
of  the  governor  and  council,  arc  empowered  to  enact  laws  for  the 
colony,  Avhich  they  are  generally  directed  to  frame,  as  nearly  as  may 
be,  agreeably  to  those  of  England. 

In  some  colonies,  as  for  instance  in  Canada,  an  executive  council 
is  erected  which  is  perfectly  distinct  from  the  legislative  council ;  the 
former  being  the  advisers  of  the  governor  in  the  discharge  of  his  exe 
cutive  functions,  and  the  latter  holding  the  place  of  the  house  of  lords, 
as  the  upper  house  of  the  legislature.^  And  it  is  necessary  here  to 
observe,  that  the  two  provinces  of  Upper  and  Lower  Canada  have 
been  reunited  into  one  province  by  proclamation  of  the  Governor 
General,  authorised  by  the  queen  in  council  by  virtue  of  the  stat. 
3  &  4  Vict.  c.  35. ;  and  that  the  present  constitution  of  Canada 
is  contained  in  that  statute.  Where  there  are  not  two  distinct  bodies 
of  councillors,  the  council  performs  the  duties  of  the  privy  council, 
and  those  of  the  house  of  lords,  or  upper  house  of  the  legislature. 
Their  legislative  powers  they  dn  most  colonies  exercise  sitting  as  an 
upper  house,  distinct  from  the  governor ;  who  is,  however,  not  bound 
to  abide  by  their  advice  given  as  a  council  of  state,  and  may  refuse 
his  assent  to  the  ordinances  which  they  have  passed  in  their  legisla- 
tive capacity."^ 

The  governor  is  appointed  by  the  crown  during  pleasure.  Any 
individual  aggrieved  may  petition  the  queen  in  council  for  his  removal ; 
and  he  is  amenable  to  parliament,  to  the  court  of  Queen's  Bench,  and 
to  special  commissioners  assigned  by  the  crown.'* 

But  he  may  suspend  the  members  of  assembly  until  her  majesty's 
pleasure  be  known.  Her  majesty  may  remove  any  councillor  from  office. 

The  house  of  assembly  is  formed  on  the  model  of  the  house  of 
commons.  The  freeholders  are  assembled  by  virtue  of  the  queen's 
writ ;  their  votes  are  received  by  an  officer  of  the  crown ;  and  in 
some  colonies   the  representatives  must   be   possessed   of  a   landed 

'  Clark,  Colon.  L.  p.;27.  ^  Ibid.  p.  399.  ^  ib;j,  p_  37, 

+  Ibid.  p.  35.  Stat.  1 1  &  12  Will.  III.  c.  12.  and  24. ;  42  Geo.  III.  c.  85. ;  8  East,  31. 
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qualification.  The  members  are  assembled  by  royal  proclamation, 
and  a  speaker  having  been  chosen  and  approved  by  the  queen's 
representative,  they  perform  all  the  functions  belonging  to  the  house 
of  commons  in  England.  And  thus  it  was  held  in  the  case  of 
Beaumont  v.  Barrett,  tliat  they  have,  incidentally  to  those  functions, 
the  ])0\vcr  of  removing  and  punishing  both  direct  impediments  and 
indirect  obstructions  to  their  proceedings  in  a  summary  way. '  But 
they  possess  at  common  law  only  such  powers  over  contempts  as  are 
necessary  for  the  proper  exercise  of  the  functions  which  they  are  in- 
tended to  execute,  on  the  principle  that  "  quando  lex  aliquid  concedit, 
concedere  videtur  et  illud  sine  quo  res  ipsa  esse  non  potest."  The 
constitution  and  practice  of  the  colonies  and  the  prerogative  of  the 
crown  as  to  this  matter,  however,  differ  so  much  that  there  is  very 
little  analogy  between  them.  ^ 

The  ordinances  framed  by  the  legislative  assembly,  Avith  the  assent 
of  the  governor,  are  called  acts  of  assembly,  and  constitute  the 
statute-law  of  the  colony.  They  have  force  of  law  in  the  province 
without  the  assent  of  the  sovereign  herself,  unless  (as  is  sometimes 
the  case)  they  are  passed  with  a  clause  suspending  their  effect 
until  her  majesty's  pleasure  has  been  taken  thereon. 

But  acts  of  assembly  may  be  disallowed  by  her  majesty  in  council 
(unless  she  has  confirmed  them  by  order  in  council)  at  any  time, 
however  remote ;  though  this  prerogative  is  in  practice  never  exercised 
after  an  act  has  been  examined  by  the  lords  of  the  committee  of  trade, 
and  their  lordships  have  reported  that  it  should  be  left  to  its  operation.  - 

The  courts  of  justice  in  these  colonics  are  for  the  most  'pavt 
analogous  to  those  in  England. 

The  most  important  point  of  dissimilarity  between  these  provincial 
constitutions  and  that  of  the  mother-country  is,  that  the  advisers  of 
the  crown  in  the  colonics  are  not  dependent  for  their  tenure  of  ofiice 
upon  the  votes  of  the  representative  assembly.  In  England,  a 
ministry  defeated  in  parliament  on  a  vital  question  of  policy  must 
retire  from  oflfice,  and  are  succeeded  by  that  party  who  are  supported 
])y  the  majority,  especially  in  the  house  of  conunons.  But  in  the 
colonics,  the  council,  Avho  are  the  advisers  of  the  representative  of 
the  crown,  are  appointed  and  hold  office  quite  independently  of  the 
votes  of  the  assembly.  This  was  a  point  much  dwelt  upon  by  the 
late  Earl  of  Durham  in  his  report  on  the  Canadian  aftairs.  His 
lordship  urged,  not  without  a  show  of  reason,  that  the  government 

'  Hcaumont  r.  Barrett,  1  Moore,  P.  C.  Cases,  77,  78  :  (Jmnaiai).  l^urdett  v. 
Al)lH)f,  14  East,  1.17. 

■  Kiellcy  r.  Carsiin  and  otliors,  4  Moore,  P.  C.  Cases,  90.  (Neirfoundland.)  And 
sec  L.  a.  §  L.  IT.  Dc  oHic.  ejus  <iii  niand.  est  Jurisd.  L.  2.  iV.  De  Jurisdie. 

■'  Clark,  Colon.  L.  p.  41—44. 
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never  could  be  conducted  with  ease  and  harmony,  excepting  by  the 
advice  of  persons  having  the  confidence  of  the  house  of  assembly. 
"  If,"  said  his  lordship,  "  colonial  legislatures  have  frequently  stopped 
the  supplies,  if  they  have  harassed  public  servants  by  unjust  or  harsh 
impeachments,  it  was  because  the  removal  of  an  unpopular  ad- 
ministration could  not  be  effected  in  the  colonies  by  those  milder 
indications  of  a  want  of  confidence,  which  have  always  sufficed  to 
attain  the  end  in  the  mother-country."  ^  He  urged  that  the  governor 
should  be  instructed  to  secure  the  co-operation  of  the  assembly  in  his 
policy,  by  entrusting  it  to  such  men  as  could  command  a  majority ; 
that  it  should  be  made  necessary  for  the  official  acts  of  the  governor 
to  be  countersigned  by  some  public  functionary ;  and  that  changes  of 
administration  ought  to  take  place  in  the  colonies  on  the  same 
principles  on  which  they  occur  at  home.  v 

These  arguments,  however  specious,  are  by  no  means  either  un- 
answerable or  sound.  If  the  governor  were  at  liberty,  like  the 
crown,  to  choose  advisers  and  adopt  measures  w^ithout  reference  to 
any  superior  authority,  they  would  indeed  have  some  force.  But 
the  governor  of  a  colony  must  not  only  consider  what  measures  will 
obtain  the  sanction  of  the  colonial  legislature,  but  he  must  obey  the 
instructions  which  he  receives  from  her  majesty's  government,  who 
are  responsible  to  the  imperial  parliament,  and  who  cannot  remain  in 
office  longer  than  they  enjoy  the  confidence  of  parliament. 

He  cannot  act  on  the  advice  of  her  majesty's  provincial  council, 
excepting  in  obedience  to  the  commands  of  his  superiors,  to  whom  he 
is  responsible.  If  this  were  not  the  case,  there  would  be  no  unity  in 
the  government  and  policy  of  the  empire.  The  governors  of  colonies 
would  no  longer  be  servants  of  the  crown  for  any  practical  puq^ose ; 
because,  as  they  could  do  nothing  without  the  advice  of  their  council, 
and  as  they  would  be  unable  to  appoint  advisers,  excepting  according 
to  tjie  votes  of  the  assembly,  they  must  necessarily  be  irresponsible. 
It  will  be  answered,  that  their  council  would  be  responsible,  as  the 
queen's  ministers  are  at  home.  But  to  whom  would  they  be  re- 
sponsible? Not  to  the  imperial  parliament,  but  to  the  provincial 
legislature.  It  must  follow  that,  practically,  the  colonies  Avould  be 
absolutely  independent.  It  is  true,  the  crown  would  still  have 
power  to  disallow  the  acts  of  the  assembly ;  but  what  would  be 
the  result  of  the  exercise  of  that  power?  If  the  majority  of  the 
assembly  were  strongly  in  favour  of  the  disallowed  act,  the  council 
placed  and  maintained  in  office  by  the  support  of  that  majority  would 
necessarily  resign ;  the  opposition  could  not  take  office,  not  having 
the  confidence  of  the   assembly ;    the   governor   could   do   nothing 

'  Earl  of  Durham's  Report,  1839,  p.  100,  101. 
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witliniit  the  countersign  of  one  of  his  advisers;  the  whole  government 
of  the  colony  would  tiius  be  quite  at  a  stand.  Yet  it  might  be 
al)S(>lutcly  necessary  for  the  crown,  under  the  advice  of  its  responsible 
ministers,  possessing  the  confidence  of  parliament,  to  resist  the  act  of 
assembly.  The  act  might  be  such  as  must  prove  fatal  to  the 
connexion  of  the  colony  with  the  mother-country,  or  absolutely  at 
variance  with  the  genei'al  jiolicy  of  the  empire. 

It  is  evident  that  the  colonies  would,  under  the  proposed  system, 
be,  in  fact,  perfectly  independent  of  the  mother-country.  They 
would  each  pursue  a  perfectly  distinct  line  of  policy ;  and  opj^ortu- 
nities  could  not  fail  to  present  themselves  to  throw  off  a  nominal 
allegiance,  which,  in  a  short  time,  would  have  become  almost 
ridiculous.  It  would  be  better  to  secure  the  friendly  alliance  of  our 
colonies  by  a  spontaneous  grant  of  independence,  than  to  adopt  a  line 
of  policy  which  must  probably  end  in  a  hostile  separation. 

Having  thus  examined  the  chief  features  of  the  law  regarding  the 
colonial  possessions  of  the  crown,  it  is  necessary  to  add,  that  the  crown 
has  acquired  by  treaty,  capitulation,  grant,  usage,  sufferance,  and  other 
lawful  means,  power  and  jurisdiction  within  divers  places  out  of 
her  majesty's  dominions.  Doubts  having  arisen  as  to  the  exercise  of 
that  power  and  jurisdiction,  it  is  provided  by  stat.  6  &  7  Vict. 
c.  94.,  that  it  shall  be  lawful  for  her  majesty  to  hold,  exercise,  and 
enjoy  any  power  or  jurisdiction  which  her  majesty  now  hath,  or  may 
at  any  time  hereafter  have,  within  any  place  or  country  out  of  her 
majesty's  dominions,  in  the  same  or  as  ample  a  manner  as  if  her 
majesty  had  acquired  such  power  or  jurisdiction  by  the  cession  or 
conquest  of  territory.  The  act  also  authorises  courts  ecclesiastical 
and  temporal  within  the  queen's  dominions,  to  procure  evidence  of 
such  power  by  application  to  a  secretary  of  state,  and  contains  other 
provisions  for  rendering  it  more  effectual. 

Nothing  now  remains  for  our  consideration  but  the  territories 
governed  by  means  of  the  East  India  Company.  Those  territories 
were  acquired  in  a  variety  of  modes ;  by  purchase,  by  conquest,  by 
cession,  and  by  gradual  iisurpation  upon  the  native  ])rinces.  In 
every  instance  the  natives  were  left  in  the  enjoyment  of  tiieir  laws 
and  religion  ;  though  the  personal  nature  of  those  laws  (the  Maho- 
metans submitting  to  no  law  but  their  own,  and  the  Hindus  using 
their  own  customs  in  all  transactions  aniong  themselves,)  rendered 
this  diilicult  to  accomplish  consistently  with  the  due  administration  of 
justice.  In  many  cases  the  Company  placed  on  the  throne  of  a 
con^jucrcd  country  some  native  dethroned  prince,  and  governed  both 
liiui  :ui<l  his  territories  by  means  of  a  resident,  supported  by  a 
suilificnt  body  of  troops.  But  it  is  clear,  that  wherever  the  Company 
ac(iuired  a  sovereign  dominion,  they  held  it  for  the  king,  by  whom 
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their  corporate  body  was  created,  whose  subjects  they  were,  by 
whose  authority  they  bore  arms  and  made  peace,  and  from  whom 
they  derived  all  their  privileges  and  franchises. '  In  many  instances, 
indeed,  the  king's  forces  assisted  in  the  conquest. 

Certain  powers  were  delegated  to  the  East  India  Company  by 
charters  and  acts  of  parliament,  which  were,  in  fact,  parts  of  the  royal 
prerogative,  and  without  which  they  could  not  have  performed  sove- 
reign functions ;  such,  for  instance,  as  making  peace  and  war,  and 
entering  into  treaties  with  sovereign  princes. 

By  the  late  act,  3  &  4  Wm.  IV.  c.  85.,  by  which  the  East  India 
Company's  charter  was  continued  until  the  30th  of  April,  1854,  all  the 
territories  of  the  Company  with  the  exception  of  St.  Helena  (which 
is  vested  in  the  crown),  are  declared  to  be  held  by  them  in  trust  for 
the  crown,  and  the  powers  of  the  Company  to  govern  such  territories 
are  confirmed  and  continued.  The  coui't  of  directors,  elected  by  the 
holders  of  East  India  stock,  govern  the  dominions  of  the  crown  in 
India ;  but  they  can  send  out  no  dispatch  that  has  not  been  examined 
and  revised  by  the  Board  of  Control,  a  body  of  responsible  servants 
of  the  crown.'- 

The  local  government  of  British  India,  both  civil  and  military,  is 
conducted  by  the  governor- general  in  council.  He  is  appointed  by 
the  court  of  directors  of  the  company,  with  the  approbation  of  the 
crown,  and  may  be  removed  from  office  either  by  that  court  or  by  the 
crown.  With  the  assent  of  his  council,  composed  of  four  ordinary 
members  appointed  by  the  court  of  directors,  (one  of  whom  is  chosen 
with  the  assent  of  the  crown,  and  is  precluded  from  sitting  and  voting, 
except  at  meetings  for  making  laws  and  regulations),  he  is  invested 
with  a  legislative  authority  over  the  whole  of  India,  restrained  only 
by  the  limitations  necessary  to  secure  the  prerogative  of  the  crown, 
the  supreme  power  of  parliament,  and  the  inviolability  of  the  statute 
and  common  law,  so  far  as  they  are  applicable  to  her  majesty's  Indian 
dominions ;  but  the  laws  so  made  may  be  disallowed  by  the  court  of 
directors,  acting  under  the  control  in  the  act  provided.  The  presi- 
dencies of  Madras  and  Bombay  are  administered  by  governors  assisted 
by  their  council,  in  subordination  to  the  governor-general  in  council, 
who  acts  as  governor  of  Bengal,  the  remaining  presidency. 

The  ffovernor-sreneral  in  council  is  also  clothed  with  the  extra- 
ordinary  power  of  making  peace  and  war,  sending  and  receiving  am- 
bassadors, and  concluding  treaties  of  peace  and  alliance. 

All  these  powers,  privileges,  and  prerogatives  of  the  Company  and 
its  officers,  do  not,  however,  in  any  manner  restrain  the  supreme 
legislative  authority  of  the  imperial  parliament,  excepting  so  far  as 

'  53  Geo.  III.  c.  105.  §  95.  ^  S&iW.  IV.  c.  85.  §  20.  25,  &c. 
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the  faith  of  ])avllament  is  pledged  to  maintain  inviolate  the  terms 
airrced  upon  between  the  crown  and  the  Company. 

►Such  arc  the  chief  features  of  the  constitution  under  which  her 
majesty's  empire  in  Hindostan  is  now  governed.  With  respect  to 
any  foreign  dominions  which  may  belong  to  the  person  of  the  king 
by  hereditary  descent,  by  purchase,  or  other  acquisition,  as  was  the 
case  with  the  territory  of  Hanover,  and  the  other  property  of  the 
kinn-sof  the  house  of  Hanover  in  Germany;  as  these  do  not  appertain 
to  the  crown  of  these  kingdoms,  they  are  entirely  unconnected  with 
the  laws  of  England,  and  do  not  communicate  with  this  nation  in  any 
respect  whatsoever :  and  thus  it  is  provided  by  the  act  of  settlement, 
12  &  13  Win.  III.  c.  2.,  "that  in  case  the  crown  and  imperial  dig- 
nity of  this  realm  shall  hereafter  come  to  any  pei'son  not  being  a 
native  of  this  kingdom  of  England,  this  nation  shall  not  be  obliged  to 
engage  in  any  war  for  the  defence  of  any  dominions  or  territories 
which  do  not  belong  to  the  crown  of  England,  without  consent  of 
parliament.'" 


CHAPTER  V. 

miVATE  LAW — PUBLIC  LAW — SOVEREIGN  POWER  AND  CIVIL 
POWER  OF  GOVERNMENT ITS  THREE  PARTS. —  THEIR  DISTRI- 
BUTION OF  THE  LEGISLATIVE  POWER.  THE  PARLIAMENT  — 
ITS    CONSTITUENT    PARTS. 

The  introductory  part  of  this  treatise  has  now  been  brought  to  a 
close,  and  we  must  proceed  to  its  real  and  principal  subject — the  Con- 
stitutional Law  of  England. 

The  municipal  law  of  England,  that  is  to  say,  the  rule  of  conduct 
l)re3cribcd  by  tlie  sovereign  power  of  the  state  for  the  guidance  of  its 
subjects,  and  which  they  are  bound  to  obey,  has  been  considered  witli 
reference  to  the  mode  of  its  enactment.  It  has  thus  been  divided 
into  written  law  and  unwritten  law.  Then  that  peculiar  species  of 
supplementary  jurisprudence,  called  Equity,  has  been  distinguished 
from  the  ordinary  written  and  unwritten  law  of  the  kingdom. 

The  law  of  England  must  now  be  viewed  in  a  new  light.  It  must 
be  considered  with  reference  to  the  subjects  to  which  it  applies. 

The  law  of  all  countries,  considered  under  this  aspect,  is  divisible 
into  two  parts,  namely,  private  h)w  and  ])ublic  law.  "The  science  of 
law  (says  Ulpian)  has  two  parts  ;  public  law  and  private  law.  Public 
hiw  is  that  wiiich  regards  the  state  of  the   Roman  commonwealth. 

'    1  VA.  Com.  110,  111. 


PRIVATE    AND    TUBLIC    LAAV.  59 

Private  law  concerns  the  welfare  and  Interests  of  Individuals.  For 
some  things  are  useful  for  public,  and  others  for  private  purposes. 
Public  law  is  that  which  regards  the  affairs  of  religion,  the  priests, 
and  the  magistrates."' 

There  Is  not  much  difficulty  in  comprehending  the  nature  of  private 
law.  It  Is  that  which  regulates  the  dealings  and  contracts  between 
man  and  man,  marriages,  inheritance,  wills,  and  other  matters  having 
reference  principally  to  the  interests  and  affairs  of  individuals,  though 
they  all  have  a  bearing  on  the  general  welfare  of  society.^ 

Public  law,  on  the  other  hand,  is  that  which  establishes  and  main- 
tains the  form  of  civil  government,  the  magistrates,  and  all  public 
functionaries,  and  the  institutions  necessary  for  the  preservation  of 
public  tranquillity,  for  the  administration  of  justice,  and  the  security 
of  the  commonwealth  from  foreign  aggression  or  injury.  Public  law 
protects  the  institutions,  the  endowments,  and  the  public  functions  of 
the  established  Church.  To  public  law  belongs  also  the  punishment  of 
all  crimes  and  offences ;  and  the  definition,  as  well  as  the  enforcing,  of 
the  reciprocal  duty  of  those  who  govern  and  those  who  are  governed. 

This  distinction  between  private  and  public  law,  our  English  juris- 
prudence necessarily  has  in  common  with  that  of  all  countries,  though 
it  is  but  little  noticed  by  our  legal  writers.^  Different  portions  of  the 
public  law  of  the  realm  have,  however,  been  distinguished  by  special 
appellations :  such  as  jus  coroncB,  or  the  law  of  the  crown,  crown-law 
or  criminal  law,  parliamentary  law,  ecclesiastical  law,  military  law, 
and  constitutional  law. 

'  L.  1.  if.  de  Just,  et  Jur.  §  2.  Vinnius  ad  Inst.  L.  1.  t.  i.  §  4.  Cujacius,  torn. 
i.  col.  800.  col.  8.  col.  821.  Voet.  ad  Pand.  tit.  de  Just,  et  Jur.  Merlin,  Reper- 
toire, verb.  Droit.  It  must  be  observed  that  this  division  is  here  taken,  and  was 
intended  by  Ulpian,  as  a  classification  of  municipal  law  ;  otherwise  a  distinction 
between  internal  and  external  public  law  would  have  been  necessary.  The  former 
regxilates  the  internal  administration  of  a  commonwealth ;  and  the  latter  governs 
its  relations  with  other  states,  and  is  also  called  international  law. — Chancellor 
d'Aguesseau,  Inst,  au  Droit,  publ.  §  7. 

"  Hugonis  Donelli  Comment,  tom.  i.  1.  ii.  c.  v.  vi.  There  the  reader  will  find 
this  matter  most  learnedly  and  admirably  explained. 

3  Bracton  recognises  the  distinction  in  question.  The  passage  is  interesting, 
and  in  some  places  not  inelegant.  "Est  autem  jus  publicum,  quod  ad  statum 
reipublicre  pertinet,  et  consistit  in  sacris,  in  sacerdotibus,  in  magistratibus.  Interest 
enim  republican  ut  habeat  ecclesias,  in  quibus  homines  veniam  petant  peccatorum 
suorum.  Exjjedit  etiam  esse  sacerdotes,  a  quibus  de  peccatis  nostris  poenitentiam 
accipiamus,  et  qui  orent  pro  nobis,  et  Dei  adjutorium  nobis  adquirant  et  providen- 
tiam.  Expedit  etiam  magistratus  reipublicae  constitui,  quia  per  eos  qui  juredicendo 
prassunt  effectus  rei  accipitur.  Parum  est  enira  jus  in  civitate  esse,  nisi  sint  qui 
possunt  jura  gerere.  3\\s  autcm  privatum  est  quod  ad  singulorum  pertinet  utili- 
tatem  principaliter,  et  secundario  pertinet  ad  rempublicam  ;  unde  dicitur,  expedit 
quidem  reipublicge  principaliter  interest  quod  sic  secundario  respiciat  utilitatem 
singulorum."  —  Lib.  1.  c.  i.  §  2,  3. 
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\{\{\\  that  portion  of  our  national  jurisprudence  which  comes  under 
the  head  of  private  law  we  have  no  concern.  The  distinction  between 
private  and  jjublic  law  has  been  chiefly  explained,  for  the  purpose  of 
confining  our  attention  to  the  latter. 

The  most  important  portion  of  public  law  is  that  which  relates  to 
the  sovereign  power.  To  that  subject  we  must  first  direct  our  atten- 
tion. 

The  sovereign  power  is  defined  by  Grotlus  to  be  "  that  power,  the 
acts  of  wliich  are  independent  of  any  superior  power,  so  that  they 
cannot  (except  by  mere  force)  be  annulled  by  any  other  human  wlll."^ 
That  power  must  exist  somewhere  in  every  separate  state,  though  it 
may  be  limited  with  reference  to  some  other  power  beyond  the  limits 
of  the  state,  in  which  case  the  state  Is  not  perfectly  independent. 

The  supreme  or  sovereign  power  that  rules  the  state  governs  it 
either  directly  by  itself,  or  by  means  of  magistrates  and  other  minis- 
ters. 

The  supreme  power  regulates  either  general  afiairs  or  particular 
matters.  It  regulates  general  affairs  by  enacting  and  abrogating  laws. 
The  particular  or  individual  matters  are  either  directly  public  or  else 
private,  but  considered  as  having  a  relation  to  and  affecting  the  public 
good.  Under  the  head  of  those  particular  matters  which  are  directly 
public,  are  included  the  declaration  of  war,  and  the  conclusion  of 
treaties  of  peace  and  alliance,  and  other  things  of  that  nature.  Those 
particular  matters  Avhich  are  private  comprehend  the  affairs  of  indi- 
viduals, which  are  settled  by  the  public  power,  so  far  as  the  peace  and 
welfare  of  society  requires  such  an  interference.  In  these  things, 
Grotlus  concludes,  consists  the  civil  power,  or  the  power  of  civil  go- 
vernment.^ 

This  analysis  gives  us  the  division  of  the  civil  power  of  government 
into  three  parts; — the  legislative  power,  which  regulates  general 
affairs :  that  is  to  say,  establishes  rules  which  are  to  be  followed  in  all 
cases  where  those  rules  apply  ;  —  the  executive  power,  which  admi- 
nisters particular  matters  which  are  directly  public :  such  as  the  means 
which  compel  obedience  to  the  laws,  peace  and  war,  the  revenue,  and 
the  distribution  of  offices;  —  and  the  judicial  power,  which  settles 
the  affiilrs  of  individuals  so  far  as  is  necessary  for  the  public  good. 
It  must  be  observed,  that  both  the  executive  and  the  judicial  power 
must  act  in  obedience  and  according  to  the  general  rules  established 
by  the  legislative  power. 

It  will,  perhaps,  be  objected,  that  the  judicial  power,  which  decides 

'  Grot.  I),  lie  111  G.  ct  tic  la  P.  1.  i.  c.  iii.  §  7.;  ct  viil.  IJoehincrus,  Jur.  dim. 
§  2.  c.  V.  And  see  Atkyns's  Inquiry  into  the  power  of  dispensinjj  with  renal 
Statutes,  cd.  IfiHO,  p.  441. 

''  Grot.  D.  de  la  G.  et  de  la  V.  1.  i.  c.  iii.  §  7. 
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all  doubtful  questions  regarding  the  application  of  the  laws,  frequently 
pronounces  on  public  as  well  as  on  private  matters.  This  is  true ; 
but  the  judicial  power  never  establishes  a  naked  abstract  proposition, 
but  decides  differences  which  arise  in  the  case  of  individuals  acting  in 
their  public  or  private  cajiacity,  or  bodies  acting  as  individuals.  It 
is  in  this  respect  that  Grotius  speaks  of  things,  under  the  governance 
of  the  judicial  power,  as  particular  matters  which  are  directly  private, 
but  considei'cd  as  having  a  relation  to  and  affecting  the  public  good. 

Thus,  in  the  trial  of  a  minister  or  other  public  functionary  for  state 
offences,  the  direct  question  to  be  decided  by  the  court  is,  the  guilt  or 
innocence  of  the  accused,  though  the  decision  has  a  relation  to,  and 
affects  the  constitution  and  welfare  of  the  state.  The  judicial  power 
includes  that  of  examining  accusations  against  individuals,  and  de- 
ciding whether,  in  the  particular  case  brought  before  the  judge,  the 
law  has  been  violated  and  its  penalties  incurred  by  the  accused.^ 

Strictly  speaking,  the  word  executive  does  not  apply  to  any  thing 
but  the  compelling  of  obedience  to  or  executing  the  laws.  It  is, 
however,  made  by  Blackstone  and  other  writers  to  include  other 
functions,  which  Burlamaqui  and  Pufendorf  place  under  separate 
heads. ^  Such  are  the  rights  of  peace  and  war,  and  of  contracting 
treaties  and  alliances  with  foreign  powers ;  of  appointing  magistrates 
and  other  public  functionaries ;  and  of  superintending  public  in- 
struction. 

The  executive  has  this  important  feature  of  diversity  from  the  ju- 
dicial power.  The  judicial  power  cannot  act  excepting  according  to 
the  law,  of  which  it  is  the  depository  and  oracle ;  but  the  executive  in 
many  cases  proceeds  where  the  positive  laws  are  silent.^  In  those  cases 
the  executive  must  act  upon  sound  discretion,  which  is  also  called 
policy.  It  may  appear  doubtful  whether  taxation  is  in  every  case  a 
function  proper  to  the  executive.  Grotius,  Pufendorf,  and  Burlamaqui 
agree  in  not  attributing  the  right  of  raising  a  revenue  to  the  legislative 
power.  They  place  it  under  a  separate  head.  But  the  establishment 
of  a  permanent  tax  must,  it  would  seem,  be  by  a  law  enacted  by  the 
legislative  power:  excepting,  however,  in  that  species  of  case,  the 
power  of  raising  money  for  the  public  use  seems  to  belong  neither  to 
the  legislative  nor  to  the  executive  power.  Our  English  constitution 
is  in  conformity  with  the  opinions  of  the  eminent  writers  cited  above ; 
for  though  no  tax  or  impost  can  be  raised  except  by  the  authority  of 
parliament,  yet  the  form  of  money-bills,  as  they  are  called,  is  totally 

'  Burlamaqui,  Droit  de  la  Nature  et  des  Gens,  torn.  iv.  par.  i.  c.  viii. 
^  Burlamaqui,  loc.  cit.     Pufendorf,  D.  des  G.  1.  vii.  c.  iv.     Pufendorf,  Devoir  de 
I'Homme  et  du  Citoyen,  1.  ii.  c.  vii. 
^  Locke  on  Gov.  ii.  §  166. 
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different  I'roni  that  of  other  acts  of  the  legislature ;  and  they  were 
originally  mere  grants,  or  gifts,  of  the  nation  to  the  sovereign. 

Such  arc  the  general  parts  or  divisions  of  the  sovereign  power  of 
the  state. 

Different  constitutions,  or  forms  of  government,  are  distinguished 
from  each  other  according  as  the  whole  sovereign  poAver  is  vested  in 
a  single  person,  in  an  assembly  of  a  few  persons,  or  in  the  whole  body 
of  the  people,  — in  which  last  case  it  is  most  conveniently  exercised" 
by  their  representatives.  These  three  species  of  governments  arc 
called  respectively  monarchy,  aristoci'acy,  and  democracy.  They  are 
all  called  simple,  or  regular  forms  of  government',  because  in  them 
the  sovereign  power  is  undivided,  and  vested  in  one  person  or  body. 

In  some  countries  a  mixed  or  composed,  or,  as  Pufendorf  calls  it, 
an  irregular  form  of  government  is  established,  by  mingling  those 
simple  forms,  making  a  partition  of  the  sovereign  power,  and  confi- 
ding the  different  parts  thereof  to  different  hands.  Thus  monarchy 
is  tempered  with  aristocracy,  and  at  the  same  time  the  people  arc 
admitted  to  some  share  of  sovereignty.' 

But,  in  making  that  partition  of  the  sovereign  power,  care  must  be 
taken  not  to  destroy  its  unity,  so  as  to  institute  two  sovereigns  in  the 
state.  Thus,  if  the  entire  legislative,  judicial,  or  executive  powers 
were  each  vested  in  two  or  more  co-ordinate  persons  or  bodies  in- 
dependent of  each  other,  the  unity  of  the  sovereign  power  would  be 
destroyed,  and  the  ruin  of  the  state  would  probably  follow.  The 
members  of  the  community  would  not  know  which  legislature,  or 
which  judicature,  they  should  obey,  or  to  which  public  force  they 
must  submit. 

But  the  unity  of  the  sovereign  power  does  not  prevent  the  con- 
stitution being  so  regulated  by  a  fundamental  law,  that  the  exercise 
of  the  different  parts  of  that  power  may  be  committed  to  different 
persons,  or  assemblies,  who  may  act  independently  of  each  other, 
within  the  limits  of  the  rights  confided  to  them,  but  still  in  subordina- 
tion to  the  law  from  which  they  derive  those  rights. 

Provided  the  fundamental  laws,  which  establish  this  partition  of 
the  sovereignty,  define  the  respective  limits  of  the  power  of  those  to 
whom  the  parts  are  entrusted,  in  such  a  manner  that  it  can  easily  be 
seen  what  is  the  extent  of  the  jurisdiction  of  each  of  these  collateral 
powers,  that  partition  produces  neither  a  plurality  of  sovereigns  nor 
opposition  among  them,  nor  any  irregularity  in  the  government.     In 

'  Hurlain.  D.  des  G.  toni.  iv.  par.  ii.  c.  i.  rufond.  1).  do  la  X.  et  dcs  G.  1.  vii. 
c.  V.     Pufcnd.  Dcv.  dc  I'll,  ct  du  Cit.  1.  ii.  c.  viii. 

^  IJurliimaiiui,  Dr.  de  la  N.  et  des  Gens.,  torn.  iv.  par.  ii.  §  '2.  C,  &c.  Pufendorf, 
Dcv.  de  I'll,  et  du  (Jit.  1.  ii.  c.  viii.  §  I'i.  Pufendorf,  Dr.  de  hi  N.  et  dos  G.  1.  vii. 
c.  V.  §  13,  14. 
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fact,  strictly  speaking,  there  is  still  but  one  sovereign  invested  with 
the  plenitude  of  sovereignty  ;  there  is  but  one  supreme  will.  That 
sovereign  is  the  body  formed  by  the  union  of  all  the  orders  or  estates 
among  whom  the  sovereign  power  is  distributed ;  and  that  supreme 
will  is  the  law  whereby  that  body  makes  known  its  will,  to  which  all 
the  members  of  the  community  must  conform  their  conduct. 

This  frame  of  government  and  constitution  of  the  state,  therefore, 
does  not  destroy  that  unity  which  properly  belongs  to  a  body  corpo- 
rate, composed  of  several  persons  or  several  bodies  truly  distinct  and 
separate,  but  at  the  same  time  united  together  by  a  reciprocal  obliga- 
tion, by  a  fundamental  law,  whereby  they  constitute  together  one 
whole.' 

The  result  of  these  principles  is,  that  in  all  mixed  forms  of  govern- 
ment the  sovereign  power  is  always  limited.  As  the  different  branches 
thereof  are  not  all  entrusted  to  one  person  or  body,  but  are  placed  in 
different  hands,  the  power  of  those  who  have  a  share  in  the  govern- 
ment is  thereby  restrained,  and  the  power  of  each  keeps  that  of  the 
others  in  check.  The  result  is  a  balance  of  power  and  authority,  which 
ensures  the  public  welfare  and  the  liberty  of  individuals.^ 

Thus,  as  Blackstone  observes,^  "where  the  legislative  and  executive 
authority  are  in  distinct  hands,  the  former  will  take  care  not  to  en- 
trust the  latter  with  so  large  a  power  as  may  tend  to  the  subversion 
of  its  own  independence,  and  therewith  of  the  liberty  of  the 
subject." 

These  general  principles  of  mixed  or  (as  they  may  be  called) 
composite  forms  of  government  are  those  on  which  the  constitution  of 
England  is  constructed.  The  legislative  power'*  and  that  of  taxation 
are,  in  this  country,  vested  in  parliament,  which  is  composed  of  the 
Queen,  the  House  of  Lords,  and  the  House  of  Commons ;  and  the 
executive  and  judicial  powers  are  entrusted  to  the  Queen.  But  both 
these  last-mentioned  attributes  of  the  crown  are  subject  to  certain 
salutary  checks  and  restraints,  of  which  we  shall  have  occasion  to 
speak  more  at  large,  —  the  former  being  exercised  with  the  advice  of 
servants  responsible  to  parliament,  and  the  latter  being  invariably  ad- 
ministered by  means  of  magistrates,  who  may  be  removed  for  mis- 
behaviour by  the  concurrent  act  of  the  crown,  the  lords,  and  the 
commons. 

"\Ve  will  now  proceed  to  consider  the  legislative  power  in  the 
English  constitution.     And,  first,  of  its  constituent  parts. 

"These,"  says  Blackstone,  "are  the  king's  majesty,  sitting  therein 

•  Bolgeni  Op.  torn.  lii.  p.  169. 

^  Burlam.  loc.  cit.     Vinnius  ad  Inst.  §  G.     Dc  Jur.  Xatur.  Gent,  ct  Civ. 

^  Blackst.  Com.  b.  i.  c.  ii.  p.  146. 

^  Report  on  the  Dignity  of  a  Peer,  p.  282. 


64  THE    LEGISLATIVE   POWER. 

his  royal  political  capacity,  and  the  three  estates  of  the  realm',  —  the 
lords  spiritual,  the  lords  temporal,  (who  sit  together  with  the  king  in 
one  house),  and  the  commons,  who  sit  by  themselves  in  another. 
And  the  king  and  these  three  estates  together  form  the  great  corpo- 
ration, or  body  politic,  of  the  kingdom  ^,  of  which  the  king  is  said  to 
be  caput,  principium,  et  finis.  For  on  their  coming  together,  the  king 
meets  them,  either  in  person  or  by  representation,  without  wdiich 
there  can  be  no  beginning  of  a  parliament  ^ ;  and  he  also  has  alone 
the  power  of  dissolving  one."  ^ 

The  division  of  the  legislative  power  into  three  parts,  without 
whose  concurrence  '  no  law  can  be  made,  is  an  important  feature  in 
this  part  of  the  constitution. 

It  is  necessary  to  restrain  the  executive  ;  and  this  is  accomplished 
by  the  enactment  of  laws  limiting  that  power  to  its  proper  func- 
tions. The  executive  is  more  easily  restrained  when  undivided. 
But  laws  cannot  restrain  the  legislature,  because  it  can  make  and  un- 
make laws.  Yet,  for  this  very  reason,  the  legislature  must  practically 
be  restrained,  to  ensure  the  stability  of  the  constitution.  That  end 
is  attained  by  dividing  the  legislative  power,  whereby  each  of  the 
parts  serves  to  restrain  the  other.''  If  one  of  those  parts  of  the  legis- 
lature were  to  undei'take  something  dangerous  or  inexpedient,  there  is 
a  jirobability  that  one,  at  least,  of  the  remaining  parts  would  refuse 
its  assent,  and  thus  defeat  the  measure :  and,  indeed,  they  are  natu- 
rally led  by  this  not  to  offer  to  each  other  any  propositions  which  are 
not  at  least  plausible.  As  for  the  division  of  the  legislature  into  tliree 
parts,  rather  than  a  greater  or  a  less  number,  it  is  manifest  that  a 
twofold  division  would  hardly  offer  so  great  securities  against  cliange 
and  ill-considered  measures  as  appears  desirable ;  while  a  quadruple 
partition  would,  perhaps,  tend  to  delay  public  business  inconve- 
niently. 

It  is,  as  Blackstonc  remarks,  highly  expedient  that  a  part  of  the 
legislative  power  should  be  vested  in  the  same  person  who  holds  the 
executive  authority,  because  it  tends  to  secure  the  executive  against 
encroachments  which  might  be  attempted  by  the  legislature.      Thus, 

'  Concerning  the  three  estates  of  the  realm,  see  a  note  to  p.  13.  c.  viii.  in  the 
second  volume  of  Ilallam's  Middle  Ages.  That  learned  writer  shows  thiit  tlicy 
are  the  nobility,  clergy,  and  commons,  or,  at  least,  their  representatives  in  parlia- 
ment. He,  however,  mentions  that  AVhitlock  (on  Parliam.  AVrit.  v.  ii.  p.  43.) 
argues,  that  the  three  estates  are  king,  lords,  and  commons ;  and  that  the  connnons 
say,  in  the  2d  Henry  IV.,  that  the  states  of  the  realm  are  the  king,  the  lords 
(.s[iiritual  and  tenijjoral),  and  the  commons. 

"  4  Inst.  i.  ii.  Stat.  1  Eliz.  c.  8.     Hale  on  Pari.  i. 

^  4  Inst.  vi.  ■•  IMackst.  Cumm.  b.  i.  c.  ii.  ]).  I.*.'i. 

■'  Stat.  13  Car.  II.  c.  1. 

•^  l)e  Lolme  on  the  Constit.  of  England,  1).  i.  c.  iii. 
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as  we  are  told  by  that  great  commentator,  "the  long  parliament  of 
Charles  I.,  while  it  aeted  in  a  constitutional  manner  with  the  royal 
concurrence,  redressed  many  heavy  grievances,  and  established  many 
salutary  laws.  But  when  the  two  houses  assumed  the  power  of  legis- 
lation, in  exclusion  of  the  royal  authority,  they  soon  afterwards 
assumed  the  reins  of  administration ;  and,  in  consequence  of  these 
united  powers,  overturned  both  church  and  state,  and  established  a 
worse  oppression  than  any  they  pretended  to  remedy."' 

To  prevent  such  encroachments,  the  crown  is  a  part  of  the  parlia- 
ment ;  but  it  is  sufficient  for  the  end  in  view  that  the  crown  should 
have  the  power  of  rejecting,  rather  than  resolving.  The  crown,  there- 
fore, cannot  begin  of  itself  the  enactment  of  any  new  law,  nor  intro- 
duce any  amendments  to  a  measure  which  has  received  the  assent  of 
the  two  houses  (in  which  stage  alone  it  can  be  offered  to  her  majesty) ; 
but  it  may  approve  or  disapprove  of  what  has  been  agreed  to  by  the 
lords  arid  commons.  - 

Thus,  the  legislature  cannot  abridge  the  executive  of  any  of  its 
legal  rights  without  its  own  consent.  "  And  herein,  indeed,  consists 
the  true  excellence  of  the  English  government,  that  all  the  parts  of  it 
form  a  mutual  check  upon  each  other.  In  the  legislature  the  people 
are  a  check  upon  the  nobility,  and  the  nobility  a  check  upon  the 
people,  by  the  mutual  privilege  of  rejecting  what  the  other  has 
resolved ;  while  the  king  is  a  check  upon  both,  which  preserves  the 
executive  power  from  encroachments.  And  this  very  executive  power 
is  again  checked  and  kept  within  due  bounds  by  the  two  houses, 
through  the  privilege  they  have  of  inquiring  into,  impeaching,  and 
punishing  the  conduct  (not  indeed,  of  the  king^,  which  would  destroy 
his  constitutional  independence,  but,  which  is  more  beneficial  to  the 
public,)  of  his  evil  and  pernicious  counsellors."'* 

Let  us  now  consider  the  constituent  parts  of  the  legislative  power, 
or  parliament,  each  in  a  separate  view.  The  queen's  majesty  will  be 
the  subject  of  several  future  chapters,  to  which  we  must  at  present 
refer. -^ 

'  Blackst.  Comm.  b.  i.  c.  ii.  p.  154. 

2  Bills  for  the  reversal  of  attainders,  being  acts  of  grace,  must,  however,  com- 
mence with  the  crown.  They  are  brought  into  the  House  of  Lords  with  the  great 
seal  appended  to  them.     Hatsell's  Precedents,  v.  ii.  p.  357. 

The  reader  should  observe,  that  the  crown  is  only  precluded  from  commencing 
the  enactment  of  laws ;  for  it  can,  and  frequently  does,  suggest  a  measure  to  the  two 
houses  by  a  message  or  a  speech  from  the  throne :  and,  indeed,  no  bill  for  granting 
money  can  be  exhibited  in  the  House  of  Commons  without  the  consent  of  the 
crown  to  its  proposal  being  previously  signified.     Ibid.  v.  iii.  p.  167,  168. 

3  Stat.  12  Car.  II.  c.  30.  *  Blackst.  Com.  b.  i.  c.  ii.  p.  155. 

^  The  practical  working  of  the  queen's  legislative  prerogative  will  be  more  con- 
veniently treated  in  Chapter  XTI. 

r 
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The  next  in  order  are  the  spiritual  lords.  These  consist  (since  the 
abolition  of  the  twenty-six  mitred  abbots  and  two  priors  by  Henry 
VIII.)  of  the  two  archbishops  and  twenty-four  bishops  in  England, 
and  one  archbishop  and  three  bishops,  representing,  by  rotation,  the 
Irish  })rclates.' 

AVhctlier  the  bishops  sit  in  parliament  in  right  of  certain  baronies, 
which  Blackstone  informs  us  they  hold,  or  are  supposed  to  hold,  under 
the  queen ;  or  by  usage  and  custom,  as  the  ecclesiastical  magnates 
of  the  realm,  is  a  curious  question,  which,  however,  we  must  not  now 
discuss.^  They  are  a  distinct  estate  from  the  lords  temporal,  and  are 
so  distinguislied  in  most  of  our  acts  of  parliament ;  yet  in  practice 
they  are  usually  blended  together  under  the  one  name  of  Lords ;  they 
intermix  in  their  votes,  and  the  majority  of  such  intermixture  binds 
both  estates.  From  this  want  of  a  separate  assembly  and  a  separate 
negative  of  the  prelates,  some  writers  have  argued  very  cogently 
that  the  lords  temporal  and  spiritual  are  now  in  reality  but  one 
estate.^  Acts  may  be  passed  without  the  assent,  or  even  the  presence, 
of  any  lords  spiritual'' ;  and,  on  the  other  hand,  Lord  Coke  doubts 
whether  an  act  passed  by  the  king,  the  lords  sj)iritual,  and  the 
commons,  without  the  presence  of  some  lords  temporal,  would  be  any 
thing  more  than  an  ordinance.^  If  this  be  so,  it  would  be  temporary, 
unless  confirmed  by  act  of  parliament,  and  could  introduce  no  new  law.^ 

The  prelates  are  lords  of  parliament,  but  not  peers,  because  their 
blood  is  not  ennobled.^ 

The  lords  temporal  are  the  peers  of  the  realm,  whatever  title  of 
nobility  they  may  enjoy  —  dukes,  marquesses,  earls,  viscounts,  or 
barons,  of  which  dignities  more  will  be  said  hereafter.  They  all  hold 
their  peerage  hereditarily.  Some  sit  by  descent  or  inheritance, — 
some  by  creation,  as  do  all  newly  made  peers, — and  some  by  election. 

'  40  Geo.  m.  c.  67. 

'^  Blackst.  Com.  b.  i.  c.  ii.  p.  156.  Ilargrave,  n.  to  Co.  Litt.  134.  b.  n.  i. ;  70  b. 
94  a.  and  97  a.     Hallam,  ]\lld.  Ages,  c.  viii.  u. 

3  Whitelock  on  Parliament,  c.  72.     Warburt.  Alliance,  b.  ii.  c.  3.     Dyer,  60. 

*  The  act  of  uniformity  was  passed  with  the  dissent  of  all  the  bishops  (Gibs. 
Cod.  286.),  and  therefore  the  style  of  lords  spiritual  is  omitted  through  the  whole. 
Blackst.  Com.  b.  i.  c.  ii.  p.  1.56.  n.  SebU-n,  Baronage,  p.  1.  c.  vi.  2  Inst.  oSo — 
587.     Comyn,  Dig.  Parliament,  R.  3. 

'■'  Coke,  4  Inst.  25.  Kelynge,  184.,  where  it  was  held  by  the  judges,  7  Hon.  VIII., 
that  tlie  king  may  liold  a  parliament  witiiout  any  spiritual  lords.  In  the  first  two 
parliaments  of  Charles  II.  no  bishop  was  summoned  till  after  the  repeal  of  stat.  16 
Car.  I.  c.  27.  by  stat.  13  Car.  II.  st.  1.  c.  2.     Blackst.  Com.  b.  i.  p.  156.  n. 

•'  Whitelock  on  Pari.  Writ.,  chap.  xc.  p.  297.  Prynne  on  the  4th  Inst.  13.  Rep. 
on  Dign.  of  Peer.  p.  324.  Co.  Litt.  159.  b.  n.  2. ;  42.  b.  n.  1.  ;  115.  a.  n.  13  ;  159. 
b.  n.  1.;  260.  a.  n.  1. 

■  Blackst.  Com.  b.  iv.  c.  xi.x.  p.  263,  264.  Staunford,  P.  C.  153.  But  see  Stil- 
lingllcct  on  judicial  power  of  bishops,  Works,  vol.  iii.  p.  820.  And  see  Gibson's 
Cod(,'x,  tit.  V.  '•.  vi. 
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Under  the  last  head  are  included  the  sixteen  Scotch  peers,  who  are 
elected  at  the  beginning  of  every  parliament,  by  the  Scotch  nobility, 
to  represent  them ;  and  the  twenty-eight  Irish  peers,  who,  in  like 
manner,  represent  the  Irish  peerage,  but  are  elected  for  life.'  They 
are  called  repi'esentative  peers. 

The  number  of  peers  sitting  in  the  House  of  Lords  is  unlimited  ;  it 
may  be  increased  at  will  by  the  crown ;  and  Blackstone  mentions,  as 
a  remarkable  instance  of  the  exercise  of  this  power,  that  in  the  reign 
of  Queen  Anne  no  fewer  than  twelve  peers  were  created  together.  ^ 

The  prerogative  of  creating  peers,  if  exercised  without  moderation, 
would  deprive  that  august  assembly  of  its  independence,  and  ulti- 
mately subvert  the  present  form  of  the  constitution ;  but  of  this  there 
is  little  danger  while  the  House  of  Commons  is  so  constituted  as  to  act 
in  harmony  with  our  mixed  government,  in  which  a  body  of  nobility 
is  peculiarly  necessary  to  support  the  rights  of  both  the  crown  and 
the  people,  by  forming  a  barrier  to  withstand  the  encroachments  of 
both.  If  ever  a  house  of  commons  were  to  be  returned  unmindful  that 
aristocracy  is  an  essential  portion  of  the  constitution,  the  crown  might 
be  compelled  to  break  the  authority  of  the  upper  house  by  that  method. 

The  hereditary  nature  of  the  peerage  ^,  however,  is  in  some  degree 
a  check  to  the  power  of  creating  new  peers,  —  whereas  peerages  for 
life  would  be  liable  to  be  given  away  with  far  less  caution  and  reserve. 
A  peerage  for  life  would  probably  be  used  as  a  retirement  and  reward 
for  the  mere  creatures  of  the  ministry,  and  inefficient  or  worn-out 
functionaries ;  and  a  minister  would  be  enabled  at  any  time  to  gain 
an  ascendancy  in  the  upper  house  by  a  sufficient  infusion  of  his  own 
adherents.  The  whole  body,  though  it  might  be  respectable,  would 
prove  quite  incapable,  for  want  of  authority  and  stability,  of  acting 
as  a  check  on  so  formidable  a  power  as  that  of  the  popular  branch  of 
the  legislature ;  and  the  consequence  would  be,  that  the  constitution 
would  become  a  democracy  with  a  monarchical  form.     The  crown,  on 

'  See  Scotch  and  Irish  acts  of  union. 

^  See  Burnet,  b.  vi.  p.  87. ;  and  note  by  Lord  Dartmouth.  It  was  twice 
attempted,  without  success,  in  1718  and  1719,  to  limit  the  numbers  of  the  peerage. 
See  Blackst.  Com.  b.  i.  c.  ii.  p.  157.  n.  19.  Tindal,  263.  323.  3  Belshani,  144.  2 
Smollett,  383.  391.  See  The  Old  WA?;^,  by  Addison,  for,  and  The  Plebeian,  hy 
Steele,  against,  the  measure.  Nine  peers  were  created  May  2.  1839,  and  four 
more  shortly  afterwards.  See  Ann.  Reg.  1839,  p.  305.  A  batch  of  nine  had  been 
created  28  June,  1838.     Ibid.  1838,  p.  188. 

^  The  reader  should,  howev^er,  be  informed,  that  it  is  not  clear  that  the  crown 
may  not  create  peers  for  life.  Cruise  on  Dignities,  c.  iv.  §  18,  19,  and  c.  i.  §  56. 
Co.  Litt.  16  b.,  which,  however,  is  an  obscure  passage.  9  Rep.  97.  If  the  question 
were  ever  brought  before  the  House  of  Lords,  their  lordships  would  probably  be 
anxious,  on  grounds  of  public  policy,  not  to  sanction  the  doctrine  that  peers  may 
be  created  for  life.     See  also  Blackst.  Com.  b.  i.  p.  401. ;  and  Co,  Litt.  9  b. 
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the  other  liaiul,  being  deprived  of  the  support  of  a  strong  assembly  of 
nobles,  Avould  find  it  impossible  to  oppose  any  decidedly  popular 
measure. 

The  hereditary  peerage  is  also  necessary  to  support  the  aristocratic 
part  of  the  community.  They  would  otherwise  (notwithstanding  the 
infusion  of  aristoci'acy  in  the  House  of  Commons)  not  be  adequately 
represented  in  the  constitution,  which  would  thus  be  placed  on  a  com- 
paratively narrow  basis,  instead  of  including  all  the  orders  and  classes 
of  men  whereof  the  community  is  composed.  If  a  distinction  of  ranks 
is  useful  (and  it  is  undoubtedly  so  natural  to  mankind,  that  its  extir- 
l^ation  has  never  been  accomplished  without  laws  carefully  framed  for 
that  j)urpose,)  for  the  maintenance  of  subordination,  whereby  the 
connnunity  is  more  easily  and  tranquilly  governed,  as  well  as  to  excite 
an  ambitious  yet  laudable  ai'dour  and  general  emulation,  it  must  be 
desirable  to  insure  the  stability  of  that  institution,  which  may  other- 
wise be  in  danger,  esi)ecially  in  times  of  popular  ferment,  of  being 
overwhelmed  by  the  power  of  numbers.  This  can  be  by  no  means 
so  effectually  accomplished  as  by  the  institution  of  an  aristocratic 
senate,  independent  and  steady,  because  hereditary,  and  supported  by 
the  power  and  the  honour  of  the  whole  aristocracy,  of  which  it  forms 
the  most  illustrious  part.  A  hereditary  body,  from  its  indejiendence 
and  stability,  is  more  likely  to  act  with  that  firmness,  caution,  and 
prudence,  without  which  it  could  not  be  an  adequate  check  upon  the 
sometimes  hasty  and  ill-considered  measures  of  the  Commons  (who 
are,  necessarily,  liable  to  be  unduly  impelled  by  their  constituents, 
and  by  tlie  popular  voice),  than  any  body  of  functionaries  appointed 
for  life  by  ministers  at  the  head  of  one  party  or  the  other  in  the  House 
of  Commons,  and  wdio  would  be  mostly  creatures  of  those  parties. 

It  must  be  admitted,  that  persons  sometimes  succeed  to  a  seat  in 
the  House  of  Lords,  by  inheritance,  who  are  a  disgrace  to  that  illus- 
trious assembly ;  and  it  would,  perhaps,  be  desirable  (if,  indeed,  such 
an  institution  could  be  contrived  so  as  to  be  free  from  abuse  and 
danger)  to  establish  a  censorship  upon  the  nobility,  such  as  existed  in 
the  aristocratic  republics  of  Genoa  and  Venice,  for  the  purpose  of 
casting  out  of  the  upper  house,  for  life,  or  a  lesser  term,  tliose  mem- 
bers who  are  unworthy  of  sitting  there.  But,  unless  the  upper  classes 
of  society  should  become  utterly  degraded  and  depraved  (in  Avhich 
case  a  revolution  must  necessarily  follow),  it  is  impossible  to  suppose 
that  the  House  of  Lords  can  ever  contain  a  sufficient  number  of 
incompetent  or  worthless  peers  to  infect  th'c  determinations  of  that 
body.  Such  persons  are,  indeed,  seldom  likely  to  take  an  active  part 
in  public  affairs;  they  are  driven  from  the  senate  by  the  dignity  and 
jmjiortance  of  its  deliberations;  and  they  remain  confounded  among 
the  followers  of  a  leader,  who  nuist  be  a  man  of  some  weight  in  par- 
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HameDt  and  the  country.     Thus  they  seldom  do  more  miscliief  than 
disgracuig  themselves. 

The  House  of  Lords  acquires  an  accession  of  vigour  and  talent  at 
every  generation,  by  the  elevation  of  ])ersons  of  great  birth  and 
imjjortance,  as  well  as  of  illustrious  magistrates,  commanders,  and 
statesmen,  who  (however  humble  their  origin  may  sometimes  be)  are 
rewarded  by  a  seat  in  that  august  assembly,  for  eminent  services 
rendered  to  their  country  in  peace  and  war. 

The  Commons  consist  of  all  such  men  of  property  in  the  kingdom 
as  have  not  seats  in  the  House  of  Lords,  every  one  of  whom  has  a 
voice  in  parliament,  either  personally  or  by  his  representatives.'  And 
here  it  is  necessary  to  observe,  that  the  expression,  the  commons,  is 
used  in  three  different  senses :  to  mean,  1  st,  the  whole  body  of  the 
population,  excepting  the  peers ;  2d,  the  persons  possessing  the  par- 
liamentary franchise ;  and,  3d,  the  representatives  of  the  people  in 
parliament,  who  are  also  called  the  Commons  in  parliament  assembled. 
It  would  be  impossible  for  the  Avhole  body  of  the  commons  to  assem- 
ble and  deliberate  ;  and  they  therefore  transfer  their  power  to  repre- 
sentatives, chosen  by  a  number  of  separate  districts  wherein  the 
voters  are  or  may  be  distinguished.  The  counties  arc  therefore  re- 
presented by  persons,  called  knights,  elected  by  the  j)roprietors  of 
lands ;  and  the  representatives  of  the  cities  and  boroughs  are  called 
citizens  and  burgesses,  who  are  chosen  by  the  mercantile  part,  or 
supposed  trading  interest  of  the  nation.  The  Universities  of  Oxford 
and  Cambridge,  also,  each  return  two  burgesses,  elected  by  the  mas- 
ters of  arts,  bachelors  of  divinity  and  civil  law,  and  doctors.  They 
were  first  indulged  with  this  permanent  privilege  by  king  James  I. 

The  number  of  members  of  the  House  of  Commons  is  now  656, 
(the  borough  of  Sudbury  having  been  disfranchised  by  stat.  7  &  8 
Vict.  c.  53.)  of  whom  498  represent  England  and  Wales,  53  Scotland, 
and  105  Ireland.  "Every  member,  though  chosen  by  one  particular 
district,  Avhen  elected  and  returned,  serves  for  the  whole  realm.  For 
the  end  of  his  coming  thither  is  not  particular,  but  general ;  not  barely 
to  advantage  his  constituents,  but  the  commonwealth  ;  to  advise  the 
crown,  as  appears  by  the  wi'it  of  summons  de  communi  consilio  super 
negotils  quihusdam  arduis  et  urgentibus,  regem,  statum,  et  defensionem 
regni  AnglicE  et  EcclesicB  Anglicance  concernentibus.  And  therefore  he 
is  not  bound,  like  a  deputy  to  the  United  Provinces,  to  consult  with, 
or  take  advice  of,  his  constituents  upon  any  particular  point,  unless  he 
himself  thinks  it  proper  or  prudent  so  to  do."- 

'  Blackst.  Cora.  b.  i.  c.  ii.  p.  158. 

-  Blackst.  Com.  b.  i.  c.  ii.  p.  159.     Coke,  4  Inst.  14.     Hats.  Tree.  vol.  il.  p.  7G. 
(Coke)   4  Inst.  p.  14.     Speaker  Onslow's  n.  to  Hats.  Prec.  loc.  cit.      Sidney  on 
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In  the  clectiou  of  knights,  citizens,  and  burgesses,  consists  the 
exercise  of  the  democratic  part  of  our  constitution ;  and  it  is  of  the 
greatest  im])ortance  to  reguhitc  by  whom,  and  in  what  manner,  the 
suffrages  are  to  be  given. 

We  must  now  proceed  to  take  a  cursory  view  of,  first,  the  qua- 
lifications of  electors ;  and,  secondly,  the  qualifications  of  the  elected. 

1.  As  to  the  qualifications  of  the  electors.  "The  true  reason  of 
requiring  any  qualification  with  regard  to  property  in  voters,  is  to  ex- 
clude such  persons  as  are  in  so  mean  a  situation  that  they  are  esteemed 
to  have  no  will  of  their  own.  If  these  persons  had  votes,  they  would 
be  tempted  to  dispose  of  them  under  some  undue  influence  or  other. 
This  would  give  a  great,  an  artful,  or  a  wealthy  man,  a  greater  share 
in  elections  than  is  consistent  with  general  liberty.  If  it  were  pro- 
bable that  every  man  would  give  his  vote  freely,  and  without  influence 
of  any  kind,  then,  upon  the  true  theory  and  genuine  principles  of 
liberty,  every  member  of  the  community,  howe.er  poor,  should  have 
a  vote  in  electing  those  delegates,  to  whose  charge  is  committed  the 
disposal  of  his  property,  his  liberty,  and  his  life.     But   since  that  is 

Gov.  §  44.  2  AVliItelock  on  Pari.  Writ.  294.  Burke,  at  the  close  of  Lis  speech  to 
the  electors  of  Bristol,  in  1774,  said  on  this  subject  —  "My  worthy  colleague  says 
his  will  ought  to  be  subservient  to  yours.  If  that  be  all,  the  thing  is  innocent.  If 
government  were  a  matter  of  will  upon  any  side,  yours,  without  question,  ought  to 
be  the  superior.  But  government  and  legislation  are  matters  of  reason  and  judg- 
ment, and  not  of  inclination :  and  what  sort  of  reason  is  that,  in  which  the  deter- 
mination precedes  the  discussion ;  in  which  one  set  of  men  deliberate,  and  another 
decide  ;  and  when  those  who  form  the  conclusion  are,  perhaps,  three  hundred 
miles  distant  from  those  who  hear  the  arguments  ?  To  deliver  an  opinion  is  the 
right  of  all  men  :  that  of  constituents  is  a  weighty  and  respectable  opinion,  which 
a  representative  ought  always  to  rejoice  to  hear,  and  which  he  ought  always  most 
seriously  to  consider.  But  authoritative  instructions  —  mandates  issued,  which  the 
member  is  bound  blindly  and  implicitly  to  obey,  to  vote,  and  to  argue  for,  though 
contrary  to  the  clearest  convictions  of  his  judgment  and  conscience — these  are 
things  utterly  unknown  to  the  laws  of  this  land,  and  which  arise  from  a  funda- 
mental mistake  of  the  whole  order  and  tenor  of  our  constitution.  Parliament  is 
not  a  congress  of  ambassadors  from  different  and  hostile  interests — which  interests 
each  must  maintain,  as  an  agent  and  advocate  against  other  agents  and  advocates — 
but  parliament  is  a  deliberative  assembly  of  one  nation,  with  one  interest, — that  of 
the  whole  ;  where  not  local  purposes,  not  local  prejudices  ought  to  guide,  but  the 
general  good  resulting  from  the  general  reason  of  the  whole.  You  choose  a 
member,  indeed  :  but,  when  you  have  chosen  him,  he  is  not  member  of  Bristol,  but 
he  is  a  member  of  parliament.  If  the  local  constituent  should  have  an  interest,  or 
should  form  a  hasty  opinion,  evidently  opposite  to  the  real  good  of  the  rest  of  the 
commimity,  the  member  for  that  place  ought  to  be  as  far  as  any  other  from  any 
endeavour  to  give  it  effect  ....  We  are  now  members  for  a  rich  commercial 
city  ;  this  city,  however,  is  but  a  part  of  a  rich  commercial  nation,  the  interests  of 
which  are  various,  multiform,  and  intricate.  We  are  members  for  that  great 
ation,  which,  howevei-,  is  itself  but  part  of  a  great  empire,  extended  by  our  virtue 
and  our  fortune  to  the  farthest  limits  of  the  cast  and  west." 
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hardly  to  be  expected  in  persons  of  indigent  fortunes,  or  such  as  are 
under  the  immediate  dominion  of  others,  all  popular  states  have  been 
obliged  to  establish  certain  qualifications  ;  whereby  some,  who  are 
suspected  of  having  no  Avill  of  their  own,  are  excluded  from  voting, 
in  order  to  set  other  individuals,  whose  wills  may  be  supposed  inde- 
pendent, more  thoroughly  upon  a  level  with  each  other."' 

Thus  every  elector  must  possess  a  certain  amount  of  property. 
"Nor  is  comparative  wealth  or  property  entirely  disregarded  in  elec- 
tions ;  for  though  the  richest  man  has  only  one  vote  at  one  place,  yet 
if  his  property  be  at  all  diffused,  he  has,  probably,  a  right  to  vote  at 
more  places  than  one,  and  therefore  has  many  representatives." 

Another  principle  has  (especially  in  later  times)  been,  with  abun- 
dant reason,  dwelt  upon  as  a  ground  for  requiring  that  electors  should 
possess  some  property  as  a  qualification  to  vote.  It  is  presumed  that 
a  man  possessed  of  an  amount  of  property  placing  him  above  actual 
want,  may,  probably,  have  some  degree  of  education,  and  be,  there- 
fore, more  capable  of  doing  his  duty  than  those  grossly  ignorant  per- 
sons, who  could  not  be  intrusted  with  an  important  political  power 
without  danger  to  the  community.  Besides,  a  man  who  has  some- 
thing to  lose  is  less  likely  to  support  desperate  measures,  and  dan- 
gerous adventurers,  than  one  who  can  lose  nothing,  or  very  little.  It 
is,  however,  very  difficult  to  say  where  the  line  should  be  drawn. 
Trustworthy  men  should  not  be  excluded  from  the  discharge  of  so 
important  a  duty  as  electing  representatives,  to  whose  charge  then* 
property,  their  liberty,  and  their  lives  are  committed ;  but  when  we 
see  how  much  the  greatest  and  most  vital  questions  of  policy  depend 
on  the  result  of  votes  given  on  the  hustings,  we  must  be  convinced, 
that  whenever  ignorant  and  needy  men  obtain  a  preponderance  in  the 
electoral  body,  the  downfal  of  this  country  will  be  very  difficult  to 
avert. 

But  to  return  to  our  qualifications ;  and,  first,  of  the  qualification 
required  to  elect  representatives  of  the  commons  of  England  and 
Wales.  The  electors  of  knights  of  the  shires  consist  of  four  classes ; 
namely,  freeholders,  copyholders  and  tenants  in  ancient  demesne, 
leaseholders,  and  tenants  or  occupiers  of  land. 

I.  All  freeholders,  that  is  to  say,  persons  holding  land  for  their 
own  life,  or  the  life  of  another  person,  or  for  an  estate  of  inheritance, 
are  entitled  to  vote  for  the  county  in  which  their  freehold  is  situate, 
provided  it  be  worth  not  less  than  forty  shillings  by  the  year,  clear  of 
all  deductions  and  charges  except  parliamentary  and  parochial  taxes.^ 

'  Blackst.  Com.  b.  i.  c.  ii.  p.  170,  17  L 

2  Stat.  8  Hen.  VL  c.  7. ;  10  Hen.  VI.  c.  2. ;  amended  by  14  Geo.  III.  c.  57. 
Before  those  statutes  a  freehold  was  required  to  constitute  a  county  elector.  Ashby 
V.  White,  per  Lord  Holt,  Lord  Raymond,  950. 

F  4 
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But  persons  holding  freeholds  for  life  (unless  they  had  or  might  ac- 
quire the  right  of  voting  previous  to  the  passing  of  the  stat.  2  &  3 
Wm.  IV.  c.  45.,  and  remain  seised  of  the  land,)  arc  not  now  entitled 
to  vote  either  in  counties,  or  in  cities  that  are  counties,  except  the  land 
be  of  the  yearly  value  of  10/.,  or  the  tenancy  came  to  them  by 
marriage,  marriage-settlement,  devise,  or  promotion  to  office.^ 

II.  The  holders  of  copyholds,  or  land  of  any  other  tenure  that  is 
not  freehold,  for  life,  or  any  greater  estate,  of  the  value  of  not  less 
than  ]  0/.  clear  yearly  value,  are  entitled  to  vote.- 

III.  A  right  of  voting  also  belongs  to  leaseholders,  entitled  to  any 
term  originally  created  for  sixty  years  (whether  determinable  on  lives 
or  not),  where  the  lands  are  worth  10/.  a  year;  or  for  any  term 
originally  created  for  twenty  years  (whether  determinable  on  lives  or 
not),  of  the  yearly  value  of  50/.  A  sub-lessee,  or  assignee,  of  such 
terms  of  sixty  and  twenty  years,  may  vote,  provided  he  is  in  actual 
occupation  of  the  premises.  ^ 

IV.  Persons  occupying  lands,  for  which  they  pay  a  bond  fide  rent 
of  not  less  than  50/.  a  year,  are  also  entitled  to  vote  for  counties. 
Other  important  qualifications  of  the  franchise  of  the  electors  for 
counties  in  England  and  Wales,  may  be  gathered  from  a  variety  of 
statutes  ■*;  which  direct  that  no  person  under  twenty-one  years  of  age 
shall  be  capable  of  voting  for  any  member.  This  extends  to  all 
members,  as  well  for  boroughs  and  counties  ;  as  does  also  the  next 
—  namely,  that  no  person  convicted  of  perjury,  or  subornation  of 
perjury,  shall  be  capable  of  voting.  That  no  person  shall  vote  in 
right  of  any  freehold  not  \\(i}i^hond  fide  by  him,  but  conveyed  to  him 
fraudulently  to  qualify  him  to  vote.'^ 

The  voters  for  cities  and  boroughs  are — 1st,  The  owners,  or  tenants 

'  2  &  3  W.  IV.  c.  45.  §  18,  21.  "  Id.  §  19. 

3  2  &  3  W.  IV.  c.  45.  §  19. 

♦  7  &  8  W.  III.  c.  23. ;  2  Geo.  II.  c.  24.;  18  Geo.  II.  c.  18. ;  19  Geo.  II.  c. 
28. ;  31  Geo.  II.  c.  14. ;  3  Geo.  III.  c.  24. ;  10  Anne,  c.  23. ;  20  Geo.  III.  c. 
17.;  and  30  Geo.  III.  c.  25. 

■''  To  guard  the  better  against  tliese  frauds,  it  is  further  provided,  tliat  every 
voter  shall  have  been  in  actual  possession  or  receipt  of  the  profits  of  his  freehold 
to  his  own  use,  above  twelve  calendar  months  before,  except  it  came  to  him  by 
descent,  marriage,  marriage-settlement,  will,  or  promotion  to  a  benefice  or  office. 
That  no  person  shall  vote  in  respect  of  an  annuity  or  rent-charge,  unless  registered 
with  the  clerk  of  the  peace  two  calendar  months  liefore,  except  where  it  came  to 
him  by  descent,  marriage,  marriage-settlement,  devise,  presentation  to  a  benefice, 
or  promotion  to  an  office,  in  all  which  cases  a  certificate  on  oath  must  be  entered 
in  the  same  manner  before  the  first  day  of  the  election.  Tiiat  in  mortgaged  or 
trust  estates,  the  person  in  possession,  under  the  above-mentioned  restrictions, 
shall  have  the  vote.  That  only  one  person  shall  be  admitted  to  vote  for  any  one 
house  or  tenement,  to  prevent  the  splitting  of  freeholds.  Blackst.  Com.  b.  i.  c.  ii. 
J).  172.  n.  Coleridge. 
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in  the  actual  occupation  of  houses  or  other  buildings,  cither  separately 
or  jointly  with  land,  of  the  clear  yearly  value  of  10/.,  situated  within 
such  cities  or  boroughs.^  2dly,  Burgesses  and  freemen  who  have  re- 
sided within  the  city  or  borough  for  six  months  previous  to  the  month 
of  July  In  the  year  when  the  election  takes  place ;  but  no  burgess  or 
freeman  is  entitled  to  vote  who  has  become  a  burgess  or  freeman  after 
the  1st  of  March,  1831,  otherwise  than  by  birth  or  servitude;  and 
those  claiming  by  birth  must  derive  their  title  from  persons  admitted, 
or  entitled  to  be  admitted,  burgesses  or  freemen  previous  to  that  day, 
or  becoming  so  since  that  time  in  respect  of  servitude.  3dly,  The 
inhabitants  of  cities  and  boroughs  paying  scot  and  lot,  sometimes  called 
potwalloppers,  who  are  qualified  and  entitled  by  the  usages  of  such 
cities  and  boroughs  to  vote,  and  who  were  entitled  to  vote  before  the 
passing  of  the  act  2  &  3  Wm.  IV.  c.  45.:  thus  that  species  of 
qualification  will  expire  with  the  present  possessors.  4thly,  The 
freeholders  and  burgage  tenants  in  cities  and  boroughs  which  arc 
counties  within  themselves  ;  but  such  freeholders  and  burgage  tenants 
are  not  entitled  to  vote  in  respect  of  property  acquired  after  the  1st 
of  March,  1831,  unless  it  came  to  them  between  that  day  and  the  pas- 
sing of  the  act  2  &  3  Wm.  IV.  c.  45.,  that  is  to  say,  the  7th  of 
June,  1832,  by  descent,  succession,  marriage,  marriage-settlement, 
devise,  or  promotion  to  an  ofiSce  or  benefice. 

We  must  now  proceed  to  chalk  out  the  chief  features  of  the  parlia- 
mentary franchise  in  Scotland.^ 

The  persons  entitled  to  vote  for  counties  are  —  1st,  Freeholders, 
the  owners  in  possession  of  land,  houses,  or  other  heritable  property, 
of  the  clear  yearly  value  of  10/.,  within  the  county ;  and  the  freeholders 
who  were  on  the  roll  of  any  shire,  or  were  entitled  to  be  put  on  such 
roll,  at  the  passing  of  the  act  2  &  3  Wm.  IV.  c.  65.,  that  is  to  say,  the 
1st  day  of  March,  1831,  and  Avho  retain  their  qualifications.  2dly, 
Tenants  holding  under  leases  for  not  less  than  fifty-seven  years,  at  the 
option  of  the  landlord,  or  for  their  life  times,  where  their  interest  is 
of  the  clear  yearly  value,  after  paying  the  rent,  of  not  less  than  10/. ; 
or  holding  under  leases  for  not  less  than  thirteen  years,  Avhere  the 
clear  yearly  value  is  not  less  than  50/;  or  avIio  have  been  for  twelve 
months  before  the  last  day  of  July  in  each  year  in  the  actual  personal 
occupancy  of  any  such  subject,  where  the  yearly  rent  is  not  less  than 
50/. ;  the  tenants,  whatever  the  rent  may  be,  who  have  paid  for  their 
interest  in  the  subject  a  price,  grnssum,  or  consideration  of  not 
less  than  300/. 

The  town-voters  are  —  Persons  In  the  occupancy,  either  as  pro- 

■  2  &  3  W.  IV.  c.  45. 

-  Erskine,  Inst,  (ed  Macallan),  b.  i.  tit.  iii.  §  8,  note.     2  &  3  W.  IV.  c.  65. 
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prietors,  tenants,  or  life-renters,  of  houses  or  other  buildings,  with  or 
without  land,  of  the  yearly  value  of  105'.,  within  the  city,  borough,  or 
town,  provided  they  have  paid  assessed  taxes  on  or  before  the  last  day 
of  July,  in  whit'h  tiicy  claim  to  exercise  tiieir  franchise. 

In  Ireland  the  county  members  are  elected'  by  freeholders  of  10/., 
a  year  ( the  forty-shilling  freeholders  having  been  disfranchised,  and 
the  qualification  raised  to  that  amount  by  the  10  Geo.  IV.  c.  8.); 
by  copyholders  of  10/.  a  year ;  and  by  leaseholders  of  terms  originally 
for  sixty  years  ( whether  determinable  on  lives  or  no ),  of  the  yearly 
value  of  10/. ;  or  for  fourteen  years,  in  like  manner,  of  the  yearly  value 
of  20/. ;  or  for  twenty  years,  having  a  beneficial  interest  of  the  clear 
yearly  value  of  10/. 

The  Irish  constituency  for  cities  and  boroughs  arc  —  Occupiers  as 
tenants  or  owners  of  houses,  or  other  buildings,  with  or  without  land, 
within  the  city  or  borough,  of  the  clear  yearly  value  of  10/. ;  in 
cities  and  towns  of  counties,  forty-shilling  freeholders  entitled  to  re- 
gister at  the  passing  of  the  stat.  3  &  4  Wm.  IV.  c.  88.,  that  is  to 
say,  on  the  7th  of  August,  1832,  so  long  as  they  retain  the  same 
qualification  ;  freemen  of  cities,  or  towns,  or  boroughs,  provided  they 
be  resident  in  the  city,  town,  or  borough,  or  within  seven  miles  of  it, 
and  are  not  mere  honorary  freemen. 

In  England,  Scotland,  and  Ireland,  no  person  receiving  parochial 
relief  is  capable  of  voting ;  and  all  votes  must  be  registered.  The 
acts  already  referred  to  contain  minute  regulations  for  their  registra- 
tion, for  their  revision,  and  the  adjudication  of  new  claims  to  vote. 
But  those  matters  are  now  regulated  in  England  and  Wales  by  the 
stat.  6  Vict.  c.  18.  By  that  act  the  overseers  of  the  poor  are  en- 
trusted with  the  preparation  of  registers  of  voters,  except  in  the  case 
of  freemen,  who  are  to  be  registered  by  the  town  clerk  ;  or  in  London, 
by  the  clerks  of  the  different  city  companies.  Those  registers  are  re- 
quired to  be  revised  in  the  months  of  July  and  August  in  each  year, 
by  certain  barristers  appointed  by  the  senior  judge  of  assize ;  and,  in 
London  and  iMiddlcsex,  by  the  lord  chief  justice  of  the  court  of  Queen's 
Bench  :  but  the  decisions  of  tlie  revising  barristers  on  matters  of  law, 
are  liable  to  be  reviewed  on  appeal  by  the  court  of  Common  Pleas. 

Such  arc  the  chief  features  of  the  franchise  in  the  United  Kino;dom 
of  Great  Britain  and  Ireland. 

It  remains  for  us  to  examine  what  are  the  qualifications  of  persons 
to  be  elected  members  of  the  House  of  Couunons. 

Some  of  these  depend  upon  the  law  and  custom  of  parliament, 
declared  by  the  House  of  Commons ;  others  upon  certain  statutes.^ 

And,  first,  of  those  ])crsons  wlioni  the  law  has  disqualified, —  1st, 

'  Sec  2  &  3  W.  IV.  c.  88. 

-  lihickst.  Com.  b.  i.  c.  ii.  p.  175.     (Coke)  4  ln.st.  47.  48. 
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because  they  are  held  unfit  or  Incapable  of  exercising  so  important  a 
trust ;  or,  2dly,  not  sufficiently  independent  of  the  crown  to  execute  it 
with  safety  to  the  liberties  of  the  people ;  or,  3dly,  because  they  are 
invested  with  some  office  or  character  which  precludes  them  from 
exercising  the  functions  of  representatives  of  the  commons. 

Of  the  first  class  are  aliens  born,  minors,  outlaws  on  criminal 
prosecution,  persons  insane,  and  persons  attainted  of  treason  or 
felony ' ;  —  and  of  the  second,  persons  holding  pensions  during  the 
pleasure  of  the  crown,  or  for  term  of  years'^;  persons  concerned 
in  the  management  of  any  duties  or  taxes  created  since  1692  (except 
the  commissioners  of  the  treasury  ^) ;  and  also  those  who  hold 
the  following  offices'* :  —  Commissioners  of  prizes,  transports,  sick  and 
wounded,  wine-licenses,  navy  and  victualling ;  secretaries  or  receivers 
of  prizes  ;  comptrollers  of  the  navy-accounts  ;  agents  for  regiments  ; 
governors  of  plantations,  and  their  deputies ;  officers  of  Gibraltar ; 
officers  of  excise  and  customs  ;  clerks  and  deputies  of  the  several  offices 
of  the  treasury,  exchequer,  navy,  admiralty,  pay  of  the  army  and  navy^ 
secretaries  of  state,  salt,  stamps,  appeals,  wine -licenses,  hackney- 
coaches,  hawkers  and  pedlars,  and  by  10  Geo.  IV.  c.  44.  metro- 
politan police  magistrates.  This  disqualification  also  extends  to 
all  persons  that  hold  any  new  office  or  place  of  profit  under  the 
crown,  created  since  1705.'^ 

It  is,  indeed,  necessary  to  limit  the  number  of  persons  holding 
office  who  may  sit  in  the  House  of  Commons,  for  without  some 
such  provision  the  constitutional  independence  of  that  assembly 
might  be  destroyed  by  a  corrupt  and  designing  minister.  But, 
on  the  other  hand,  the  great  principle  of  the  responsibility  of 
ministers  to  parliament  could  not  be  eflTectually  applied  to  the  ad- 
ministi-ation  of  public  affivirs,  unless  there  were  in  both  houses  of  par- 
liament a  competent  number  of  persons  entrusted  with  the  diffi^rent 
departments  of  government,  ready  to  answer  in  parliament  and  before 
the  country  for  the  honesty,  the  expediency,  and  the  wisdom  of 
their  official  conduct.  Our  constitutional  law,  therefore,  preserves  a  wise 
medium  between  the  unlimited  admission  of  placemen  to  the  House  of 
Commons,  and  their  total  exclusion :  securing  thereby  the  indepen- 
dence of  the  representatives  of  the  people,  and  at  the  same  time  pro- 

•  Blackfet.  Com.  b.  i.  c.  ii.  p.  162.  7  &  8  W.  III.  c.  25.  Com.  Joiirn.  16  Dec. 
1690.  Com.  Journ.  18  Feb.  1625.  Com.  Journ.  21  Jan.  1580.  4  Inst.  47. 
2.  Hats.  Prec.  37.     D'Ewes,  126.     Rogers,  57.     Comyn,  Dig.  Pari.  D.  9. 

"  Stat.  6  Anne,  c.  7.     Sec.  25.     1  Geo.  1.  st.  2.  c.  56. 
3  Stat.  5  &  6  W  &  M.  c.  2. 

*  Stat.  11  &  12  W.  III.  c.  2.  12  &  13  W.  III.  c.  10.  6  Anne,  c.  7.  15 
Geo.  III.  c.  22. 

^  Stat.  6  Anne,  c.  7.  As  to  Government  Contractors,  see  st.  22  Geo.  III. 
c.  45.;  and  as  to  bankrupts,  52  Geo.  III.  c.  144. 


76  THE    QUALIFICATIONS    OF    MEMBERS. 

viding  for  the  practical  efficiency  of  the  parliamentary  government  of 
the  realm. 

Under  the  third  head  of  disqualification  are  included  the  following 
persons :  —  All  lords  of  parliament,  because  they  sit  in  the  upper 
house ;  and  the  fifteen  judges  who  compose  the  courts  of  Queen's 
Bench,  Common  Pleas,  and  Exchequer,  because  they  sit  as  assistants 
in  the  House  of  Lords;  and  the  Scotch  and  Irish  judges':  yet  the 
Master  of  the  Rolls  and  masters  in  chancery,  who  sit  as  attendants 
in  that  house,  may  be  members  of  the  House  of  Commons.  The 
judge  of  the  high  court  of  admiralty  is  disqualified  by  stat.  3  &  4 
Vict.  c.  66. "^  Sheriffs  of  counties,  and  mayors  of  boroughs,  are 
incapable  of  being  elected,  or  sitting  for  those  counties  or  boroughs, 
because  they  arc  the  rcturning-officers  thereof^  Recorders  of  towns 
are  disqualified  from  representing  those  towns,  because  they  ad- 
minister justice  therein.''  The  clergy  are  incapable  of  sitting  in 
the  House  of  Commons,  because  it  is  said  that  they  arc  repre- 
sented in  the  convocation.^  It  is  also  especially  enacted,  that  the 
return  of  any  priest  or  deacon,  or  minister  of  the  kirk  of  Scot- 
land, to  sit  in  parliament,  shall  be  void.^  It  is  a  somewhat  curious 
circumstance,  that  the  act  in  question  mentions  only  priests,  deacons, 
and  ministers  of  the  kirk.  It  would  appear,  then,  that  a  Scotch 
bishop,  and  all  bishops  (except  Roman  Catholics),  not  holding  any 
see  in  England  or  Ireland,  may  sit  in  the  House  of  Commons. 

Scotch  peers  are  incapable  of  sitting  in  Parliament,  and  their  eldest 
sons  were    subject  to    the   same    disability   until  the   stat.   2   &   3 


'  Com.  Journ.  Xov.  9.  1G05.  7  Geo.  II.  c.  1 6.  sec.  4. ;  1  &  2  Geo.  IV.  c.  44.  By 
stat.  3  &  4  AV.  IV.  c.  94.  §  16.,  the  appointment  of  masters  in  chancery  is  vested 
in  the  crown.  Acceptance  of  the  ofEce,  therefore,  vacates  the  seat  of  a  member, 
but  he  may  be  re-elected. 

^  (1840.)  The  attorney-general  is  summoned  to  sit  as  assistant  in  the  House  of 
Lords,  and  the  solicitor-general  and  queen's  Serjeants  as  attendants.  But  they 
may  sit  .in  the  House  of  Commons.  Hats.  Preced.  vol.  ii.  p.  26 — 29.  Hatsell 
says,  that  the  Master  of  the  Rolls  is  an  attendant.     H.  Free.  vol.  ii.  p.  27.  n. 

3  Bro.  Abr.  tit.  Parliament,  7.  Com.  Journ.  2.5  June,  1604;  14  Apr.  1614; 
22  Mar.  1620,  2,  4;  15  June,  17  Nov.  168.5.  ll:d.  of  Pari.  114.  4  Inst.  48. 
Whitlock  of  Pari.  c.  xcix.  c.  ci.  1  Dougl.  El.  case  ccccxix.  4  Dougl.  El.  case 
Ixxxvii. 

*  Stat  5  &  6  W.  IV.  c.  76.  §  103. 

■'  Com.  Journ.  13  Oct.  1553;  8  Feb.  1620;  17  Jan.  1661. 

•*  41  Geo.  HI.  c.  63.  Roman  Catholic  bishops,  priests,  and  deacons,  are  dis- 
qualified by  stat.  10  Geo.  IV.  c.  7.  §  9.  But  the  act  only  specifies  holy  orders;  so 
It  would  seem  that  a  person  in  minor  orders  in  the  Church  of  Rome  might  sit  in 
the  House  of  Commons,  though  he  were  a  cardinal.  It. is  quite  clear  that  a  monk 
or  friar  may  be  elected  and  sit  in  the  House  of  Commons,  and  so  may  a  prelate  of 
the  court  of  Rome,  jjrovided  they  be  not  in  orders.  See,  concerning  the  distinc- 
tion between  holy  and  minor  orders,  Catech.  Concil.  Trident,  par.  ii.  §  26.  §  52. 
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Win.  IV.  c.  65. ;  but  Irish  peers  may  sit  in  the  House  of  Commons 
by  virtue  of  the  Irish  Act  of  Union. 

If  any  member  accepts  an  office  of  profit  under  the  crown  (except 
an  officer  in  the  army  or  navy  accepting  a  new  commission),  the 
holder  of  which  is  not  incapacitated  to  sit  and  vote,  his  seat  is  never- 
theless void  ;  though  he  may  be  re-elected.'  And  this  is  a  provision 
highly  favourable  to  the  liberty  of  Parliament,  because  it  sends  every 
such  member  to  give  an  account  to  his  constituents  of  his  conduct  in 
Parliament  whereby  he  may  have  obtained  oflSce,  and  of  the  motives 
which  induced  him  to  accept  it.  It  is  moreover  reasonable  and  just 
that  every  constituency  should  have  an  opportunity  of  deciding 
whether  they  will  be  represented  by  a  placeman  or  no.  Thus 
members  desiring  to  be  relieved  of  their  trust,  usually  ask  for  and 
accept  the  office  of  steward  or  bailiff  of  the  three  Chiltern  hundreds  of 
Stoke,  Desborough,  and  Bonenham,  or  of  the  manor  of  East  Hundred, 
or  steward  of  the  manors  of  Htinpholm,  or  Northstead,  which  accept- 
ance vacates  their  seat ;  and  this  is  the  only  mode  of  resigning  a  seat 
in  the  House  of  Commons.^  But  a  person  chosen  as  representative 
by  two  places  at  a  general  election,  may  choose  for  which  he  will 
serve,  and  thereby  make  vacant  the  repi'esentation  of  one  of  such 
places.  The  disqualifications  already  enumerated  extend  to  Scotland 
and  Ireland  ;  and  by  the  21  Geo.  III.  c.  45.,  the  holders  of  certain 
Irish  ofiices  are  also  disqualified.  It  is  necessary  to  add,  that  a  person 
elected  and  returned  a  member  of  the  House  of  Commons  is  dis- 
qualified to  be  elected  for  any  other  place  so  long  as  he  retains  his 
former  seat,  for  this  reason  among  others,  that  he  is  the  representative 
of  the  whole  community,  and  is  therefore  already  the  representative  of 
the  place  whose  seat  is  at  the  time  vacant.^ 

All  persons  not  holding  any  office,  or  invested  with  any  character 
incapacitating  him  to  sit  in  parliament,  may  be  returned  for  any 
place  or  county  in  England  or  Ireland,  provided  they  have  the  amount 
of  property  required  by  law  as  a  qualification* ;  that  is  to  say,  for  a 
county,  1st,  an  estate  for  life  or  lives,  or  a  leasehold,  either  absolute 
or  determinable  on  lives,  of  which  not  less  than  thirteen  years  remain 
unexpired  at  the  time  of  the  election,  in  lands,  tenements,  and  here- 
ditaments, situated  in  Great  Britain  and  Ireland,  of  the  clear  yearly 
value  of  not  less  than  600/. ;  or,  2dly,  personal  estate  of  the  same 
clear  yearly  value,  also  in  Great  Britain  and  Ireland ;  or,  3dly,  real 


'  Blackst.  Com.  b.  i.  c.  ii.  p.  176.     Hats.  Prec.  v.  ii.  p.  61. 

"  2  Hatsell  Prec.  41.;  and  see    letter  of  Mr.  Goulburn  to  Viscount  Chelsea, 
Pari.  Paper,  1842  (544). 
3  2  Hatsell  Prec.  73,  74. 
^  Stat.  1  &  2  Vic.  c.  48. 
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and  personal  estate  of  the  nature  above  mentioned,  together  amount- 
ing to  the  clear  yearly  value  of  600Z.  The  qualification  required  for 
a  member  for  a  city  or  borough  is  as  follows  :  —  Ileal  or  personal 
estate,  or  both  together,  of  the  same  nature  as  is  required  to  qualify 
a  county  member,  but  of  the  clear  annual  value  of  300/.  The  act 
requiring  these  qualifications  does  not  apply  to  the  sons  or  heirs 
apparent  of  peers  or  lords  of  parliament  (including  bishops,)  nor  to 
the  members  for  the  Universities  of  Oxford  and  Cambridge,  and 
Trinity  College,  Dublin,  nor  to  the  sons  and  heirs  apparent  of  persons 
qualified  under  that  act  to  serve  as  a  knight  of  the  shire.  They  may 
all  be  elected  without  possessing  any  qualification  of  property.  But 
where  the  act  requires  a  qualification,  the  member  need  only  be 
qualified  at  the  time  of  his  return  and  of  taking  his  seat.  No 
qualification  whatever  in  property  is  required  of  Scotch  members. 

We  have  now  considered  the  component  parts  of  the  Parliament. 
The  functions,  laws,  and  regulations  of  that  assembly  will  be  the 
subject  of  the  next  Chapter. 


CHAPTER  VI. 

OF    PARLIA3IENT  —  ITS    LAWS    AND    CUSTOMS. 

In  the  preceding  Chapter  we  considered  the  nature  of  the  high  court 
of  Parliament,  and  the  parts  whereof  it  is  composed. 

We  will  now  proceed  to  inquire  concerning  the  laws  and  customs 
of  that  august  assembly,  under  the  following  heads  :  —  I.  The  time 
and  manner  of  its  assembling.  —  II.  The  laws  and  customs  relating 
to  Parliament  considered  as  one  aggregate  body.  —  III.  and  IV.  The 
laws  and  customs  relating  to  each  House  separately  and  distinctly 
taken.  —  V.  The  method  of  jDroceeding,  and  making  statutes  in  both 
houses. — And,  VI.  The  manner  of  the  Parliament's  adjournment, 
prorogation,  and  dissolution. 

I.  As  to  time  and  manner  of  assembling. 

The  parliament  is  summoned  by  the  queen's  writ  or  letter,  issued 
out  of  chancery,  by  the  advice  of  the  privy-council,  at  least  fifty  days 
before  it  begins  to  sit.^  It  is  the  exclusive  prerogative  of  the  crown 
to  convene  parliament,  and  appoint  the  place  of  its  meeting.  This 
prerogative  is  founded  on  very  good  reason.     The  precise   time  and 

'  Blackst.  Com.  b.  i.  c.  ii.  p.  149.  ;  and  see  22cl  art.  of  Union  with  Scotland. 
Blackst.  Magn.  Chart.  Juh.  14.     7  &  8  W.  III.  eh.  25.     2  Hats.  Treced.  235. 
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place  of  assembling  parliament,  being  matters  of  policy  and  convenience, 
properly  belong  to  tlie  executive  power  of  the  state ;  which  is, 
also,  the  only  branch  of  the  sovereign  power  (except  the  judicial, 
which  proceeds  only  by  fixed  laws,)  that  has  a  separate  existence,  and 
is  capable  of  performing  any  act  at  a  time  when  no  parliament  is  in 
being.  By  stat.  6  Anne,  c.  7.,  on  a  demise  of  the  crown,  if  there  be 
no  parliament  in  existence,  the  last  parliament  revives,  and  sits 
again;  and  by  stat.  37  Geo.  III.  c.  127.  its  existence  is  limited  to 
six  months,  for  which  time  it  continues  unless  dissolved  by  the  suc- 
cessor. This  is  a  provision  for  a  case  in  which  no  exercise  of  dis- 
cretion is  necessary. 

The  deposition  of  king  Richard  II.,  the  Restoration  and  the  revo- 
lution of  1688,  occasioned  three  remarkable  cases  wherein  the  obser- 
vance of  these  rides  of  the  common  law  was  not  possible.  The  cession  of 
king  Richard  of  course  put  an  end  to  the  existence  of  the  parliament 
summoned  by  his  writs.  But  his  successor,  Henry  IV.,  found  it 
expedient,  or  perhaps  necessary,  not  to  wait  for  the  summoning  and 
assembling  of  a  new  parliament.  The  lords  and  commons,  however, 
in  conformity  with  the  principles  of  the  common  law,  did  not  take 
the  name  of  a  parliament,  but  only  that  of  the  estates  of  the  reahn. 

Their  assembly  was,  accordingly,  not  opened  by  commission ;  no 
one  presided  therein;  the  Commons  did  not  adjourn  to  their  own 
chamber;  and  they  chose  no  speaker.  The  parliament  summoned  by 
the  writs  of  king  Richard  could  not  legally  sit  as  the  parliament  of 
king  Henry.  To  overcome  these  difficulties,  an  expedient  was 
devised,  of  issuing  writs  for  a  new  parliament,  returnable  in  six  days. 
These  writs  neither  were  nor  could  be  complied  with ;  but  the  same 
members  as  had  deposed  Richard  sat  in  the  new  parliament,  which 
was  regularly  opened  by  Henry's  commissioner,  as  if  they  had  been 
duly  elected. 

By  this  ingenious  contrivance  of  supposing,  by  a  legal  fiction,  that 
a  new  parliament  had  been  duly  elected,  the  colour  of  a  legal  parlia- 
ment was  given  to  the  convention  of  estates,  by  assuming  them  to  be 
assembled  and  to  sit  in  obedience  to  king  Henry's  writs.  ^ 

The  convention-parliament  which  restored  king  Charles  II.  met 
above  a  month  before  his  arrival  —  the  lords  by  their  own  authority, 
and  the  commons  in  pursuance  of  writs  issued,  in  the  name  of  the 
keepers  of  the  liberties  of  England,  by  authority  of  parhament. 
But  this  was  (as  Blackstone  says)  for  the  necessity  of  the  thing, 
which  supersedes  all  law  ;  for,  if  they  had  not  met,  it  was  morally 
impossible  that  the  kingdom  should  have  been  settled  in  peace. 
And  the  first  thing  done  on  the  king's  return  was  to  pass  an  act 

'  Hallam,  Mid.  Ages,  v.  ii.  part  iii.  c.  viii.  d.  112. 
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declaring  this  to  be  a  good  parliament,  though  not  summoned  by  the 
king's  writs.  It  was  at  that  time  a  gieat  doubt  among  lawyers 
whether  even  this  healing  act  made  it  a  gi)od  parliament,  and  held  by 
very  many  in  the  negative,  though  Blackstone  is  of  opinion  that  this 
is  too  nice  a  scruple.  Out  of  abundant  caution  it  was  thought 
necessary  to  confirm  its  acts  in  the  next  parliament  by  statute  13 
Car.  II.  c.  7.  and  114. 

"It  is  likewise  true,  that  at  the  time  of  the  Revolution,  a.d.  1688, 
the  lords  and  commons,  by  their  own  authority,  and  upon  the  sum- 
mons of  the  Prince  of  Orange  ( afterwards  King  William  III. ),  met 
in  convention,  and  therein  disposed  of  the  crown  and  kingdom.  But 
it  must  be  remembered,  that  this  assembling  was  upon  a  like  principle 
of  necessity  as  the  Restoration ;  that  is,  upon  a  full  conviction  that  king 
James  II.  had  abdicated  the  government,  and  that  the  throne  was 
thereby  vacant :  which  supposition  of  the  individual  members  was 
confirmed  by  their  concurrent  resolution  when  they  actually  came 
together.  And  in  such  case  as  the  palpable  vacancy  of  the  throne,  it 
follows,  ex  necessitate  rei,  that  the  form  of  the  royal  writs  must  be  laid 
aside,  otherwise  no  parliament  can  ever  meet  again.  For  let  us  put 
another  possible  case,  and  suppose,  for  the  sake  of  argument,  that  the 
whole  royal  line  should  at  any  time  fail  and  become  extinct,  which 
would  indisputably  vacate  the  throne :  in  this  situation,  it  seems  rea- 
sonable to  presume  that  the  body  of  the  nation,  consisting  of  lords  and 
commons,  would  have  a  right  to  meet  and  settle  the  government ; 
otherwise  there  must  be  no  government  at  all.  And  upon  this,  and 
no  other  principle,  did  the  Convention  of  1688  assemble.  The  vacancy 
of  the  throne  was  precedent  to  their  meeting  without  royal  summons, 
not  a  consequence  of  it.  They  did  not  assemble  without  writ,  and 
then  make  the  throne  vacant ;  but  the  throne  being  previously  vacant 
by  the  king's  abdication,  they  assembled  without  writ,  as  they  must 
do,  if  they  assembled  at  all.  Had  the  throne  been  full,  their  meeting 
Avould  not  have  been  regular  ;  but  as  it  was  really  empty,  such  meeting 
became  absolutely  necessary.  And  accordingly  it  is  declared  by  the 
Stat.  1  W.  &  i\l.  s.  i.  c.  1.,  that  this  convention  was  really  the  two 
houses  of  parliament,  notwithstanding  the  want  of  writs  and  other 
defects  of  form.  So  that,  notwithstanding  these  two  capital  exceptions 
(at  the  Restoration,  and  the  Revolution  t)f  1688)  which  were  justifi- 
able only  upon  a  principle  of  necessity  (and  each  of  which,  by  the 
way,  induced  a  revolution  in  the  government),  tlie  rule  laid  down  is 
in  general  certain,  that  the  king  only  can  convoke  a  parliament."' 

'  IJlm-kst.  C'liiii.  1).  i.  c.  ii.  p.  l.jl,  15-2.  IluUain  sees  tliis  fiimous  transaction  in  a 
very  ditlerent  liglit,  wliicli  is,  indeed,  more  consistent  with  the  facts  of  the  case. 
He  holds  the  word  "  abdication  "  to  have  been  meant  to  express,  not  a  voluntary 
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Though  the  crown  is  at  lilierty  to  convoke  parliament  at  what  ever 
time  and  place  it  thinks  proper,  it  is  bound  by  the  statute  16  Car.  II. 
c.  1.  not  to  intermit  holding  a  parliament  for  above  three  years.  It 
was,  indeed,  provided  by  statutes  4  Ed.  III.  c.  14.,  and  36  Ed.  III. 
c.  10.,  that  the  king  should  convoke  parliament  every  year,  or  oftener, 
if  need  be.  But  the  looseness  of  these  last  words  enabled  some  of  our 
monarchs  to  neglect  holding  parliaments  for  a  considerable  time.  By 
the  statute  1  W.  &  M.  stat.  2.  c.  2.,  it  is  declared  to  be  one  of  the 
rights  of  the  people,  that  for  redress  of  all  grievances,  and  for  mend- 
ing, strengthening,  and  preserving  the  laws,  parliaments  ought  to  be 
held  frequently.  And  it  is  again  enacted  by  the  stat.  6  W.  &  M. 
c.  2.,  that  a  new  parliament  shall  be  called  within  three  years  after 
the  determination  of  the  former.  However,  the  best  security  for  the 
frequent  sitting  in  parliament,  is  the  practice  of  voting  the  supplies 
only  for  one  year. 

II.  We  are  next  to  examine  the  laws  and  customs  relating  to  par- 
liament considered  as  one  aggregate  body. 

"The  power  and  jurisdiction  of  parliament,"  says  Coke\  "is  so 
transcendant  and  absolute,  that  it  cannot  be  confined,  either  for 
causes  or  persons,  within  any  bounds."  And  of  this  high  court  he 
adds,  it  may  be  truly  said,  "  si  antiquitatem  species,  est  vetustlssima  ; 
si  dignitatem^  est  honoratissima ;  si  jurisdictionem,  est  capacissima.''' 
It  is,  however,  sufficient  to  say  that  it  is  invested  with  that  sovereign, 
unlimited,  uncontrollable  power  of  legislation,  which  must  exist  some- 
where in  every  state.  In  order  to  prevent  the  mischiefs  that  might 
arise  by  placing  this  extensive  authority  in  hands  that  are  either  in- 
capable, or  else  improper  to  manage  it,  it  is  provided  by  the  custom 
and  law  of  parliament  ^  that  no  one  shall  sit  or  vote  in  either  house 
unless  he  be  twenty-one  years  of  age.  This  is  also  expressly  declared 
by  stat.  7  &  8.  W.  III.  c.  25.,  with  regard  to  the  House  of  Commons 
And  no  member  can  sit  or  vote  in  either  house  until  he  has  taken  the 
oaths  of  allegiance,  supremacy,  and  abjuration  ;  or,  if  he  be  a  Roman 
Catholic,  the  oath  prescribed  by  stat.  10  Geo.  IV.  c.  7.  sec.  2.^  Aliens 
are  incapable  of  serving  in  parliament*,  and  by  stat.  12  &  13.  W.  III. 

cession,  but  a  constructive  abandonment  of  right  by  misconduct,  which  is,  in  truth, 
much  the  same  in  substance  as  a  forfeiture.  In  fact,  it  is  acknowledged  that  the 
change  of  dynasty  was  brought  about  by  a  revolution.  But  Blackstone's  theory  is 
the  only  one  that  can  clothe  the  Revolution  of  1688  with  a  legal  form  and  colour  ; 
and,  as  a  legal  theory,  it  is  interesting  and  valuable.  See  Hallam,  Const.  Hist, 
vol.  iii.  p.  128.  &c. 

'  4  Inst.  36.;  and  Co.  Litt.  110  a. 

2  Whitelock,  c.  50.;  4  Inst.  47.;  and  as  to  aliens,  stat.  12  &  13  W.  3.  c.  2. 
Com.  Journ.  10  Mar.  1623 ;  18  Feb.  1625. 

3  May,  Law  of  Pari.  135.  n.  139.  461,  462. 

'*■   Com  Journ.  10  Mar.  1623;  18  Feb.  1625. 

G 


82  PARLIAMENT  —  ITS    LAWS   AND    CUSTOMS. 

c.  2.  even  such  as  are  naturalised.  These  arc  not  the  only  stand- 
ing disabilities  ;  for  if  any  pei'son  is  made  a  peer  by  the  Crown,  or 
elected  to  serve  in  the  House  of  Commons  by  the  people,  yet  may 
the  respective  houses,  upon  complaint  of  any  crime  in  such  person, 
and  proof  thereof,  adjudge  him  disabled  and  incapable  to  sit  as  a 
member ' ;  and  this  by  the  law  and  custom  of  parliament. 

The  high  court  of  parliament  is  said,  by  Lord  Coke,  to  have  its 
own  peculiar  law,  called  the  law  and  custom  of  parliament,  Avhich  is  to 
be  better  learned  out  of  the  rolls  of  parliament,  and  other  records, 
and  by  precedents,  and  continual  experience,  than  by  any  one  man.'- 
Blackstone  observes,  that  the  wliole  law  and  custom  of  parliament 
has  its  original  in  this  one  maxim  :  "  that  whatever  matter  arises 
concerning  cither  house  of  parliament,  ought  to  be  examined,  dis- 
cussed, and  adjudged  in  that  house  to  which  it  relates,  and  not  else- 
Avhere."  '^  Thus  the  House  of  Lords  would  not  allow  the  Commons  to 
interfere  in  deciding  on  the  election  of  a  representative  peer ;  nor 
would  the  Commons  suffer  the  Lords  to  judge  of  an  election  petition  : 
and  neither  house  would  permit  the  ordinary  courts  of  law  to  examine 
any  such  matter.  But  the  maxims  on  which  they  proceed,  and 
the  mode  of  ])roceeding,  are  entirely  dependent  upon  the  will  of 
parliament. 

The  privileges  of  parliament  are  also  very  large  and  indefinite  : 
and  therefore,  when  in  the  31st  Hen.  VI.  the  House  of  Lords  pro- 
poimded  a  question  to  the  judges  concerning  them,  that  is  to  say, 
Avhether  Thorpe,  speaker  of  the  House  of  Commons,  was  entitled 
to  be  discharged  from  arrest  in  a  civil  action,  the  Chief  Justice,  Sir 
John  Fortescue,  in  the  name  of  his  brethren,  declared  "that  they 
ought  not  to  make  answer  to  that  question ;  for  it  hath  not  been  used 
aforetime  that  the  justices  should  in  any  wise  determine  the  privileges 
of  the  high  court  of  parliament.  For  it  is  so  high  and  mighty  in  its 
nature  that  it  may  make  law ;  and  that  which  is  law  it  can  make  no 
law :  and  the  determination  and  knowledge  of  that  privilege  belongs 
to  the  lords  of  parliament  and  not  to  the  justices."*  But  here  we 
must  be  careful  not  to  confound  the  supreme  and  uncontrollable 
power  of  parliament,  composed  of  the  queen,  the  lords,  and  the  com- 
mons, with  the  privileges  of  the  House  of  Lords  and  the  House  of 
Conunons,  which  are  only  parts  of  the  parliament.     Thus,  privileges 

'  1  Hlaikst.  Com.  lG-2.  AVhit clock  on  Pail.  c.  IQ-i.  Lords'  Joiirn.  .'}  i\Iay,  16-20; 
13  May,  1624 ;  26  May,  172.3.  Com.  Journ.  14  Feb.  1580  ;  21  June,  1628  ;  9  Nov. 
21  Jan.  1640;  6  Mar.  1676;  6  Mar.  1711  ;  17  Feb.  1769. 

2  Co.  Litt.  lib.     4  Inst.  50. 

3  Hlackst.  Com.  b.  i.  c.  ii.  p.  162.     (Coke)  4  Inst.  15.     13  Kop.  63. 

*  1  Bl.  Com.  163.  Soldon,  iJuronago,  parti,  c.  4.  Campbull,  Lives  of  the 
Chancellors,  vol.  i.  pp.  373.  375.    1  Hats.  Free.  29.    13  Hep.  64.    But  see  ibid.  63. 
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that  have  the  sanction  of  the  whole  pailianient,  such  as  the  right  of 
freedom  of  speech  (so  that  debates  and  proceedings  of  parliament  are 
not  to  be  questioned  in  any  other  court  or  place),  which  is  particularly- 
demanded  of  the  queen  or  her  representatives,  in  the  presence  of  the 
lords,  by  the  speaker  of  the  House  of  Commons,  at  the  beginning  of 
every  parliament  (a  right  declared  by  stat.  W.  &  M.  st.  2.  c.  2.)  and 
the  right  of  both  houses  to  publish  such  papers  as  they  may  deem 
necessary,  and  to  protect  their  officers  and  servants  in  so  doing,  se- 
cured by  stat.  3  Vict.  c.  9.  \  are  a  part  of  the  parliamentary  law  of 
the  land.  Of  the  same  nature  are  the  privileges  of  either  house  of 
parliament  which  are  established  as  custom,  by  the  tacit  sanction  of 
the  other  branches  of  the  legislature.  But  the  supposed  power  of 
the  houses  of  parliament  separately  to  declai*e  what  are  their  respec- 
tive privileges,  and  to  make  new  privileges  by  their  own  authority 
without  any  control,  cannot  be  grounded  on  the  supreme  power  of 
parliament.-  Blackstone  is  of  opinion,  that  "  if  all  the  privileges  of 
jsarliament  were  once  to  be  set  down  and  ascertained,  and  no  privi- 
lege to  be  allowed  but  what  was  so  defined  and  determined,  it  were 
easy  for  the  executive  power  to  devise  some  new  case  not  Avithin  the 
line  of  privilege,  and,  under  pretence  thereof,  to  harass  any  refractory 
member,  and  violate  the  freedom  of  parliament.  The  dignity  and 
independence  of  the  two  houses  are,  therefore,  in  a  great  measui'e 
preserved  by  keeping  their  privileges  indefinite."^ 

But  Mr.  Justice  Coleridge  denied  this  position  in  the  case  of  Stock- 
dale  V.  Hansard,  where  the  Court  of  Queen's  Bench  held  that  an 
action  would  lie  for  an  illegal  act,  though  done  by  the  order  of  the 
House  of  Commons.*  This  decision  is  in  accordance  with  the  doctrine 
of  Lord  Holt,  that  "  the  authority  of  parliament  is  from  the  law,  and 
as  it  is  circumsdi-ibed  by  law,  so  it  may  be  exceeded  ;  and  if  they  do 
exceed  those  legal  bounds  and  authority,  their  acts  are  wrongful,  and 
cannot  be  justified  any  more  than  the  acts  of  a  private  man."  Thus 
Lord  Clarendon  construes  the  maxim,  that  the  House  of  Commons  are 
the  only  judges  of  their  own  privileges,  to  mean  that  they  are  the  only 
judges  in  cases  where  their  privileges  are  offended  against,  and  not 
that  they  are  the  only  judges  to  decide  what  are  their  privileges.'^ 
But  in  cases  of  commitments  for  contempt  by  the  houses  of  pai'lia- 
ment,  they  are  the  sole  judges  of  their  own  privileges,  to  adjudicate 
upon  and  punish  the  contempt.  A  person  so  committed  by  the  House 
of  Commons  cannot  be  discharged  by  any  court  by  habeas  corpus 

1  Harrison  Dig.  4025.  edit.  1844. 

•  '^  See  Hallam,  Const.  Hist.  vol.  iii.  p.  379,  &c. 

3  Blackst.  Com.  b.  i.  c.  ii.  p.  163.  *  9  Ad.  &  El.  225. 

^  Salkeld,  505.     2  Ld.  Raym.  1114.     Clarendon,  Hist.  v.  i.  p.  311. 
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during  the  session ' :  and  the  House  of  Lords  has  power  to  commit  an 
offender  to  prison  for  a  specified  term,  even  beyond  the  duration  of 
the  session,  as  well  as  to  impose  fines.^  The  power  of  punishing  con- 
tempts is  inherent  in  every  assembly  possessing  a  supreme  legislative 
authority ;  whether  they  are  such  as  tend  directly  to  obstruct  their 
proceedings,  or  directly  to  bring  their  authority  into  contempt.^ 

Peers,  lords  of  parliament,  and  members  of  the  House  of  Commons, 
are  exempt  from  arrest  in  civil  suits.^  Their  privilege  does  not  ex- 
tend to  treason,  felony,  and  breach  of  the  peace  "',  nor  to  contempts 
of  court,  which  are  in  the  nature  of  criminal  otfenccs  (such  as  an 
insult  to  the  court,  or  obstruction  to  its  jurisdiction),  as  contradis- 
tinguished iVom  those  which  consist  in  not  doing  something  which 
ought  to  be  done  in  the  course  of  a  suit.*^ 

III.  We  will  now  proceed  to  consider  the  laws  and  customs  of 
each  house  separately  taken.  And  first  of  the  laws  and  customs  of 
the  House  of  Lords.  These  (excluding  their  judicial  capacity,  of 
which  we  shall  treat  hereafter,)  are  principally  as  follows. 

Every  lord,  temporal  and  spiritual,  enjoys  the  ancient  privilege, 
either  granted  or  declared  by  the  Charta  de  Forestd,  9  Hen.  IIL  c.  2., 
of  killing  one  or  two  of  the  queen's  deer,  when  he  passes  through  a 
royal  forest,  on  his  way  to  or  from  attendance  on  summons  to 
parliament.  But  if  the  forester  be  absent,  the  lord  must  blow  a 
horn,  that  he  may  not  seem  to  take  the  queen's  venison  by  stealth. 

The  House  of  Lords  has  a  right  to  be  attended  by  the  judges  of 
the  court  of  Queen's  Bench  and  Common  Pleas,  and  such  of  the 
barons  of  the  Exchequer  as  are  of  the  degree  of  the  coif,  or  have 
been  made  sergeants-at-law  ;  and  also  by  the  king's  learned  counsel, 
being  sergeants,  and  by  the  Masters  of  the  Court  of  Chancery,  for 
their  advice  in  point  of  law,  and  for  the  greater  dignity  of  their 
proceedings.  The  judges,  the  master  of  the  rolls,  and  the  attorney- 
general,  are  assistants  of  the  house  ;  and  the  solicitor-general,  queen's 
sergeants,  and  masters  in  chancery,  are  attendants.  Their  place  is 
on  woolsacks  on  each  side  of  the  lord  chancellor.  They  can  neither 
speak  nor  vote,  Ijut  may  give  their  opinions  when  required  by  the 

'  lleg.  V.  Gosset,  3  Per.  &  Diivids.  349.  Re  Middlesex  SherilF,  11  A.l.  &  Kl.  273. 
Brass  Crosliy's  case,  2  W.  Black.  754. 

-  43  Lords'  Journ.  105.  Ld.  Dennian,  Stockdale  v.  Hansard,  9  Ad.  &  El.  jVIuy, 
Law  of  Pari.  70,  71. 

^  Beaumont  v.  Barrett,  1  Moore  Pr.  Council  59. 

^   12  &  13  Wni.  IIL  c.  3.     2  &  3  Wm.  IV.  c.  39.     :May,  Law  of  Pari.  90. 

'  Blackst.  Com.  b.  i.  c.  ii.  p.  165.     4  Inst.  25.     Com.  Journ.  20  May,  1675. 

<=  Lechmere  Cliarlton's  case,  2  Mylne  &  Craig  (1837),  316.  The  court  writes 
to  the  Speaker,  after  having  committed  the  member,  to  acfpiaint  him  of  the  fact. 
And  see  Long  WellesL^y's  case,  2  Iluss.  &  Mylne,  639. ;  and  IS  Tindal,  416. 
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house.  But  the  judges  alone  are  consulted.  They  cannot  however 
be  compelled  to  give  an  answer,  and  have  frequently  declined  to  do 
so,  or  answered  with  reserve  —  generally  (in  later  times)  because  the 
question  put  to  them  by  the  house  might  come  before  them  in  their 
judicial  capacity.'  The  secretaries  of  state,  with  the  attorney  and 
solicitor-general,  were  also  used  to  attend  the  house  of  peers,  and 
have  to  this  day  (together  with  the  judges  and  the  other  assistants 
and  attendants  of  that  house)  their  writs  of  summons  issued  at  the 
beginning  of  eveiy  parliament,  ad  tractandum  ct  consilium  im- 
pendendnm,  though  not  ad  consentiendum ;  but  whenever  of  late  years 
they  have  been  members  of  the  House  of  Commons,  their  attendance 
here  hath  fallen  into  disuse.^ 

Another  privilege  of  the  House  of  Lords  is,  that  every  lord  of 
parliament  may,  by  license  obtained  from  the  queen,  make  another 
lord  of  parliament  his  proxy,  to  vote  for  him  in  his  absence ;  a 
privilege  which,  according  to  Blackstone,  who  cites  Lord  Coke's 
4th  Institute  (p.  12.),  is  denied  to  the  members  of  the  other  house, 
because  they  are  themselves  representatives  of  a  multitude  of  people. 
That  privilege  is  subject  to  some  limitations,  for  no  proxies  can  be 


'  See  Co.  Litt.  110  a.  note  5.  Hargr. ;  and  Rot.  Pari.  39  H.  VI.  n.  12.,  succession 
to  the  crown.  31,  32  II.  VI.  n.  26.,  privilege  of  parliament.  Joiirn.  Dom.  Proc. 
P.  17  Feb.  and  3  March,  1620;  23  May,  1614;  1  May,  1626,  prerogative.  Rot. 
Pari.  27  H.  VI.  n.  17.,  cited  in  Dugd.  Baronage,  323  ;  and  Wilmot's  notes,  77.,  and 
In"  re  London  and  Westminster  Bank,  Bing.  N.  C.  197. ;  but  see  Macnaughten's 
case,  10  Clk.  &  Finel.  200.  (1843).  See  Fortesc.  Rep.  384,  385.  Fost.  199.  241. 
on  the  subject  of  reserve  in  taking  and  giving  extrajudicial  opinions,  which  may 
pledge  the  judges  ;  and  3  Institute,  39.,  where  Lord  Coke  gives  strong  opinions 
against  the  king  consulting  the  judges  beforehand  in  criminal  cases.  As  for  the 
form  of  the  writs  summoning  the  judges,  see  Hale,  Jurisd.  of  the  House  of  Lords, 
c.  ii.  p.  12,  13. ;  and  c.  ix.  p.  58,  &c. 

2  Blakst.  Com.  b.  i.  c.  iii.  p.  167.  stat.  31  Hen.  VIII.  c.  10.  Smith's  Commonwealth, 
b.  ii.  c.  iii.  Moor.  551.  4  Inst.  4.  Hale  of  Pari.  140.  Com.  Journ.  11  Apr.  1614, 
8  Feb.  1620,  13  Feb.  1625.  4  Inst.  48.  Macqueen,  Prac.  of  the  House  of  Lords, 
ch.  III.  See,  also,  the  Modus  tenendi  ParUamentum  ;  which,  however,  is  not  of  the 
antiquity  to  which  it  pretends,  but  was  drawn  up,  according  to  Selden  and  Prynne, 
as  late  as  the  time  of  Ed.  III.  or  Hen.  VI.  Co.  Litt.  69  b.  n.  2.  by  Ilargrave.  It 
is  in  an  appendix  to  Rapin's  Hist,  of  Eng.  Speaker  Onslow,  in  a  note  to  Hatsell's 
Precedents,  vol.  ii.  p.  27.,  says  that,  at  the  trial  of  a  peer,  the  attorney-general,  as 
an  assistant  to  the  House  of  Lords,  is  to  sit  within  the  bar,  unless  he  be  a  member 
of  the  House  of  Commons,  and  then  he  is  to  be  without  the  bar.  The  true  reason 
why  the  attorney  and  solicitor-general  and  queen's  sergeants  do  not  attend  in  the 
House  of  Lords,  even  on  occasions  of  mere  ceremonial,  is,  that  by  a  standing  order 
of  the  house,  dated  13th  May,  1742,  they  .ire  not  allowed  to  appear  at  the  bar  as 
counsel  for  any  private  person  after  having  taken  their  place  on  the  woolsacks. 
Hats.  Prec.  vol.  ii.  p.  28.  Sergeant  Lens,  appearing  at  the  bar  of  the  house  as 
counsel  for  a  private  person,  was  told  by  Lord  Eldon,  that,  having  taken  his  scat 
on  the  woolsack,  he  could  not  be  heard.     As  to  sergeants,  see  infra,  Ch.  XV. 
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used  in  committee  of  the  whole  house,  nor  in  any  judicial  cause,  and 
no  lord  can  receive  above  two  proxies.' 

The  lords  have  a  right  to  enter  their  protest  on  the  journals,  Avith 
the  reasons  why  they  dissent  from  any  particular  vote  of  the  house.^ 

Bills  which  affect  the  peerage  ought,  by  the  custom  of  i)arliament, 
to  begin  in  the  House  of  Lords,  and  not  to  be  altered  and  amended 
by  the  Commons.'' 

The  House  of  Lords  is  presided  over  by  the  lord  chancellor,  or 
lord  keeper  of  the  great  seal,  who  is  speaker  of  that  house  by  virtue 
of  his  office,  but  has  no  authority  there  for  preserving  order  in  the 
debates  beyond  any  other  member  of  the  assembly,  though  he  be  a 
peer.^  If  the  lord  chancellor,  or  lord  keeper,  is  a  peer,  he  may  take 
a  share  in  the  debates,  but  he  has  no  casting  vote ;  and  when  the 
number  of  votes  is  equal  on  both  sides,  the  question  passes  in  the 
negative.'^  When  there  is  no  lord  chancellor,  or  lord  keeper  of  the 
great  seal  (which  is  the  case  whenever  the  great  seal  is  placed  in  the 
hands  of  lords  commissioners),  a  speaker  of  the  House  of  Lords  is 
constituted  by  royal  commission.  Several  persons  are  usually 
appointed  by  commission  of  the  crown  to  be  deputy-speakers,  for 
the  purpose  of  supplying  the  place  of  the  lord  chancellor,  lord  keeper, 
or  lord  speaker,  when  they  are  respectively  absent.  A  deputy- 
speaker  may  be  a  commoner.  In  the  absence  of  all  those  functionaries, 
the  Lords  elect  a  speaker  pro  tempore  among  themselves.'' 

IV.  The  peculiar  laws  and  customs  of  the  House  of  Commons 
relate  principally  to  the  raising  of  taxes,  and  the  election  of  members 
to  serve  in  parliament. 

"  First,"  says  Blackstone,  "  with  regard  to  taxes :  it  is  the  ancient 
and  indisputable  privilege  of  the  House  of  Commons,  that  all  grants 
of  subsidies,  or  parliamentary  aids,  do  begin  in  their  house,  and  are 
first  bestowed  by  them ;  although  their  grants  are  not  effectual  until 
they  have  the  assent  of  the  other  two  branches  of  the  legislature." 
The  form  of  acts  for  granting  or  raising  money  is  different  from  that 
of  all  others.  The  usual  form  of  acts  is  a  preamble,  beginning, 
"  Whereas  hy  an  act  passed,  &c.,  it  is  enacted ;  or,  Jf/iereas,  for  such 
and  such  reasons,  it  is  expedient,  &c. ;  followed  by  the  enacting  part, 
wliich  commences.  Be  it  therefore  enacted  hj  the  queen'' s  most  excellent 

'  Lords'  Stg.  Ord.  No.  79.;  and  Lords'  Journ.  192.  Lords'  S.  O.  No.  83.  ]May, 
Law  of  Pari.  p.  220.     Comyn,  Digest  Parliament.  D.  19.     4  Inst.  12,  ];i. 

-  May,  Law  of  Pari.  221.     Lords'  St.  Ord.  No.  114. 

'  lilackst.  Coin.  b.  i.  c.  ii.  p.  127.  The  election  of  Scotch  representalivc  peers  is 
regulated  by  stat.  0  Anne,  o.  2.3. 

*  Mactpieen,  Pract.  of  the  IIo.  of  Lords,  24,  2.3. 

*  Lords'  Journ.,  25  June,  1661. 

•'  Macquccn,  Pract.  of  the  lie.  of  Lords,  19 — 23.  and  notes. 
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majesty,  by  and  loith  the  advice  of  the  lords  temporal  and  spiritual, 
and  commons,  in  this  present  parliament  assembled,  and  by  the  authority 
of  the  same,  that,  &c.  But  a  money-bill  begins,  3Iost  gracious 
sovereign,  ice,  your  majesty's  most  dutiful  and  loyal  subjects,  the 
conwions  of  the  United  Kingdom  of  Great  Britain  and  Ireland  in 
parliament  assembled,  toicards  making  good  the  supply  u^hich  tee  have 
cheerfully  granted  to  your  majesty  in  this  session  of  parliament,  have 
resolved  to  grant  unto  your  majesty  the  sum  herein-after  mentioned; 
and  do  therefore  most  humbly  beseech  your  majesty  that  it  may  be 
enacted ;  and  be  it  enacted  by  the  queen's  most  excellent  majesty,  by  and 
icith  the  advice  of  the  lords  spiritual  and  temporal,  and  commons,  in 
this  present  parliament  assembled,  and  by  the  authority  of  the  same, 
that,  &c.  If  any  reasons  or  acts  are  to  be  recited,  the  recitals  are 
inserted  between  the  words  most  gracious  sovereign  and  loe  your 
majesty''s  most  dutiful,  &c.,  commencing  with  the  usual  word  ichereas. 
Thus  the  Commons  bestow  the  grant  with  the  concurrent  authority 
of  the  Crown  and  the  Lords.'  The  reason  usually  given  for  this  is, 
that  the  supplies  are  raised  upon  the  body  of  the  people ;  but  when 
we  consider  what  a  large  amount  of  property  is  in  the  hands  of  the 
lords,  we  cannot  give  much  weight  to  such  an  argument.  Blackstone 
very  justly  says,  that  the  true  reason  is,  that  the  lords,  being  a 
permanent  hereditary  body,  created  by  the  sovereign,  arc  supposed 
to  be  more  liable  to  the  influence  of  the  crown,  and,  when  once 
influenced,  to  continue  so,  than  the  commons,  Avho  are  a  temporary 
elective  body,  freely  chosen  by  the  people.  But  the  lords  are 
enabled  to  secure  themselves  against  any  unfairness  or  improvidence 
on  the  part  of  the  commons,  by  being  invested  with  the  power  to 
reject  their  grants.  The  lords  are  not  allowed  by  the  commons  to 
amend  any  money-bill;  for  it  must  come  down  to  the  House  of 
Commons  with  the  amendments,  and  then  that  house  invariably 
rejects  the  bill.  Every  bill  which  imposes  any  charge  on  the  subject 
directly  or  indirectly,  has  been  construed  to  be  a  money-bill ;  and 
then  either  the  bill  itself  (if  it  is  for  granting  a  supply),  or  the 
money-clauses  (if  it  only  incidentally  charges  the  subject),  must  not 
be  altered  by  the  lords.^ 

All  motions  for  supply,  that  is  to  say,  for  granting  any  money,  or 

'  Blackst.  Com.  b.  i.  c.  ii.  p.  168.     4  Inst.  29  ;  and  Hats.  Prec.  vol.  iii.  p.  87. 

2  Hats.  Prec.  v.  iii.  p.  110,  &c.  In  the  Sess.  of  1846,  a  committee  recommended 
that  the  Commons  should  acquiesce  in  the  Lords  passing  money  clauses  in  rail- 
way bills  ;  that  some  of  those  bills  might  commence  in  the  upper  house.  The  queen 
can  no  more  incidentally  charge  than  directly  tax  the  subject.  Thus,  though  to 
the  queen  belongs  the  creation  as  well  as  the  distribution  of  offices,  yet  she  cannot 
create  any  new  office  with  new  fees,  nor  annex  new  fees  to  old  offices.  Cruise, 
Digest,  V.  iii.  p.  93.  tit.  xxv.  §  5.     Coke,  2  Inst.  533. 
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for  releasing  or  compounding  any  sum  of  money  owing  to  the  crown ', 
or  for  any  public  aid  or  charge  upon  the  people'-,  and  all  bills  relating 
to  religion  or  trade,  or  the  alteration  of  the  laws  relating  to  religion 
or  trade  •'',  must  be  brought  forward  in  a  committee  of  the  whole 
house.  The  advantage  of  this  is,  that  the  rules  of  the  house  admit 
of  members  speaking  in  committee  as  often  as  they  find  it  necessary, 
which  they  could  not  otherwise  do.  Thus  the  subject  is  fully  and 
maturely  considered,  and  all  the  information  which  members  can 
afford  is  elicited.  Besides,  in  committee  nothing  is  actually  decided, 
but  resolutions  only  are  agreed  to  ;  and  these  are  examined  again  on 
being  reported  to  the  house,  wdiich  may  recommit  the  whole  or  any 
part  of  the  report,  if  they  think  it  not  sufficiently  canvassed.  If  the 
house  agrees  to  the  report,  it  orders  that  a  bill  be  brought  in  by 
certain  persons,  founded  on  the  resolutions."*  Thus  it  appears  (and 
this  is,  indeed,  most  fitting)  that  the  commons  use  great  deliberation 
and  caution  in  exercising  that  privilege,  Avith  which  they  are  exclu- 
sively entrusted  by  the  constitution.  The  House  of  Commons,  how- 
ever, can  vote  no  money  except  at  the  application,  or  with  the  assent, 
of  the  crown."'  They  sometimes,  where  the  sum  required  is  trifling, 
address  the  crown  to  advance  money  for  a  particular  purpose,  and 
give  assurances  that  the  expenses  so  incurred  shall  be  made  good ; 
but  without  the  assent  of  the  crown  the  money  cannot  be  raised. 
Thus  the  house  cannot  receive  a  petition  praying  for  a  grant  of 
money,  unless  it  is  recommended  by  the  crown.''  Moreover,  the 
money  raised  by  taxation  is  paid  immediately  into  her  majesty's 
exchequer,  and  not  to  the  House  of  Commons.  The  reasons  of  these 
limitations  of  the  power  of  the  commons  are  very  cogent.  In  the 
first  place,  the  duty  of  collecting  and  applying  the  pid^lic  revenues 
properly  belongs  to  the  executive ;  and,  secondly,  if  the  House  of 
Commons  could  raise  and  manage  the  revenue  without  the  crown, 
the  independence  of  the  royal  authority  would  be  endangered,  and  the 
balance  of  the  constitution  destroyed. 

We  come  now  to  the  laws  and  customs  of  the  House  of  Commons 
respecting  elections.  We  have  already  seen  who  are  entitled  by  law 
to  elect,  and  what  persons  are  qualified  to  be  elected,  in  the  preced- 
ing Chapter,  wherein  we  examined  the  nature  of  the  component  parts 
of  the  legislature.  Nothing,  therefore,  remains  to  be  considered 
under  this  head  but  the  mode  of  proceeding  at  elections. 

'   Stand.  Ord.  29  Mar.  1707.     15  Com.  Journ.  367.     16  Com.  Journ.  406. 
'  Rcsol.  18  Feb.  1667.     9  Com.  Journ.  52. 
■'  Stand.  Ord.  9  Nov.  1703,  and  30  Apr.  1772. 
*  Hats.  Prcc.  vol.  iii.  p.  166,  &c. 

^  Hats.  Prec.  vol.  iii.  ]>.  194,  195.  And  sec  the  conimcnfcmont  of  tlu' I'ourfconlh 
Cliaj)tcr,  infra. 

'■  Hat.s.  IVcc.  vol.  iii.  p.  242. 
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This  is  regulated  by  the  law  of  parliament  and  a  great  variety  of 
statutes,  but  chiefly  by  the  stat.  2  Wm.  IV.  c.  45,  5  &  6  Wm,  IV. 
c.  36.,  6  &  7  Wm.  IV.  c.  102.,  1  &  2  Vict.  c.  48.,  3  &  4  Vict, 
c.  81.,  4  &  5  Vict.  c.  57.,  and  6  &  7  Vict.  c.  18.,  for  England,  the 
stat.  2  &  3  Wm.  IV.  c.  65.,  for  Scotland,  and  the  stat.  2  &  3 
Wm.  IV.  0.  88.,  for  Ireland. 

When  a  parliament  is  summoned,  the  lord  chancellor  sends  his 
warrant  to  the  clerk  of  the  crown  in  chancery,  who  thereon  issues 
writs  to  the  sheriffs  of  every  county,  for  the  election  of  all  the  mem- 
bers to  serve  for  that  county,  and  every  city  and  borough  therein. 
If  a  vacancy  happens  while  pai-liament  is  sitting,  the  speaker  issues 
his  warrant  to  the  clerk  of  the  crown,  by  order  of  the  house  (and 
this  was  even  done  in  1788,  during  the  king's  mental  incapacity  ')  ; 
and  if  during  a  recess  a  vacancy  occurs  (either  by  death  or  by  becom- 
ing a  peer),  then  merely  on  receiving  a  certificate  of  the  vacancy 
under  the  hand  of  two  members ;  and  fourteen  days  after  giving 
notice  thereof  in  the  London  Gazette,  the  clerk  of  the  crown  proceeds 
thereon  as  in  the  cases  where  the  warrant  is  sent  by  the  lord  chancel- 
lor. The  regidations  on  this  subject  are  to  be  fovmd  in  stat.  24  Geo. 
III.  St.  1.  c.  26.  ;  which  also  provides  for  the  cases  of  the  speaker's 
being  dead,  or  absent  from  the  kingdom,  or  his  seat  being  vacant. 
The  speaker,  at  the  beginning  of  parliament,  appoints  not  less  than 
three,  nor  more  than  seven  members  to  act  for  him  in  these  cases. 

Within  three  days  after  the  receipt  of  the  writ,  the  sheriff  is  to 
issue  his  precept,  under  his  seal,  to  the  proper  returning-officers  of 
all  the  cities  and  boroughs  in  his  county,  requiring  them  to  proceed 
for  the  election  of  their  members.  Those  returning-officers  are  to 
give  three  clear  days'  notice  of  the  election,  and  proceed  to  the  elec- 
tion within  eight  days  ^ ;  to  preside  thereat,  and  receive  the  votes  by 
themselves  and  their  substitutes ;  and  return  the  precept  to  the 
sheriff,  with  the  name  and  description  of  the  person  chosen. 

Elections  for  counties  must  be  proceeded  with  by  the  sheriffs  them- 
selves, in  person  or  by  deputy,  Avithin  sixteen,  and  not  before  the 
expiration  of  ten,  days  from  tlie  receipt  of  the  writ,  at  the  usual 
place. ^ 

No  scrutiny  can  now  take  place  before  the  sheriff,  or  other  return- 
ing-officer,  as  to  the  legality  of  any  votes  tendered.  A  voter  is 
sworn  to  three  points  of  inquiry :  —  1.  That  he  is  the  same  person 
whose  name  appears  on  the  register  ^ ;  2.  That  he  has  not  already 
voted ;  and,  3.  That  he  still  possesses  the  qualification  for  which  he 
was  registered.     Persons   excluded  from   the  register  Avhen  it  was 

•  Pari.  Debates,  vol.  xviii.  col.  121,  122.  "  Stat.  3  &  4  Viet.  c.  81. 

3  25  Geo.  III.  e.  84.  *  7  Car.  &  P.  253.  8  Car.  &  P.  218. 


90  PARLIAMENT  —  ITS    LAWS    AND    CUSTOMS. 

revised  may  tender  their  votes,  Avhich  arc  to  be  entered  on  the  poll- 
book,  and  dLstinguisbed  from  the  others.  In  the  event  of  a  petition 
against  the  return,  the  validity  of  those  votes  comes  for  adjudication 
before  a  comnilttee  of  the  House  of  Commons.  • 

The  election  being  closed,  the  sheriff'  is  bound  to  return  the  writ, 
by  stat.  4  &  5  Vict.  c.  58.  s.  95.,  with  the  names  of  the  knights  of 
the  shire  chosen,  —  and  also  the  precei)ts,  with  the  names  of  the 
citizens  and  burgesses  elected  for  the  cities  and  borou<2;hs  in  his 
county, — to  the  clerk  of  tlie  crown  in  chancery,  before  the  day  on 
which  the  parliament  is  summoned  to  meet.  If  the  election  is  to  fill 
a  vacancy,  and  not  on  a  dissolution  of  parliament,  the  sheriff'  is  to 
make  the  return  within  fourteen  days. 

The  proceedings  at  elections  in  Scotland  and  Ireland  are  conducted 
in  an  analogous  mode. 

To  preserve  the  freedom  of  choosing  representatives,  which  is  so 
essential  a  principle  of  the  constitution,  all  soldiers  must,  by  stat. 
8  Geo.  2.  c.  30.,  be  removed  to  the  distance  of  at  least  two  miles  from 
the  place  where  an  election  is  to  take  place ;  and  not  to  return  until 
one  day  after  the  poll  is  closed,  excepting  in  the  case  of  the  royal 
guards  In  Westminster  or  South wark,  the  troops  attendant  on  the 
royal  person  or  family,  soldiers  in  garrison,  and  soldiers  entitled  to 
vote  at  the  election.  And,  on  the  same  principle,  riots  have  fre- 
quently been  held  to  make  an  election  void.  By  a  vote  of  the  House 
of  Commons  it  is  declared  that  no  lord  of  parliament,  or  lord  lieute- 
nant of  a  county,  hath  a  right  to  interfere  in  elections ;  and,  by  stat. 

2  W.  &  M.  sess.  1.  c.  7.,  the  lord  warden  of  the  cinque  ports  shall 
not  recommend  members  there. "^  Officers  of  the  excise,  customs, 
stamps,  and  certain  other  branches  of  the  revenue,  and  justices  and 
other  officers   appointed   under   the  Metropolitan  Police   Act,   2   & 

3  Vict.  c.  71.,  are  also  prohibited  from  interference.  And  the  Re- 
form Act,  s.  70.,  empowers  the  returning  officer  to  adjourn  the  poll 
in  case  of  disturbance. 

There  arc  also  various  laws  respecting  bribery,  especially  7  Wm. 
III.  c.  4.,  and  5  &  6  Vict.  c.  102.  ;  but  it  is  to  be  feared  that  they 
have  hitherto  proved  ineffectual  to  extirpate  that  grave  and  pernicious 
offence.  A  member  who  is  found  guilty  of  bribery  forfeits  his  seat, 
and  is  ineligible  for  that  parliament,  besides  being  liable  to  prosecu- 
tion in  the  same  manner  as  bribed  voters  and  persons  corrupting  them, 
by  stat.  2  Geo.  II.  c.  24.  and  49  Geo.  III.  c.  118.  And  election 
bribery  Is  an  offence  at  common  law.'^ 

Any  candidate   or  voter  may  petition  against  the   return,  and  Its 

'   St.  2.  W.  IV.  c.  4.'3.  s.  CO.  "  Blackst.  Com.  b.  i.  c.  ii.  p.  179. 

3  .3  Burr.  \^:V,.  13.>0.     4  Dousl.  292. 
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validity  is  then  adjudicated  upon  by  a  committee  of  the  House  of 
Commons,  constituted  in  a  peculiar  mode,  devised  for  the  purpose  of 
securing  the  impartiality  of  its  decisions,  by  stat.  7  &  8  Vict.  c.  103. 
Six  members,  appointed  by  the  speaker,  and  approved  by  the  house, 
at  the  beginning  of  every  session,  are  to  appoint  six,  eight,  ten,  or 
twelve  chairmen  of  election-committees  out  of  a  list  of  all  the  members 
not  excused  or  petitioned  against.  The  six  members  (called  the  gene- 
ral committee)  iive  next  to  divide  that  list  intO';five  nearly  equaPpanels. 
The  order  of  the  panels  is  then  to  be  decided  by  lot,  and  they  are  to 
be  numbered  accordingly.  The  general  committee  are  to  choose  the 
select  committees  out  of  the  panel  which  stands  first,  and  then  out  of 
the  others  in  rotation  as  they  are  numbered.  But  members  may  be 
disqualified  to  serve  on  a  select  committee  by  various  circumstances 
specified  in  the  act.  Every  select  committee  must  consist  of  six 
members.  The  chairman  is  to  be  appointed  by  the  members  on  the 
list  or  panel  of  chairmen  before  mentioned.  The  members  and  chair- 
man of  the  select  committee,  having  been  reported  to  the  house,  are 
sworn  at  the  table,  and  constitute  the  tribunal  to  adjudicate  on  the 
petition  or  petitions  referred  to  them  by  the  house.  This  statute  is  a 
further  improvement  on  stat.  10  Geo.  III.  c.  16.,  commonly  called 
the  Grenville  Act,  passed  in  1770,  before  which  controverted  elec- 
tions were  tried  and  determined  by  the  whole  house  of  commons. 
The  principle  of  that  act,  and  of  those  which  followed  it,  was,  to  select 
election  committees  of  fifteen  members  by  lot.  These  select  commit- 
tees have  by  statute  the  power  of  examining  witnesses  on  oath,  Avhich 
the  constitution  denies  to  the  House  of  Commons,  lest  that  assembly 
should  attempt  thereby  to  become  a  court  of  justice.' 

The  commons  enjoy  the  privilege  of  electing  their  own  speaker 
(subject  to  the  nominal  approval  of  the  crown),  who  must  be  a  mem- 
ber of  that  house.  The  only  instance  of  the  royal  approbation  being 
refused,  was  in  the  case  of  Sir  Ed.  Seymour  in  1678.  The  Speaker 
is,  however,  elected  by  the  express  permission  of  the  crown,  signified 
at  the  beginning  of  the  parliament  by  the  Lords  Commissioners  for 
opening  the  parliament,  or,  during  the  session,  by  a  minister ;  and  he 
is  presented  at  the  bar  of  the  House  of  Lords  by  the  royal  command, 
for  the  approbation  of  the  crown.  He  continues  in  office  during  the 
entire  parliament.-  He  is  intrusted  with  the  task  of  seeing  that  the 
orders  and  rules  of  the  house  are  observed  in  its  proceedings ;  and,  to 
ensure  his  impartiality,  he  may  not  take  part  in  a  debate  nor  vote, 
excepting  while  the  house  is  in  committee,  for  then  he  is  not  in  the 


'  Hats.  Prec.  vol.  ii.  p.  151,  &c.     7  &  8  Vict.  c.  103. 
2  May,  Law  of  Pari.  p.  139.  134.  138.  137. 
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chair.  But  if  the  niimbers,  on  a  division,  are  equal  on  l)oth  sides, 
the  speaker  has  a  casting  vote.' 

V.  AYe  will  now  proceed  to  the  method  of  making  laws,  which  is 
tlie  same  in  both  houses. 

It  has  been  already  mentioned,  that  bills  for  raising  a  supply  or 
granting  money  to  the  crown,  ought,  according  to  the  rules  of  the 
House  of  Commons,  to  begin  in  a  committee  of  the  whole  house. 
This  mode  of  proceeding  is  also  sometimes  followed  in  other  matters 
of  great  importance ;  and,  whenever  it  is  adopted,  the  house  orders 
certain  persons  to  bring  in  a  bill  founded  on  the  report  of  the  com- 
mittee, which  consists  of  distinct  resolutions.  But  any  member  may 
bring  in  a  bill  on  obtaining  leave  to  do  so  from  the  house.  If  the 
bill  relates  to  some  private  matter,  a  petition  from  the  parties  in- 
terested must  previously  be  presented  by  some  member.^  Petitions 
are  also  received  against  the  bill ;  and  the  whole  matter  is  referred 
(if  it  depends  on  facts  which  may  be  disputed)  to  a  select  committee, 
who  are  to  report  thereon  to  the  house ;  and  then  (or  otherwise  on 
the  mere  petition)  the  house  gives,  or  refuses,  leave  to  bring  in  the 
bill.  In  the  House  of  Lords  all  private  bills  are  referred  to  two  of 
the  judges,  to  see  that  all  the  proper  parties  consent,  and  to  settle 
all  points  of  technical  propriety.^  If  the  bill  relates  to  a  public  matter, 
no  petition  is  requisite. 

The  bill  is  put  to  the  vote  a  first  time ;  and,  if  the  question  passes 
in  the  affirmative,  it  is  read  a  first  time  ;  and,  at  a  convenient  distance, 
a  second  time,  if  the  house  consents.  After  the  second  reading  the 
bill  is  committed,  — that  is  to  say,  it  is  referred  to  a  select  committee 
appointed  by  the  house,  —  or  else  the  house  resolves  itself  into  a  com- 
mittee of  the  whole  house.  In  the  House  of  Lords  this  is  done  by  the 
lord  chancellor  leaving  the  woolsack,  and  a  lord,  who  is  called  the 
chairman  of  committees,  presiding  in  his  stead,  but  at  the  table  where 
the  clerks  sit.  In  the  House  of  Commons  the  speaker  leaves  the 
chair,  the  cliairman  of  committees  presides  at  the  table,  under  which 
the  mace  is  then  placed  l)v  tlie  serc-eant-at-arms  attending  the  house. 
And  here  it  is  proper  to  observe,  that  when  the  speaker  is  in  the 
chair,  and  tlie  mace  on  the  table,  any  member  may  rise  to  address 

'  Hats.  Prcc.  vol.  ii.  p.  212,  &c. ;  p.  230,  &c. ;  p.  241,  and  i.  154,  &c.  Ilatsell 
says,  in  a  note,  that  formerly  the  speaker  used  to  pass  through  Westminster  Hall 
in  his  way  to  the  House  of  Commons,  and  saluted  the  Courts  of  King's  Bench  and 
Common  Pleas,  the  judges  rising  fi-om  their  seats,  with  their  caps  on,  to  receive  and 
return  the  speaker's  salute.  And  Mr.  Onslow  says,  "I  ordered  a  person  into 
custody,  but  afterwards  discharged  him,  who  pressed  upon  me,  and  liad  like  to  have 
thrown  me  down,  as  I  was  saluting  the  Court  of  Common  Pleas." 

"  As  to  the  deposit  of  documents  on  private  bills,  see  stat.  7  W.  IV.  &  1  Vict.  c.  83. 

'  Comyn.  Dig.  Pari.  G.  11.     41  Geo.  III.  c.  103. 
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the  house.  When  the  speaker  leaves  the  chair,  the  mace  is  taken  off 
the  table,  either  to  be  carried  before  him  by  the  sergeant-at-arms,  or 
to  be  placed  under  the  table,  if  the  house  resolves  itself  into  committee. 
When  the  mace  is  on  the  sergeant's  shoulder,  no  member  can  speak 
but  the  speaker ;  and  Avhen  it  is  out  of  the  house,  the  assembly  is  no 
longer  a  house.  ^  In  committee  the  bill  is  put  to  the  vote  clause  by 
clause,  and  the  blanks  left  therein  are  filled  up.  Any  member  may 
propose  amendments,  which  are  likewise  put  to  the  vote.  For  the  full 
discussion  of  bills  in  committee,  members  may  speak  as  often  as  they 
think  proper ;  but  w4ien  it  is  a  house,  and  not  a  committee,  no  mem- 
ber can  speak  more  than  once,  except  the  proposer  of  a  motion,  who 
has  the  right  of  reply. 

When  the  bill  has  gone  through  the  committee,  the  house  resumes, 
and  the  chairman  reports  it  to  the  house  with  whatever  amendments 
the  committee  have  made  ;  and  then  the  house  reconsiders  the  whole 
bill  again,  and  the  question  is  repeatedly  put  upon  every  clause  and 
amendment.  If,  however,  all  the  clauses  have  not  been  examined 
when  the  house  resumes,  the  chairman  of  the  committee  reports  pro- 
gress, that  is  to  say,  reports  how  far  the  committee  have  proceeded, 
and  asks  leave  to  sit  again  at  some  other  time.  When  the  house  has 
agreed  or  disao;reed  to  the  amendments  of  the  committee,  and  some- 
times  added  new  amendments,  which  every  member  is  at  liberty  to 
propose,  the  bill  is  engrossed,  or  written  in  a  strong  hand,  on  parch- 
ment. The  next  stage  is  the  third  reading,  when  new  amendments 
may  be  made ;  but  if  a  new  clause  is  added,  that  must  be  done  by 
tacking  a  seperate  piece  of  parchment  on  the  bill,  which  is  called  a 
rider.^  The  next  vote  is  on  the  question  put  by  the  speaker,  "  that 
this  bill  do  pass."  At  this  stage,  in  the  house  in  which  the  bill  com- 
menced, its  title  is  added  which,  is  however,  properly  no  part  of  the 
act,  though  it  may  be  referred  to  for  explanation.^  And  until  the 
5th  year  of  Henry  VIII.  there  Avas  only  one  general  title  for  all  the 

'  Hatsell,  Prec.  vol.  ii.  p.  141.  note.  Parliamentary  etiquett«  is  not  less  minute 
than  that  of  a  court.  Thus,  when  a  peer  is  admitted  to  the  House  of  Commons, 
the  speaker  informs  him  that  "  there  is  a  chair  for  his  lordship  to  repose  himself 
in ; "  but  to  a  judge  the  speaker  says,  that  "  there  is  a  chair  to  repose  himself  upon." 
The  diflference  is,  that  the  peer  sits  down,  but  the  judge  rests  his  hand  on  the  back 
of  the  chair.  Hats.  Prec,  vol.  ii.  p.  149.  It  was  proposed,  when  the  lord  mayor 
(Vyner)  was  admitted  to  the  bar,  that  he  should  have  a  chair,  and  carried,  on  a 
division,  in  the  affirmative  :  but  the  speaker.  Sir  E.  Seymour,  disapproved  of  the 
proposition,  and  said,  that  the  lord  mayor  and  aldermen  had  been  on  their  knees  at 
the  bar  ;  that  to  be  allowed  a  chair  was  a  civility  due  to  the  nobility  ;  and  that  the 
judges  had  that  honour  done  to  them  because  they  were  summoned  by  the  king's 
writ  to  the  House  of  Lords.  The  lord  mayor  was  not  allowed  to  be  seated.  Hats. 
Prec.  vol.  ii.  p.  1-38.  n.,  and  p.  146.  n. 

2  Noy,  84.  3  Rex  v.  Williams,  1  W.  Black  95.,  2  Crompt.  and  Mee.  37G 
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acts  passed  in  a  session.'  At  any  of  these  stages  the  whole  or  any 
part  of  the  bill  may  be  opposed,  and  either  expressly  or  virtually  re- 
jected. The  bill  is  then  sent  by  the  house  in  which  it  commenced,  or 
which  has  amended  it,  to  the  other  house.  The  commons  always  send 
some  of  their  members  to  carry  bills  to  the  upjaer  house;  but  the 
messengers  of  the  House  of  Lords  are  usally  two  masters  in  chancery ; 
or,  when  the  bill  regards  matters  of  great  dignity  ard  importance,  two, 
judges.  When  either  house  has  agreed  to  a  bill  sent  by  the  other, 
they  inform  that  house  that  they  have  done  so  by  their  usual  mes- 
sengers. The  lords'  messengers  are  received  by  the  sergeant-at-arms 
with  the  mace,  and  conducted,  with  three  obeisances,  to  the  table, 
where  they  deliver  the  bill,  or  message  with  which  they  are  charged, 
to  the  speaker ;  after  which  they  retire  as  they  came,  attended  by  the 
sergeant,  but  without  turning  their  backs  to  the  house.  In  the  House 
of  Lords  the  commons'  messengers  observe  the  same  forms ;  but  the 
mace  remains  on  the  woolsack,  and  the  lord  chancellor  comes  down 
to  the  bar  bearing  the  bag  containing  (or  supposed  to  contain)  the 
great  seal,  and  there  receives  the  bill  or  message. 

If  the  two  houses  disagree  respecting  the  amendments  to  a  bill,  a 
conference  usually  follows  between  members  deputed  from  each  house. 
And  here  the  lords  are  distinguished  from  the  commons  by  peculiar 
forms  and  honours.  The  commons  always  must  send  to  the  confe- 
rence twice  as  many  members  as  the  other  house ;  the  lords  are  to 
appoint  the  time  and  place ;  and  they  sit  covered,  while  the  commons 
stand  bareheaded.  Nothing,  however,  passes  except  the  exchange  of 
written  documents  containino;  the  reasons  on  which  each  house  ground 
their  decision,  unless  it  is  ixfree  conference,  in  which  case  speeches  are 
made  by  the  peers  and  commons.  Conferences  are  also  held  between 
the  two  houses  on  a  variety  of  matters  besides  amendments  to  bills. 

Bills  agreed  to  by  the  commons  are  sent  back  to  the  lords;  and 
when  both  houses  have  done  with  a  bill,  it  is  deposited  in  the  house 
of  peers  to  wait  the  royal  assent,  except  in  the  case  of  a  bill  of  supply, 
which  after  receiving  the  concurrence  of  the  lords,  is  sent  back  to  the 
commons,  to  be  presented  to  the  queen  by  the  speaker,  at  the  end  of 
the  session,  in  the  House  of  Lords. - 

The  royal  assent  may  be  given  in  two  ways:  1st,  in  person,  Avhen 
the  queen,  seated  on  the  throne  in  the  House  of  Lords,  wearing  her 
crown  and  royal  robes,  sends  for  the  commons  to  the  bar,  and  her 
answer  is  ceclared  in  Norman  French,  by  the  clerk  of  the  parliament, 
to  the  bills,  the  titles  of  which  arc  severally  read.  2d,  by  commission : 
the  statute  33  Hen.  VIIL  ch.  21.  empowers  the  queen  to  give  her  royal 

'  Reeves  Hist.  Engl.  Law,  vol  iv.  p.  412. 

°  Blackst.  Com.  b.  i.  c.  ii.  p.  18.3.     Hats.  Proc.  vol.  iii.  ]>.  158,  &c. 
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assent  by  letters  patent  under  her  great  seal,  signed  with  her  hand, 
and  notified,  in  her  absence,  by  the  lords  commissioners  therein  named, 
to  both  houses  assembled  together  in  the  upper  house.  But  on  5th 
February,  1811,  the  king,  being  in  a  state  of  physical  incapacity 
through  insanity,  the  royal  assent  was  given  by  commission,  not 
signed  by  his  majesty  to  a  bill  constituting  the  Prince  of  Wales 
Regent.  The  commission,  the  form  of  which  was  sanctioned  by  re- 
solutions of  both  houses  of  parliament,  contained  a  clause  com- 
manding the  chancellor  to  seal  it,  which  was  accordingly  done, 
under  the  authority  of  those  resolutions ;  a  proceeding  strongly  ani- 
madverted upon  by  the  opposition,  as  a  parliamentaiy  assumption  of 
the  prerogative.^  The  lords  commissioners  sit  covered  and  in  their 
parliamentary  robes  on  a  form  placed  before  the  throne,  and  send  for 
the  House  of  Commons  to  the  bar.  Then  the  commission  is  read  ; 
after  which  the  royal  answer  is  given,  in  the  usual  form,  to  each  of 
the  bills  named  in  the  commission  ;  and  the  commons  retire,  without 
turning  their  backs  to  the  house,  making  three  obeisances,  which  the 
lords  commissioners  return,  remaining  seated. 

The  words  La  reine  le  vent,  or,  in  the  case  of  a  private  bill.  Soil 
fait  covime  il  est  desire,  declare  the  royal  assent.  Upon  a  petition 
demanding  aright,  whether  public  or  private,  the  words  are,  Soit  droit 
fait  comme  il  est  desire.  When  a  bill  of  supply  is  presented  to  the 
queen,  or  to  her  lords  commissioners,  by  the  speaker  of  the  House  of 
Commons,  the  royal  assent  is  thus  expressed,  La  reine  remercie  ses 
loyal  sujets,  accepte  lew  benevolence,  et  aussi  le  veut.  In  the  case  of 
an  act  of  grace  or  pardon,  which  originally  proceeds  from  the  crown, 
the  clerk  of  the  parliament  thus  expresses  the  gratitude  of  the  nation : 
Les  prelats  seigneurs  et  commons,  en  ce  present  parliament  assembles, 
au  nom  de  touts  vos  autres  sujets,  remercient  tres  humblement  votre 
majeste,  et  prient  Dieu  vous  donner  en  sante  bonne  vie  et  longue.  The 
form  of  words  used  to  express  a  denial  of  the  royal  assent  would  be 
La  reine  s'avisera.  From  tJie  moment  that  the  royal  assent  is  given, 
the  bill  becomes  an  act  of  parliament. 

It  has,  however,  been  doubted,  whether  the  royal  assent  gives  force 
of  law  to  a  bill  where  the  amendments  made  in  one  house  have  not 
been  submitted  to  the  other  house.  Thus,  in  Pylkington's  case,  in 
the  33d  year  of  Henry  VI.,  Chief  Baron  Illingworth  and  Mr.  Jus- 
tice Markham  held,  in  the  Exchequer  Chamber,  that  a  bill  amended 
in  the  House  of  Lords,  and  not  sent  back  to  the  House  of  Commons, 
would  not  become  law  by  the  royal  assent,  if  the  amendments  made 
the  bill  vary  in  effect.     But  Chief  Justice  Fortescue  held  the  act  to 

'  Pari.  Debates,  vol.  xviii.  col.  1095—1125. 
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be  valid,  as  it  had  been  certified  by  the  king's  Avrit  to  have  been  con- 
finned  in  parliament.  But  no  decision  is  recorded  in  the  Year  Book.^ 
A  case  of  this  kind  occurred  in  1829,  when  the  defect  was  cured  by 
an  act  of  Parliament'^,  and  the  same  course  was  followed  again  in 
1843.3 

Blackstone  informs  us  that  a  statute  needs  no  formal  promulgation 
to  give  it  the  force  of  law,  as  was  necessary  with  regard  to  imperial 
constitutions  in  the  civil  law,  because  every  man  in  England  is,  in 
judgment  of  law,  party  to  the  making  of  an  act  of  parliament,  being 
present  thereat  by  his  representatives.  But  he  adds,  that  formerly 
the  acts  of  each  session  were  sent  to  all  the  sheriffs  of  counties,  with 
the  king's  writ,  requiring  them  to  proclaim  those  statutes  in  several 
places  Avithin  their  counties ;  and  that  this  usage  continued  until  the 
reign  of  king  Henry  VII.  The  reason  given  by  Blackstone  is,  indeed, 
very  insufficient ;  but  it  is  still  more  unreasonable  that  a  bill  receiv- 
ing the  royal  assent  should  immediately'^  have  force  of  law  in  the 
most  distant  provinces  of  the  British  empire  to  which  its  provisions 
apply.  The  civil  law  is  far  more  rational,  in  which  constitutions 
take  effect  in  each  province  only  from  the  moment  that  they  are  pro- 
mulgated and  made  known  there.'' 

VI.  There  remains  only  to  take  a  cursory  view  of  the  manner  in 
which  parliament  may  be  adjourned,  prorogued,  and  dissolved. 

An  adjournment  is  no  more  than  a  continuance  of  the  session  from 
one  day  to  another,  as  the  word  itself  signifies,  and  this  is  done  by 
the  authority  of  each  house  separately  every  day  ;  and  sometimes  for 
a  fortnight  or  a  month  together,  as  at  Christmas,  or  Easter,  or  on 
other  particular  occasions.*"  Blackstone  observes,  that  it  has  been 
usual,  when  the  crown  has  signified  its  pleasure  that  both  or  either 
of  the  houses  should  adjourn  themselves  to  a  certain  day,  to  obey  the 
king's  pleasure  so  signified,  and  to  adjourn  accordingly.  Besides  that 
a  refusal  would  be  indecorous,  a  prorogation  would  assuredly  follow. 

A  prorogation  is  defined  by  Blackstone  to  be  a  continuance  of 
parliament    from  one  session  to  another,  as  an  adjournment  is  the 

'  Year  Book  33  II.  VI.  Tarl.  Eep.  no.  413.  of  1842,  and  see  2  Barn.  & 
Adol.  818.    And  see  Comyn,  Dig.  Parliament.  K.  3. 

'■^  10  Geo.  IV.  c.  62.  ^  6  &  7  Vict.  c.  Ixxviii.,  (local  and  personal). 

*  Stat.  33  Geo   III.  c.  13. 

^  L.  xii.  Cod.  de  jiir.  et  fact,  ignor.  Nov.  1.  Nov.  Ixvi.  c.  i.  Vinnius  ad  Inst, 
t.  de  Lcgib.  And  see  Bacon's  Ai)liorisms,  viii.  The  French  law  acknowledges  the 
prin'-iple,  tliat  the  laws  become  obligatory  upon  the  persons  for  whom  they  are 
enacte<l  only  from  the  moment  that  they  have  become  known  to  those  persons. 
'.I'herefore  they  are  executory  in  each  department,  or  province,  from  the  time  when 
their  promulgation  may  have  become  known  there.  Code  Civ.  art.  i.  Ordonnance 
27  Novembrc  181G.     Toullier,  Droit  Civ.  Fran^ais,  t.  prelim,  no.  ^4,  &c.. 

c  Bluck.<t  Com.  b.  i.e.  ii.  p.  185.     4  Inst.  28. 
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continuation  of  tlie  session  from  day  to  day.  It  can  be  done  only  by 
royal  authority,  expressed  by  the  lord  chancellor  in  her  majesty's 
presence,  or  by  lords  commissioners  appointed  by  letters  patent  vmdcr 
the  great  seal  for  that  purpose,  or  by  royal  proclamation.  Both 
houses  are  prorogued  together,  because  it  is  not  a  prorogation  of  one 
house,  but  of  the  parliament.  The  parliament  are  to  meet  on  the  day 
to  which  they  are  prorogued ;  but  the  queen  may,  if  she  thinks  fit, 
summon  them  before  that  time  by  proclamation,  declaring  that  they 
are  to  meet  at  the  expiration  of  fourteen  days  from  the  date  thereof.' 
When  parliament  reassembles  after  a  prorogation,  the  sovereign  meets 
them  in  person  or  represented  by  commission  under  the  great  seal. 
Without  the  presence  of  the  sovereign,  in  person  or  by  commission, 
no  parliament  can  be  held.  And  thus  a  serious  difficulty  arose  in 
the  years  1789  and  1811,  when  the  insanity  of  king  George  III.  ren- 
dered him  physically  incapable  of  opening  the  parliament  in  person, 
or  of  authorising  the  Lord  Chancellor  to  put  the  great  seal  to  a 
commission  for  that  purpose.  But  in  both  those  cases  a  commis- 
sion for  opening  and  holding  the  parliament  was  sealed  under  the 
authority  of  resolutions  to  that  effect  by  the  two  houses  of  pai'lia- 
ment  ^,  for  it  was  held  that  the  great  seal  once  put  to  the  commission, 
gave  it  all  the  authority  of  law ;  and  that  it  was  the  duty  and  right 
of  the  two  houses  to  provide  for  supplying  the  defect  of  the  royal 
authority  by  ordering  the  commission  to  be  sealed^;  and  Lord  Cam- 
den in  1789,  stated  in  parliament,  that  Lord,  Hardwick  had  put  the 
great  seal  to  commissions  while  the  king  was  ill  and  in  danger. 

The  effect  of  an  adjournment  and  that  of  a  prorogation,  on  the 
business  of  parliament,  are  very  different.  The  former  does  not 
prevent  the  resumption  of  the  proceedings  of  the  house  precisely 
where  they  were  left  off:  but  by  the  latter,  an  end  is  put  to  the 
session ;  and  such  bills  as  have  not  become  laws  cannot  be  resumed  at 
the  stage  in  which  they  were  at  the  time  of  the  prorogation,  but 
must  be  begun  again  from  the  beginning.  Judicial  proceedings, 
however,  such  as  writs  of  error,  and  appeals  in  the  House  of  Lords, 
and  impeachments,  are  not  put  an  end  to  by  a  prorogation,  but  may 
be  resumed  where  they  stood.  This  was  finally  settled  in  Warren 
Hastings'  case. 

A  dissolution  is  described  by  Blackstone  to  be  the  civil  death  of 
the  parliament ;  and  this  may  be  effected  in  three  ways  :   1st,  by  the 


'  Stat.  37  Geo.  III.  c.  127. ;  and  39  &  40  Geo.  III.  c.  14. 

•2  Pari.  Hist.  vol.  xxvii.  col.  1162.,  3  Feb.  1789.     Pari.  Debates,  vol.  xviii.  col. 
812.  18—29.  1811. 

^  Ibid.  col.  1128.:  as  to  commission  to  open  Parliament,  see  Pari.  Hist.  vol.  xxvii. 
col.  11G4. 
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sovereign  will ;  2d,  by  the  demise  of  the  crown ;  and,  3d,  by  length 
of  time. ' 

1.  Parliament  may  be  dissolved  by  the  queen's  Avill,  expressed 
either  in  ijcr^on  or  by  her  representatives.  It  is  very  necessary  that 
the  power  of  dissolving  the  parliament  should  be  vested  in  the 
executive,  because  otherwise  there  would  be  a  danger  of  its  becoming 
permanent,  and  encroaching  on  the  royal  authority,  so  as  to  destroy 
the  balance  of  the  constitution.  Of  this  danger  we  see  an  example 
in  the  instance  of  the  Long  Parliament,  as  it  is  called,  to  which 
Charles  I.  conceded  (by  giving  his  assent  to  a  bill  for  that  purpose), 
that  it  should  not  be  dissolved  until  such  time  as  it  should  please  to 
dissolve  itself.  If  the  houses  of  parliament  encroach  upon  the 
executive  power,  or  otherwise  act  either  factiously  or  injudiciously,  the 
crown  may,  by  a  dissolution,  put  an  end  to  their  proceedings,  and  send 
the  members  of  the  House  of  Commons  to  give  an  account  of  their 
conduct  to  their  constituents ;  thus  appealing  to  the  people  against 
the  acts  of  their  representatives.  The  most  usual  method  is,  for  the 
sovereign  to  prorogue  parliament,  and  dissolve  it  immediately  after- 
Avards  by  proclamation, 

2.  A  parliament  may  be  dissolved  by  the  demise  of  the  crown. 
By  the  common  law',  the  king  being  the  head  of  the  parliament 
{caput,  principium,  et  Jinis),  his  death  dissolved  that  assembly  im- 
mediately. But  the  calling  a  new  parliament  directly  on  the  suc- 
cessor taking  possession  of  the  throne  having  been  found  inconvenient, 
it  was  enacted,  by  the  statutes  7  &  8  Wm.  III.  c.  15.,  and  6  Anne, 
c.  7.,  that  the  parliament  in  being  shall  continue  for  six  months 
after  the  death  of  any  king  or  queen,  imlcss  sooner  prorogued  or 
dissolved  by  the  successor ;  that  if  the  parliament  be  at  the  time  of 
the  king's  death  separated  by  adjournment  or  prorogation,  it  shall 
notwithstanding  assemble  immediately ;  and  that  if  no  parliament  is 
then  in  being,  the  members  of  the  last  parliament  shall  assemble,  and 
be  again  a  parliament.  It  is  also  enacted,  by  the  stat.  37  Geo.  III. 
c.  127.,  that  in  case  of  the  demise  of  the  crowai  on  or  after  the  day 
appointed  by  writs  of  summons  pi-eviously  issued  for  assembling  a 
new  parliament,  and  before  it  shall  have  actually  met,  such  new 
parliament  shall  immediately  convene,  and  sit  for  six  months,  unless 
sooner  prorogued  or  dissolved  by  the  successor. 

3.  A  parliament  may  be  dissolved  or  expire  by  lapse  of  time. 
"  If,"  says  Blackstone,  "  either  the  legislative  body  were  perpetual, 
or  might  last  for  the  life  of  the  prince  who  convened  them,  as 
formerly,  and  Avere  so  to  be  supplied  by  occasionally  filling  the 
vacancies  with  new  representatives,  —  in  these  cases,  if  it  Avere  once 

'  Comvn.  Dijr.  PiU"l.  i.  2. 
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corrupted,  the  evil  would  be  past  all  remedy ;  but,  when  diiferent 
bodies  succeed  each  other,  if  the  people  see  cause  to  disapprove  of  the 
present,  they  may  rectify  its  faults  in  the  next."  By  stat.  6  W.  & 
M.  c.  2.,  the  utmost  duration  of  parliament  was  three  years ;  but  the 
stat.  1  Geo.  I.  stat.  2.  c.  38.,  commonly  called  the  septennial  act, 
extended  that  period  to  seven  years :  so  that  the  parliament  must  ex- 
pire or  die  a  natural  death  at  the  end  of  every  seventh  year,  if  not 
sooner  dissolved  by  the  royal  prerogative. 

It  is  difficult  to  determine  what  should  be  the  precise  duration  of 
parliaments.  On  the  one  hand,  there  is  danger  that  the  members  of 
the  House  of  Commons  may  forget  or  cast  aside  their  representative 
character,  if  they  are  allowed  to  continue  too  long  without  being  sent 
back  to  their  constituents ;  but,  on  the  other  hand,  a  frequent 
recurrence  of  general  elections  would  not  only  impose  upon  members 
a  most  ruinous  expense,  which  must  be  prejudicial  to  the  common- 
wealth, but  the  turmoil  and  agitation  occasioned  by  those  struggles 
could  not  fail  to  promote  factiousness  and  divisions  in  the  state. 
Besides,  members  would  be  naturally  led  to  consider  principally  the 
feelings  and  particular  interests  of  their  constituents,  neglecting  the 
general  welfare  of  the  realm,  for  the  whole  of  which  they  serve. 
The  consequence  would  be,  that  little  else  would  be  attended  to  in 
the  House  of  Commons  but  party  questions,  and  matters  affecting 
electioneering  interests.  It  should  also  be  considered,  that  it  is 
exceedingly  important  to  choose  a  fit  and  proper  time  to  dissolve 
parliament,  Avitli  reference  to  a  number  of  circumstances ;  and  that 
the  crown  should,  therefore,  have  some  sufficient  space  of  time  within 
which  to  exercise  a  sound  discretion  in  contlnuino;  or  dissolvino;  that 
assembly.  Under  this  point  of  view,  it  would  seem  expedient  that 
parliament  should  not  expire  by  lapse  of  time,  but  should  continue 
until  dissolved,  because  it  may,  by  possibility,  expire  at  an  in- 
convenient or  critical  time,  and  because  fixing  the  period  when  a 
general  election  shall  take  place  is  a  matter  of  discretion  and  policy. 
But  to  this  there  is  the  unanswerable  objection,  that  the  crown  might 
acquire  a  dangerous  influence  over  the  House  of  Commons  by 
continuing  the  parliament  for  a  very  long  time.  A  medium  must 
then  be  discovered  between  the  unlimited  continuance  of  parliaments 
at  the  pleasure  of  the  crown,  and  their  too  brief  duration.  Perhaps 
the  present  limit  of  seven  years  will  be  found  upon  the  whole  to  be 
Avise  and  expedient ;  but  we  may  certainly  say  with  Ulj)ian,  Evidens 
e^se  iitilitas  debet,  lit  recedatur  ah  eo  jure  quod  diu  cequum  visum  est. 
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CHAPTER  VII. 

OF    THE    EXECUTIVE    POWER.       OF    THE    QUEEN    AND    HER    TITLE. 

Having  sufficiently  considered  the  legislative  power  of  the  state,  we 
must  now  proceed  to  the  supreme  executive  power,  which  is  vested 
by  our  laws  in  a  single  person,  the  king  or  queen ;  for,  whichever 
may  be  the  sex  of  the  person  to  Avhom  the  crown  descends,  that 
person  is  immediately  invested  with  all  the  ensigns,  rights,  and 
prerogatives  of  the  sovereignty  of  these  realms,  as  it  is  declared  by 
the  Stat.  1  Mary,  st.  3.  c.  1.* 

We  shall  in  this  and  the  ensuing  chapters  consider  the  king  or 
queen  of  England  under  six  views:  — 1.  With  regard  to  the  title 
to  the  throne.  2.  The  royal  ftimily.  3.  The  councils  of  the 
sovereign.  4.  The  duties  of  the  crown.  5.  The  royal  prerogative. 
6.   The  revenues  of  the  crown. 

And,  first,  with  regard  to  the  queen's  title  to  the  throne. 

"  The  grand  fundamental  maxim,"  says  Blackstone,  "  upon  which 
the  J  us  coroncB,  or  right  of  succession  to  the  throne  of  these  realms 
depends,  I  take  to  be  this,  that  the  crown  is  hereditary,  and  this  in  a 
manner  peculiar  to  itself;  but  that  the  right  of  inheritance  may  from 
time  to  time  he  chaiiged  or  limited  by  act  of  parliament,  under  lohicli 
limitations  the  crown  still  continues  hereditary.  And  this  proposition 
it  will  be  the  business  of  this  chapter  to  prove  in  all  its  branches : 
first,  that  the  crown  is  hereditary  ;  secondly,  that  it  is  hereditary 
in  a  manner  peculiar  to  itself;  thirdly,  that  this  inheritance  is  subject 
to  limitation  by  parliament ;  lastly,  that  when  it  is  so  limited,  it  is 
hereditary  in  the  new  proprietor. 

"  1.  First,  it  is  in  general  hereditary,  or  descendible  to  the  next  heir, 
on  the  death  or  demise  of  the  last  proprietor.  All  regal  governments 
must  Ije  either  hereditary  or  elective ;  and,  as  I  believe  there  is  no 
instance  wherein  the  crown  of  England  has  been  asserted  to  be 
elective,  except  by  the  regicides  at  the  infamous  and  unparalleled 
trial  of  king  Charles  L,  it  must  of  consequence  be  hereditary.  Yet, 
while  I  assert  an  hereditary,  I  by  no  means  intend  a  jure  divino  title 
to  the  throne.  Such  a  title  may  be  allowed  to  have  subsisted 
under  the  theocratic  establishments  of  the  children  of  Israel  in 
Palestine,  but  it  never  yet  subsisted  in  any  other  countiy,  save  only 

'  Rlackst.  Com.  b.  i.  c.  iii.  p.  190.  See  Koeves,  Hist,  of  Com.  Law,  vol.  iv. 
p.  448,  449.  lie  says,  that  there  Avas  a  dot^igii  to  get  rid  of  the  statutes  restraining 
tl'.e  prerogative  a«  not  affecting  a  queen. 
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80  far  as  kingdoms,  like  other  human  fabrics,  are  subject  to  the 
general  and  ordinary  dispensations  of  Providence.  Nor,  indeed,  have 
a  jure  divino  and  an  hereditary  right  any  necessary  connexion  with 
each  other,  as  some  have  very  weakly  imagined.  The  titles  of  David 
and  Jehu  were  equally  jure  dicitio  as  those  of  either  Solomon  or 
Ahab ;  and  yet  David  slew  the  sons  of  his  predecessor,  and  Jehu  his 
predecessor  himself.  And  when  our  kings  have  the  same  warrant  as 
they  had,  whether  it  be  to  sit  on  the  throne  of  their  fathers,  or  to 
destroy  the  house  of  the  preceding  sovereign,  they  will  then,  and  not 
before,  possess  the  crown  of  England  by  a  right  like  theirs,  immediately 
derived  from  Heaven.  The  hereditary  right,  which  the  laws  of 
England  acknowledge,  owes  its  origin  to  the  founders  of  our  consti- 
tution, and  to  them  only.  They  might,  perhaps,  if  they  had  thought 
propel',  have  made  it  an  elective  monarchy ;  but  they  rather  chose, 
and  upon  good  reason,  to  establish  originally  a  succession  by  inhe- 
ritance. This  has  been  acquiesced  in  by  general  consent,  and  ripened 
by  degrees  into  common  law  —  the  very  same  title  which  every 
private  man  has  to  his  own  estate.  Lands  are  not  naturally  de- 
scendible, any  more  than  thrones ;  but  the  law  has  thought  proper, 
for  the  benefit  and  peace  of  the  public,  to  establish  hereditary  suc- 
cession in  the  one  as  well  as  the  other.  It  must  be  owned,  an  elective 
monarchy  seems  to  be  the  most  obvious,  and  best  suited  of  any  to 
the  rational  principles  of  government  and  the  freedom  of  human 
nature  ;  and  accordingly  we  find  from  history,  that  in  the  infancy 
and  first  rudiments  of  almost  every  state,  the  leader,  chief  magistrate, 
or  prince  hath  usually  been  elective.  And  if  the  individuals  who 
compose  that  state  could  always  continue  true  to  first  principles,  un- 
influenced by  passion  or  prejudice,  unassailed  by  corruption,  and 
unawed  by  violence,  elective  succession  were  as  much  to  be  desired  in 
a  kingdom  as  in  other  inferior  communities.  The  best,  the  wisest,  and 
the  bravest  man  would  then  be  sure  of  receivina;  that  crown  which  his 
endowments  had  merited  ;  and  the  sense  of  an  unbiassed  majority 
would  be  dutifully  acquiesced  in  by  the  few  who  were  of  different 
opinions.  But  history  and  observation  will  inform  us,  that  elections 
of  every  kind  (in  the  present  state  of  human  nature)  are  too  fre- 
quently brought  about  by  influence,  partiality,  and  artifice ;  and,  even 
where  the  case  is  otherwise,  these  practices  will  be  often  suspected, 
and  as  constantly  charged  upon  the  successful,  by  a  splenetic,  dis- 
ap[)ointed  minority.  This  is  an  evil  to  which  all  societies  are  liable, 
as  well  those  of  a  private  and  domestic  kind  as  the  great  community 
of  the  public,  Avhicli  regulates  and  includes  the  rest.  But  in  the 
former  there  is  this  advantage,  that  such  suspicions,  if  false,  proceed 
no  further  than  jealousies  and  murmurs,  which  time  will  effectually 
suppress ;  and  if  true,  the  injustice  may  be  remedied  by  legal  means, 
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by  an  appeal  to  those  tribunals  to  which  every  member  of  society  hasi 
(by  becoming  such)  virtually  engaged  to  submit.  Whereas,  in  the 
great  and  independent  society  which  every  nation  composes,  there  is 
no  superior  resort  but  to  the  law  of  nature ;  no  method  to  redress  the 
infringements  of  that  law  but  the  actual  exertion  of  private  force.  As 
therefore  between  two  nations,  complaining  of  mutual  injuries,  the 
quarrel  can  only  be  decided  by  the  law  of  arms,  so  in  one  and  the 
same  nation,  when  the  fundamental  principles  of  their  common  union 
are  supposed  to  be  invaded,  and  more  especially  when  the  appoint- 
ment of  their  chief  magistrate  is  said  to  be  unduly  made,  the  only 
tribunal  to  which  the  complainants  can  appeal  is  that  of  the  God  of 
battles ;  the  only  process  by  which  the  appeal  can  be  carried  on  is  that 
of  a  civil  and  intestine  war.  An  hereditary  succession  to  the  crown  is 
therefore  now  established  in  this  and  most  other  countries,  in  order  to 
prevent  that  periodical  bloodshed  and  misery  which  the  history  of 
ancient  imperial  Rome,  and  the  more  modern  experience  of  Poland  and 
Germany,  may  show  us  are  the  consequences  of  elective  kingdoms. 

"  2.  But,  secondly,  as  to  the  particular  mode  of  inheritance,  it  in 
general  corresponds  with  the  feudal  path  of  descents  chalked  out  by 
the  common  law  in  the  succession  of  landed  estates,  yet  with  one  or 
two  material  exceptions.  Like  estates,  the  crown  will  descend  lineally 
to  the  issue  of  the  reigning  monarch ;  as  it  did  from  king  John  to 
Richard  II.,  through  a  regular  pedigree  of  six  lineal  generations.  As 
in  common  descents,  the  preference  of  males  to  females,  and  the  right 
of  primogeniture  among  the  males,  are  strictly  adhered  to.  Thus 
Edward  V.  succeeded  to  the  crown,  in  preference  to  Richard  his 
younger  brother,  and  Elizabeth  his  eldest  sister.  Like  lands  or  tene- 
ments, the  crown,  on  failure  of  the  male  line,  descends  to  the  issue 
female.  Thus  Mary  I.  succeeded  to  Edward  VI. ;  and  the  line  of 
Margaret  queen  of  Scots,  the  daughter  of  Henry  VII.,  succeeded  on 
failure  of  the  line  of  Henry  VIII.  his  son.  But  among  the  females 
the  crown  descends,  by  right  of  primogeniture,  to  the  eldest  daughter 
only  and  her  issue,  and  not,  as  in  common  inheritances,  to  all  the 
daughters  at  once ;  the  evident  necessity  of  a  sole  succession  to  the 
throne  having  occasioned  the  royal  law  of  descents  to  depart  from  the 
common  law  in  this  resjiect ;  and  therefore  queen  INIary,  on  the  death 
of  her  brother,  succeeded  to  the  crown  alone,  and  not  in  partnership 
with  her  sister  Elizabeth.  Again,  the  doctrine  of  representation  pi-e- 
vails  in  the  descent  of  the  crown  as  it  does  in  other  inheritances  ;  where- 
by the  lineal  descendants  of  any  person  deceased  stand  in  the  same 
place  as  their  ancestor,  if  living,  would  have  done.  Thus  Richard  II. 
succeeded  his  grandfather  Edward  III.  in  right  of  his  fatlicr,  the 
Black  Prince,  to  thcexclusion  of  all  his  uncles,  his  grandfather's  younger 
children."  Thus,  as  the  late  duke  of  Kent  would  have  succeeded  to 
his  brother  king  William  TV.,  if  he  had  survived  that  prince,  her 
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majesty  Queen  Victoria,  as  the  representative  of  her  deceased  father, 
inherited  the  throne  from  king  William,  to  the  exclusion  of  her  uncles, 
the  dukes  of  Cumberland,  Cambridge,  and  Sussex.  "Lastly,  on 
failure  of  lineal  descendants,  the  crown  goes  to  the  next  collateral 
relations  of  the  late  king,  provided  they  are  lineally  descended  from 
the  blood  royal,  that  is,  from  that  royal  stock  which  originally  acquired 
the  crown.  Thus  Henry  I.  succeeded  to  William  II.,  John  to 
Richard  I.,  and  James  I.  to  Elizabeth,  being  all  derived  from  the 
Conqueror,  who  was  then  the  only  regal  stock. 

"  3.  The  doctrine  of  hereditary  right  does  by  no  means  imply  an 
indefeasible  right  to  the  throne.  No  man  will,  I  think,  assert  this 
that  has  considered  our  laws,  constitution,  and  history  without 
prejudice,  and  with  any  degree  of  attention.  It  is  unquestionably 
in  the  breast  of  the  supreme  legislative  authority  of  this  kingdom,  the 
king  and  both  houses  of  parliament,  to  defeat  this  hereditary  right, 
and  by  particular  entails,  limitations,  and  provisions,  to  exclude  the 
immediate  heir,  and  vest  the  inheritance  in  any  one  else.  This  is 
strictly  consonant  to  our  laws  and  constitution,  as  may  be  gathered 
from  the  expression,  so  frequently  used  in  our  statute-book,  of  the 
hinges  majesty,  his  heirs  and  successors ;  in  which  we  may  observe, 
that  as  the  word  hei?'s  necessarily  implies  an  inheritance  or  hei*editary 
right  generally  subsisting  in  the  royal  person,  so  the  word  successors, 
distinctly  taken,  must  imply  that  this  inheritance  may  sometimes  be 
broken  through ;  or  that  there  may  be  a  successor  without  being  the 
heir  of  the  king.  And  this  is  so  extremely  reasonable,  that  Avithout 
such  a  power  lodged  somewhere,  our  polity  Avould  be  very  defective. 
For  let  us  barely  suppose  so  melancholy  a  case  as  that  the  heir 
apparent  should  be  a  lunatic,  an  idiot,  or  otherwise  incapable  of 
reigning,  how  miserable  would  the  condition  of  the  nation  be,  if  he 
were  also  incapable  of  being  set  aside  !  It  is  therefore  necessary 
that  this  power  should  be  lodged  somewhere  ;  and  yet  the  inheritance 
and  regal  dignity  would  be  very  precarious  indeed,  if  this  power 
were  expressly  and  avowedly  lodged  in  the  hands  of  the  subject  only, 
to  be  exercised  whenever  prejudice,  caprice,  or  discontent  should 
happen  to  take  the  lead.  Consequently  it  can  nowhere  be  so 
properly  lodged  as  in  the  two  houses  of  parliament,  by  and  Avith  the 
consent  of  the  reigning  king,  Avho  it  is  not  to  be  supposed  will  agree 
to  any  tiling  prejudicial  to  his  own  descendants  ;  and  therefore  in  the 
king,  lords,  and  commons  in  parliament  assembled,  our  laws  have 
expressly  lodged  it. 

"  4.  But,  fourthly ;  however  the  croAvn  may  be  limited  or 
transferred,  it  still  retains  its  descendible  quality,  and  becomes 
hereditary  in  the  wearer  of  it.  And  hence  in  our  law  the  king  is 
said  never  to  die   in  his  political  capacity,  though,  in  common  with 

H   4 


104  THE  EXECUTIVE  POWER  —  THE  QUEEN. 

other  men,  he  is  subject  to  mortality  in  liis  natural,  because, 
immediately  upon  the  natural  death  of  Henry,  William,  or  Edward, 
the  king  survives  in  his  successor.  For  the  right  of  the  crown  vests, 
eo  instante,  upon  his  heir  ;  either  the  hares  natus,  if  the  course  of 
descent  remains  unimpeached,  or  the  hceres  factus,  if  the  inheritance 
be  under  any  particular  settlement.  So  that  there  can  be  no 
interrerjnum ;  but,  as  Sir  jNIatthew  Hale'  observes,  the  right  of  the 
sovereignty  is  fully  invested  in  the  successor  by  the  very  descent  of 
the  crown ;  and  therefore,  however  acquired,  it  becomes  in  him 
absolutely  hereditary,  unless  by  the  rules  of  the  limitation  it  is 
otherwise  ordered  and  determined.  In  the  same  manner  as  landed 
estates,  to  continue  our  former  comparison,  are  by  the  law  hereditary, 
or  descendible  to  the  heirs  of  the  owner;  but  still  there  exists  a 
power  by  which  the  property  of  those  lands  may  be  transferred  to 
another  person.  If  this  transfer  be  made  simply  and  absolutely,  the 
lands  will  be  hereditary  in  the  new  owner,  and  descend  to  his 
heir-at-law ;  but  if  the  transfer  be  clogged  with  any  limitations, 
conditions,  or  entails,  the  lands  must  descend  in  that  channel,  so 
limited  and  prescribed,  and  no  other." 

"  In  these  four  points,  as  I  take  it,  consists  the  constitutional 
notion  of  hereditary  right  to  the  throne." - 

The  general  hereditary  succession  to  the  crown  of  England  having 
thus  been  set  forth,  we  will  proceed  to  take  a  brief  review  of  those 
instances  wherein  parliament  has  asserted  or  exercised  the  right  of 
altering  or  limiting  the  succession. 

The  first  of  those  cases  in  point  of  time  is  that  of  Henry  IV., 
who,  having  come  to  the  throne  by  a  doubtful  title,  after  dethroning 
king  Richard  II.,  sought  to  strengthen  it  by  an  appeal  to  parliament; 
and  thus  that  assembly  actually  asserted  their  right  of  new-setthng 
the  succession  to  the  crown.  A  statute  of  the  seventh  year  of  that 
king  (c.  2.)  enacted  accordingly,  "  that  the  inheritance  of  the  crown 
and  realms  of  England  and  France,  and  all  other  the  king's 
dominions,  shall  be  set  and  remain  (^soit  mys  et  demiirc/e)  in  the  person 
of  our  sovereign  lord  the  king,  and  the  heirs  of  his  body  issuing^ ;  " 
and  prince  Henry  was  thereby  declared  heir  apparent  to  the  crown, 
to  hold  to  him  and  the  heirs  of  his  body  issuing,  with  remainder  to 
lord  Thomas,  lord  John,  and  lord  Humphrey,  the  king's  sons,  and 
the  heirs  of  their  bodies  respectively.  Blackstone  remarks,  that  it 
serves  to  show  that  it  was  then  generally  understood  that  the  king 
and  parliament  had  a  right  to  new-model  and  I'cgulate  the  succession 
to    the    crown ;    and    he    observes,    that    the    parliament    cautiously 

'  Hale,  ricas  of  the  Crown,  61.  "  Blackst.  Coin.  b.  i.  c.  iii.  p.  191,  &:c. 

*  Id.  J).  20;?.     Criibbo,  Hist,  of  Com.  L.  c.  xxii.  p.  S-^S. 
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avoided  declaring  any  sentiment  of  Henry's  original  title.  Sir 
E.  Coke  more  than  once  declares,  that  at  the  time  of  passing  this 
act  the  right  of  the  crown  was  in  the  descent  from  Philippa,  daughter 
and  heir  to  Lionel  duke  of  Clarence,  third  son  of  king  Edwai'd  III., 
whom  (through  her  marriage  with  Edmond  Mortimer,  earl  of  March,) 
the  house  of  York  represented.^  The  crown,  however,  descended 
regularly,  according  to  the  statute,  from  Henry  IV.  to  his  son  and 
grandson  Henry  V.  and  Henry  VI. 

The  next  case  to  which  Ave  must  advert  is  that  of  Henry  VII., 
whose  title  to  the  crown  Blackstone  characterises  as  the  most  remote 
and  unaccountable  that  was  ever  set  up.  He  claimed  under  a 
descent  from  John  of  Gant  (whose  title  was  now  exploded),  and  the 
claim  was  through  John  earl  of  Somerset,  a  bastard  son,  begotten  by 
John  of  Gant  upon  Catherine  Swinford,  wdio  was  legitimated  by 
stat.  20  Richard  II.  It  must,  however,  be  remarked,  that  Black- 
stone's  assertion,  on  the  authority  of  Coke  (4  Inst.  37.),  that  in  the 
act  of  legitimation  there  was  an  express  reservation  excluding  the 
right  of  succession  to  the  throne,  has  been  discovered  to  be  unfounded. 
In  the  original  rolls  of  parliament,  the  exception  of  the  right  of 
succession  to  the  tlirone  is  not  contained;  but  it  was  introduced  by 
interlineation  on  the  patent  roll  subsequently  to  the  grant  of 
legitimation,  and  was  included  in  the  confirmation  by  Henry  IV. 
It  is  clear  the  operative  grant  Avas  the  statute  of  R.  II. ;  and  as  that 
statute  legitimated  John  of  Gant's  children  for  all  purposes,  without 
exception,  they  were  thereby  made  capable  of  inheriting  the  crown.^ 

Immediately  after  the  battle  of  Bosworth  Field,  the  earl  of 
Richmond  assumed  the  regal  dignity,  under  the  style  of  king 
Henry  VII.,  the  right  of  the  crown  then  being,  as  Sir  E.  Coke 
declares  ^  in  Elizabeth,  eldest  daughter  of  Edward  IV. ;  and  his 
possession  was  established  by  a  parliament  holden  the  first  year  of 
his  reign.  "  In  the  act  for  which  purpose,"  says  Blackstone,  "  the 
parliament  seems  to  have  copied  the  caution  of  their  predecessors 
in  the  reign  of  Henry  IV.,  and  therefore  (as  Lord  Bacon,  the 
historian  of  this  reign,  observes),  carefully  avoided  any  recognition  of 
Henry  VII.'s  right,  which  indeed  was  none  at  all ;  and  the  king 
would  not  have  it  by  Avay  of  new  law  or  ordinance,  whereby  a  right 
might  seem  to  be  created  and  conferred  upon  him,  and  therefore  a 
middle  way  was  rather  chosen,  by  way  (as  the  noble  histoi'ian 
expresses  it)  of  establishment,  and  that  under  covert  and  indifferent 

'  4  Inst.  37.  205. 
■   ^  Sir  H.  Nicholas,  Observ.  on  the  State  of  Histor.  Literature,  (London,  1830), 
p.  176. 
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words,  that  the  inheritance  of  the  crown  should  rest,  remain,  and  abide 
in  king  Henri/  VIL  and  the  heirs  of  his  bod// ;  thereby  providing  for 
the  future,  and  at  the  same  time  acknowledging  his  present  possession, 
but  not  determining  cither  way,  whether  that  possession  was  de  jure 
or  de  facto  merely.  However,  he  soon  after  married  Elizabeth  of 
York,  the  undoubted  heiress  of  the  Conqueror,  and  thereby  gained 
(as  Sir  Edward  Coke  declares)  by  much  his  best  title  to  the  crown.  ^ 
But  Sir  E.  Coke  must  have  meant  to  say  that  his  line  gained  their 
best  title ;  for  Heniy  VII.  himself  could  clearly  gain  no  title  to  the 
crown  by  marrying  the  rightful  queen. 

King  Henry  VIII.,  the  issue  of  this  marriage,  succeeded  to  the 
crown  by  clear  indisputable  hereditary  right,  and  transmitted  it  to 
his  children  in  successive  order.  But  during  his  reign  the  parliament 
several  times  regulated  the  succession  to  the  crown.  And  first,  by 
statute  25  Hen.  VIII.  c.  12.,  after  reciting  the  mischiefs  which  have 
and  may  ensue  by  disputed  titles,  because  no  perfect  and  substantial 
provision  hath  been  made  by  law  concerning  the  succession,  it  is 
enacted,  that  the  crown  shall  be  entailed  to  his  majesty,  and  the 
sons  or  heirs  male  of  his  body ;  and,  in  default  of  such  sons,  to  the 
lady  Elizabeth  (who  is  declared  to  be  the  king's  eldest  issue  female, 
in  exclusion  of  the  lady  Mary,  on  account  of  her  supposed  illegitimacy 
by  the  divorce  of  her  mother  queen  Catherine),  and  to  the  lady 
Elizabeth's  heirs  of  her  body ;  and  so  on  from  issue  female  to  issue 
female  and  the  heirs  of  their  bodies,  by  course  of  inheritance 
according  to  their  ages,  as  the  crown  of  England  hath  been  accustomed 
and  ought  to  go,  in  case  where  there  be  heirs  female  of  the  same  ;  and 
in  default  of  issue  female,  then  to  the  king's  right  heirs  for  ever. 

This  act  was,  however,  repealed  with  regard  to  the  settlement  of 
the  crown,  upon  the  king's  divorce  from  Ann  Boleyn,  by  the  statute 
28  Hen.  VIII.  c.  7.,  whereby  the  lady  Elizabeth  is,  as  well  as  the 
lady  Mary,  bastardised,  and  the  crown  settled  on  the  king's  children 
by  queen  Jane  Seymour  and  his  future  wives;  and,  in  defect  of  such 
children,  then  with  this  remarkable  remainder,  to  such  persons  as  the 
king  by  letters  patent,  or  last  will  and  testament,  should  limit  and 
appoint  the  same.  But  (as  Bhickstonc  informs  us)  "  this  power  was 
never  carried  into  execution  ;  for  by  stat.  3a  Henry  VIII.  c.  1.,  the 
kino-'s  two  daushters  are  legitimated  again,  and  the  crown  is 
limited  to  prince  Edward  by  name,  after  that  to  the  lady  Mary,  and 
then  to  the  lady  Elizal)eth,  and  the  heirs  of  their  respective  bodies  ; 
whicli  succession  took  effect  accordingly,  being  indeed  no  other  than 
the  usual  course  of  law  with  regard  to  the  descent  of  the  crown." 
There  are,  however,  strong  grounds  for  believing  that  Henry  VIII. 

'   Rliickst.  Com.  ]).  i.  c.  iii.  p.  205.     4  In?t.  37. 
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executed  by  his  will  the  power  vested  in  him  by  the  stat.  28  Henry 
VIII.  c.  7.,  and  thereby  entailed  the  crown,  in  default  of  issue 
from  his  children,  upon  the  descendants  of  his  younger  sister, 
Mary  duchess  of  Suffolk,  before  those  of  Margaret  queen  of  Scots. 
The  authenticity  of  Henry  VIlI.'s  will  was  indeed  doubted ;  it 
being  alleged,  that  when  he  was  at  the  last  extremity  some  one  put 
to  the  instrument  a  stamp  which  the  king  in  the  latter  part  of  his  life 
was  accustomed  to  use  instead  of  making  his  signature.  But  the 
presumed  signature  appears  on  inspection  to  have  been  made  with  a 
pen,  and  not  with  a  stamp ;  and  it  has  been  maintained,  with  great 
reason,  that  as  the  instrument  is  attested  by  many  witnesses,  and 
cannot  be  proved  to  be  a  forgery,  the  legal  presumption  turns  much 
in  its  favour.^  The  will,  hoAvever,  could  not  have  taken  effect  until 
after  the  death  of  queen  Elizabeth. 

To  remove  any  doubt  which  might  remain  in  the  minds  of  the 
people  as  to  the  effect  of  these  statutes,  it  is  declared  by  the  stat.  1  of 
queen  Mary,  stat.  2.  c.  1.,  that  "the  crown  of  these  realms  is  most 
lawfully,  justly,  and  rightly  descended  and  come  to  the  queen's  high- 
ness that  now  is,  being  the  very,  true,  and  undoubted  heir  and  inher- 
itrix thereof."  And  again,  upon  the  queen's  marriage  with  Philip  of 
Spain,  in  the  statute  which  settles  the  preliminaries  of  that  match 
(st.  1  Mary,  st.  3.  c.  2.),  the  hereditary  right  to  the  crown  is  thus 
asserted  and  declared :  "  As  touching  the  right  of  the  queen's  inheritance 
in  the  realm  of  England,  the  children,  whether  male  or  female,  shall 
succeed  in  them  according  to  the  known  laws,  statutes,  and  customs  of 
the  same."  Blackstone  remarks,  that  this  determination  of  parliament, 
that  the  succession  shall  continue  in  the  usual  course,  seems  tacitly  to 
imply  a  power  of  new-modelling  and  altering  it,  in  case  the  legislature 
had  thought  proper. 

Queen  Elizabeth's  right  is  recognised  by  an  act  passed  at  her  ac- 
cession (stat.  1  Eliz.  c.  3.)  in  still  stronger  terms  than  her  sister's, 
the  parliament  acknowledging  "  that  the  queen's  highness  is,  and  in 
very  deed  of  most  meer  right  ought  to  be,  by  the  laws  of  God  and 
the  laws  and  statutes  of  this  realm,  our  most  rightful  and  lawful  sov- 
ereign and  liege  lady  and  queen ;  and  that  her  highness  is  rightly, 
lineally,  and  lawfully  descended  and  come  of  the  blood-royal  of  this 
realm  of  England ;  in  and  to  whose  princely  person,  and  to  the  heirs 
of  her  body  lawfully  to  be  begotten,  after  her,  the  imperial  crown  and 
dignity  of  this  realm  doth  belong."  And  again ;  by  the  stat.  13  Eliz. 
c.  1.,  the  right  of  parliament  to  direct  the  succession  of  the  crown  is 

'  Hullam,  Const.  Hist.  vol.  i.  p.  395-7,  &c.  And  .'=ee  stat.  11  Geo.  IV.  c.  23. 
authorising  the  use  of  a  stamp  instead  of  the  sign-manual,  during  the  king's  last 
illness,  and  Lord  Lyndhiirst's  speech,  INIay  25, 1 830.     Pari.  Deb.  V.  xxiv.  New  Ser. 
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asserted  in  the  most  explicit  words.  "  If  any  person  sliall  hold,  affirm, 
or  maintain,  that  the  common  laws  of  this  realm,  not  altered  by  j)ar- 
liament,  ought  not  to  direct  the  right  to  the  ci'own  of  England  ;  or 
that  the  queen's  majesty,  with  and  by  the  authority  of  parliament, 
is  not  able  to  make  laws  and  statutes  of  sufficient  force  and  validity  to 
limit  and  l)ind  the  crown  of  this  realm,  and  the  descent,  limitation, 
inheritance,  and  government  thereof, — such  person  so  holding,  affirm- 
ing, or  maintaining,  shall,  during  the  life  of  the  queen,  be  guilty  of 
high  treason ;  and,  after  her  decease,  shall  be  guilty  of  a  misdemeanor, 
and  forfeit  his  goods  and  chattels." 

The  line  of  Henry  VIII.  becoming  extinct  by  the  death  of  queen 
Elizabeth,  king  James  succeeded  to  the  throne  as  king  James  I.  of 
England,  in  right  of  his  ancestor  INIargaret,  eldest  daughter  of  Henry 
VII.  by  Elizabeth  of  York  his  queen,  who  married  king  James  IV.  of 
Scotland.  In  him,  Blackstone  informs  us,  centred  all  the  claims  of  dif- 
ferent competitors  from  the  Conquest  downwards,  he  being  indisputably 
the  lineal  heir  of  the  Conqueror,  and  even  of  the  Saxon  monarchs. 

This  position,  however,  is  correct  only  on  the  assumption  that  the  will 
of  Henry  VIII.,  whereby  he  (by  virtue  of  the  statute  28  Hen.  VIII. 
c.  7.)  entailed  the  crown  on  the  descendants  of  his  youngest  sister, 
Maiy  duchess  of  Suffolk,  before  those  of  Margaret  queen  of  Scots,  is 
not  authentic  and  valid  :  for  there  were  descendants  of  Mary,  living  at 
the  decease  of  queen  Elizabeth,  by  her  two  daughters,  Frances,  second 
duchess  of  Suffolk,  and  Eleanor,  countess  of  Cumberland ;  and  they 
were  entitled  to  succeed  to  the  crown  under  that  entail  before  king 
James.  But  the  doubtful  legitimacy  of  lord  Beauchamp,  son  of  the 
earl  of  Hertford  by  Catherine  Grey,  rendered  it  somewhat  question- 
able from  which  of  the  tv/o  daughters  of  Brandon  duke  of  Suffolk, 
by  the  king's  sister,  the  hereditary  stock  was  to  be  derived.^ 

The  extraordinary  pedigree  of  James  I.  Blackstone  believes  to  have 
encouraged  the  notions  of  divine  right  in  that  king ;  while  Hallam 
attributes  them  to  the  doubtfulness  of  his  parliamentary  title.  Par- 
liament, however,  admitted  none  but  a  human  positive  right ;  and  by 
stat.  1  Jac.  I.  c.  1.,  did  "  recognise  and  acknowledge,  that  immediately 
upon  the  dissolution  and  decease  of  Elizabeth,  late  queen  of  England, 
the  imperial  crown  thereof  did  by  inherent  birtin-ight,  and  lawful  and 
undoubted  succession,  descend  and  come  to  his  most  excellent  majesty, 
as  being  lineally,  justly,  and  lawfully,  next  and  sole  heir  of  the  blood- 
royal  of  this  realm." 

"  But,"  continues  our  great  commentator,  "  wild  and  absurd  as  the 
doctrine  of  divine  right  undoubtedly  is,  it  is  still  more  astonishing, 
that  when  so  many  human  hereditary  rights  had  centered  in  this  king, 

'   llallniii,  Cun^t.  Hist.  vol.  i.  p.  30.5,  &c. 
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his  son  and  heir  king  Charles  I.  should  be  told,  by  those  infamous 
judges  who  pronounced  his  impai'alleled  sentence,  that  he  was  an 
elective  prince,  elected  by  his  people,  and  therefore  accountable  to 
them,  in  his  own  proper  person,  for  his  conduct.  The  confusion, 
instability,  and  madness,  which  followed  the  fatal  catastrophe  of  that 
pious  and  unfortunate  prince,  will  be  a  standing  argument  in  favour 
of  hereditary  monarchy  to  all  future  ages,  as  they  proved  at  last  to 
the  then  deluded  people,  who,  in  order  to  recover  that  peace  and 
happiness  which  for  twenty  years  together  they  had  lost,  in  a  solemn 
parliamentary  convention  of  the  estates,  restored  the  right  heir  to  the 
crown.  And  in  the  proclamation  for  that  purpose,  which  was  drawn 
up  and  attended  by  both  houses  \  they  declared,  tluit,  according  to 
their  duty  and  allegiance,  they  did  henrtily,  joyfully,  and  unanimously 
acknowledge  and  proclaim,  that  immediately  upon  the  decease  of  our 
late  sovereign  lord  king  Charles,  the  imperial  crown  of  these  realms 
did  hy  inherent  birthright  and  lairful  and  undoubted  succession  descend 
and  come  to  his  most  excellent  majesty  Charles  II.,  as  being  lineally, 
justly,  and  lawfully  next  heir  of  the  blood-royal  of  this  realm  :  and 
thereunto  they  most  humbly  and  faithfully  did  submit  and  oblige  them- 
selves and  their  heirs  and  jiosterity  for  ever." 

It  must  here  be  observed,  that  the  crown  is  declared  to  have  de- 
scended on  Charles  II.  immediately  upon  the  decease  of  Charles  I. ;  and 
the  acts  passed  in  the  first  year  after  the  restoration  are  therefore 
called  the  acts  of  the  twelfth  year  of  his  reign  ;  and  all  the  other 
legal  proceedings  are  reckoned  from  the  year  1648,  and  not  from  the 
year  1660.  Upon  this  principle,  that  the  king  commences  his  reign 
from  the  day  of  the  death  of  his  ancestor,  it  has  been  held,  that  com- 
passing the  king's  death  before  the  coronation,  or  even  before  procla- 
mation, is  treason,  under  the  stat.  25  Ed.  III.  stat.  5.  c.  2.,  he  being 
king  immediately,  and  "the  proclamation  and  coronation  honourable 
ceremonies  for  the  farther  notification  thereof:  though  the  latter 
also  consists  of  a  solemn  recognition  by  the  sovereign  of  the  rights  of 
the  people,  and  an  engagement  on  his  part  to  maintain  them.^ 

Thus  it  clearly  appears,  from  the  highest  authority  within  the 
realm,  that  the  crown  of  England  is  an  hereditary  crown,  though 
subject  to  limitations  by  parliament. 

The  next  instance  in  point  of  time  of  parliament  dehberating 
respecting  the  succession,  is  the  famous  bill  of  exclusion,  by  Avhich  it 
was  proposed,  in  the  reign  of  Charles  II.,  to  set  aside  the  rights  of  the 
duke  of  York,  the  king's  brother  and  heir  presumptive,  on  the  score 
of  his  professing  the  doctrines  of  the  Church  of  Kome.  The  bill 
passed  the  House  of  Commons,  but  was  rejected  by  the  Lords,  the  king 

'  Com.  Journ.  8  May,  1660. 
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havlns:  also  declared  beforehand  tliat  he  never  would  be  brought  to 
consent  to  it. 

From  this  transaction  Blackstone  draws  two  conclusions :  1st, 
That  the  crown  was  universally  acknowledged  to  be  hereditary,  and 
the  inheritance  indefeasible  unless  by  parliament,  else  it  would  have 
been  needless  to  prefer  such  a  bill ;  and  2dly,  That  parliament  had 
power  to  have  defeated  the  inheritance,  else  such  a  bill  had  been 
ineffectual.  However,  the  duke  of  York  succeeded  to  the  throne  as 
king  James  II. 

We  come  now  to  one  of  the  most  remarkable  events  in  the  history 
of  the  succession  to  the  throne,  namely,  the  Revolution  of  1688. 

"  The  true  ground  and  principle,"  says  Blackstone,  "  upon  which 
that  memorable  event  proceeded,  was  an  entirely  new  case  in  politics, 
which  had  never  before  happened  in  our  history,  the  abdication  of  the 
reigning  monarch,  and  the  vacancy  of  the  thx'one  thereupon.  It  was 
not  a  defeasance  of  the  right  of  succession,  and  a  new  limitation  of 
the  crown,  by  the  king  and  both  houses  of  parliament,  —  it  was  the 
act  of  the  nation  alone,  upon  a  conviction  that  there  was  no  king  in 
being ;  for  in  a  full  assembly  of  the  lords  and  commons,  met  in  a 
convention  upon  the  supjjosition  of  this  vacancy,  both  houses  came  to 
this  resolution,  tltat  king  James,  having  endeavoured  to  subvert  the  con- 
stitution of  the  kingdom,  hij  breaking  the  original  contract  between  the 
king  and  people,  and  by  the  advice  of  Jesuits  and  other  wicked  persons 
having  violated  the  fundamental  laivs,  and  having  withdraicn  himself 
out  of  this  kingdom,  has  abdicated  the  government ;  and  that  the  throne 
is  tlierebg  vacant.  Thus  ended  at  once,  by  this  sudden  and  unexpected 
vacancy  of  the  throne,  the  old  line  of  succession,  which  from  the 
Conquest  had  lasted  above  six  hundred  years,  and  from  the  union  of 
the  Heptarchy  almost  nine  hundred.  The  facts  themselves  thus 
aj)pealed  to,  the  king's  endeavour  to  subvert  the  constitution  by 
breaking  the  original  contract,  his  violation  of  the  fundamental  laws, 
^nd  his  withdrawing  himself  out  of  the  kino-dom,  were  evident  and 
notorious  ;  and  the  consequences  drawn  from  these  facts,  namely,  that 
they  amounted  to  an  abdication  of  the  government,  which  abdication 
did  not  affect  only  the  person  of  the  king  himself,  but  also  all  his  heirs, 
and  rendered  the  throne  absolutely  and  completely  vacant,  it  belonged 
to  our  ancestors  to  determine.  For  whenever  a  question  arises 
between  the  society  at  lai'ge  and  any  magistrate  vested  with  powers 
originally  delegated  by  that  society',  it  must  be  decided  by  the  voice 

'  It  is  somewhat  curious  that  this  doctrine  of  the  delegation  of  the  regal  power 
by  the  nation  to  the  king  is  to  be  found  in  tliat  very  text  of  the  Pandects  which  so 
much  alurnicd  our  ancient  lawyers,  as  an  assertion  of  despotic  authority.  Quod 
priiicijii  jildcnit.  Iritis  Inihct  vi'^orem  :  iitj)ote  cum  lege  rrgio,  cjiur  dc  imprrio  ejus  Icilti 
est,  popuJics  ci  ct  in  a':::i  oinne  suiiiii  impcrium  ct  potestatcm  confcrut.  L.  1.  11".  do 
Constit.  IVincip.  and  §  f^>  lust,  de  Jur.  Natur.  Gent,  et  Civ. 
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of  the  society  itself:  there  is  not  upon  earth  any  other  tribunal  to 
resort  to.  And  that  these  consequences  were  fairly  deduced  from 
these  facts,  our  ancestors  have  solemnly  determined,  in  a  full  parlia- 
mentary convention  representing  the  whole  society.  The  reasons  upon 
which  they  decided  may  be  found  at  large  in  the  parliamentary  pro- 
ceedings of  the  times,  and  may  be  matter  of  instructive  amusement 
for  us  to  contemplate  as  a  speculative  point  in  history.  But  care 
must  be  taken  not  to  carry  this  inquiry  farther  than  merely  for 
instruction  and  amusement.  The  idea,  that  the  consciences  of  pos- 
terity were  concerned  in  the  rectitude  of  their  ancestors'  decisions, 
gave  birth  to  those  dangerous  political  heresies  which  so  long  dis- 
tracted the  state,  but  at  length  are  all  happily  extinguished.  There- 
fore rather  choose  to  consider  this  great  political  measure  upon  the 
solid  footing  of  authority,  than  to  reason  in  its  favour  from  its  justice, 
moderation,  or  expedience,  because  that  might  imply  a  right  of  dis- 
senting- or  revolting  from  it,  in  case  we  should  think  it  to  have  been 
unjust,  oppressive,  or  inexpedient.  Whereas  our  ancestors,  having 
most  indisputal)ly  a  competent  jurisdiction  to  decide  this  great  and 
important  question,  and  having  in  fact  decided  it,  it  is  now  become 
our  duty,  at  this  distance  of  time,  to  acquiesce  in  their  determination, 
being  born  under  that  establishment  which  was  built  upon  this  foun- 
dation, and  oljliged  by  every  tie,  religious  as  well  as  civil,  to  maintain 
it." 

It  has  already  been  observed,  that,  in  the  resolution  of  the  conven- 
tion, the  word  abdication  was  not  used  to  signify  a  legal  and  regular 
cession  of  the  crown,  but  a  species  of  forfeiture  incurred  by  the  king, 
by  breaking  the  original  contract,  violating  the  fundamental  laws,  and 
withdrawing  himself  out  of  the  kingdom.  In  truth,  it  had  become 
impossible  for  king  James  to  govern  the  country  any  longer ;  and  he 
had,  moreover,  been  compelled  to  make  his  escape.  The  convention 
had  to  deal  with  the  facts  as  they  stood.  How  far  those  who  invited 
over  king  William  III.  were  justifiable  in  their  own  consciences,  is 
another  question  ;  but  it  was  absolutely  necessary  to  make  a  provision 
for  the  continuance  of  the  monarchy,  especially  on  account  of  the 
doubts  that  were  deeply  rooted  in  the  public  mind  respecting  the 
legitimacy  of  the  prince  of  Wales,  and  which  must  have  been  dispelled 
more  thoroughly  than  it  was  probably  possible  to  do  before  James  II. 's 
dynasty  could  have  been  continued  on  the  throne. 

The  convention  therefore  took  advantage  of  the  colour  afforded  to 
them  by  the  king's  flight,  to  declare  his  abdication  ;  and  then  pro- 
ceeded, on  the  assumption  that  the  throne  was  vacant,  to  resolve  "  that 
William  and  Mary,  prince  and  princess  of  Orange,  be  and  be  declared 
to  be,  king  and  queen  of  England,  France,  and  Ireland,  and  the 
dominions  thereto  belonging,  to  hold  the  crown  and  dignity  of  the 
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said  kiugtloms  and  dominions  to  them,  the  said  prince  and  princess, 
during  the  lives  and  the  life  of  the  survivor  of  them  ;  and  that  the 
sole  and  full  exercise  of  the  regal  power  be  only  in  and  exercised  by 
the  said  prince  of  Orange,  in  the  names  of  the  said  prince  and  princess, 
during  their  joint  lives  ;  and,  after  their  decease,  the  said  crown  and 
royal  dignity  of  the  said  kingdoms  and  dominions  to  be  to  the  heirs 
of  the  body  of  the  said  princess ;  for  default  of  issue,  to  the  princess 
Anne  of  Denmark  and  the  heirs  of  her  body  ;  and  for  default  of  such 
issue,  to  the  heirs  of  the  body  of  the  said  prince  of  Orange." 

This  settlement  was  certainly  a  total  departure  from  the  law  of 
succession  to  the  throne.  jNIary,  king  James's  eldest  daughter,  Avas 
indeed  made  queen,  but  she  in  reality  only  held  the  situation  of  queen 
consort,  except  in  having  her  name  in  the  style  ;  thus  the  stat.  2  W. 
&  ]\I.  c.  6.  was  required  to  enable  Queen  Mary  to  exercise  the  regal 
power  during  the  king's  absence.  She  was  in  the  same  predicament 
as  Philip  of  Spain  during  his  marriage  with  queen  Mary  I.  The 
crown  was  bestowed  on  William,  and  the  claims  of  the  princess  Anne 
postponed  dui'ing  his  life.  But  no  provision  was  made  for  the  succes- 
sion to  the  throne,  in  the  event  of  a  failure  of  issue  from  those  in 
whom  it  was  thus  limited.  That  important  subject  was  left  to  the 
wisdom  of  future  parliaments.  Such  were  the  peculiarities  of  the 
settlement  of  the  crown  l)y  the  convention  parliament, — besides  the 
exclusion  from  the  throne,  not  only  of  the  king,  but  of  a  whole 
dynasty.' 

It  was,  in  fact,  avowedly  a  revolution  proceeding  upon  general 
principles  of  necessity,  or  sains  populi,  and  not  by  the  stated  rules  of 
the  English  government.  It  undoubtedly  consolidated  the  liberties 
of  the  nation,  which  might  otherwise  have  fallen  before  the  designs  of 
king  James  ;  but  so  great  a  departure  from  the  ordinary  and  regular 
administration  of  government  could  not  fail  to  produce  serious  evils. 

The  omission  of  any  provision  for  the  succession  to  the  throne 
in  the  event  of  the  failure  of  issue  of  William  and  INIary, 
Anne,  and  AVilliam,  soon  engaged  the  attention  of  parliament.  It  had 
been  enacted  by  statue  1  W.  &  M.  st.  2.  c.  2.,  that  every  person 
who  should  be  reconciled  to,  or  hold  communion  with  the  see  of 
Rome,  or  hold  the  popish  religion,  or  marry  a  papist,  should  be  ex- 
eluded,  and  be  for  ever  incapable  to  inherit,  possess,  or  enjoy  the 
crown ;  and  that  in  such  case  the  people  should  be  absolved  from  their 
allegiance,  and  the  crown  should  descend  to  such  persons,  being  pro- 
testants,  as  would  have  inherited  the  same  in  case  the  person  so  I'e- 
conciled,  holding  communion,  professing,  or  marrying,  were  naturally 

'  llallain,  Const.  Hist.  vol.  iii.  p.  135,  &c.,  and  sec  Pitt's  speech,  Feb.  2.  1789. 
I'arl.  Hist.  vol.  x.wii.  Col.  1135. 
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dead.  Upon  the  impending  extinction  of  the  Protestant  posterity  of 
Charles  I.,  the  old  law  of  regal  descent  directed  them  to  recur  to  the 
descendants  of  king  James  I. ;  and  the  princess  Sophia,  being  the 
youngest  daughter  of  Elizabeth  queen  of  Bohemia,  who,  as  the 
daughter  of  James  I.,  was  the  nearest  of  the  ancient  blood  royal  who 
was  not  incapacitated  by  professing  the  doctrines  of  the  Church  of 
Rome  ;  the  remainder  of  the  crown,  expectant  upon  the  death  of  king 
William  and  queen  Anne  without  issue,  Avas  therefore  settled,  by 
stats.  12  and  13  Wm.  III.  c.  ii.,  upon  her  and  the  heirs  of  her  body.' 
And  it  was  also  thereby  enacted,  that  whosoever  should  hereafter 
come  to  the  possession  of  the  crown  should  join  the  communion  of  the 
Church  of  England  as  by  law  established. 

This  is  the  last  limitation  of  the  crown  that  has  been  made  by 
act  of  parliament.  It  is  further  secured  by  the  stat.  6  Anne,  c.  vii. 
which  enacts,  that  if  any  person  maliciously,  advisedly,  and  directly, 
shall  maintain,  by  writing  or  printing,  that  the  kings  of  this  realm, 
with  the  authority  of  parliament,  are  not  able  to  make  laws  to  bind 
the  crown  and  the  descent  thereof,  he  shall  be  guilty  of  high  treason ; 
or,  if  he  maintains  the  same  by  only  preaching,  teaching,  or  advised 
speaking,  he  shall  incur  the  penalties  of  a  premunire. 

Under  the  settlement  made  by  the  statute  12  and  13  W.  III. 
c.  ii.  her  majesty  Queen  Victoria  succeeded  to  the  throne  of  these 
realms. 

It  is  evident  that  the  crown  is  now  hereditary  ;  but  not  in  an  un- 
qualified manner,  since  no  person  is  capable  of  inheriting  or  holding 
it  who  is  in  communion  with  the  Roman  Church,  or  has  married  a 
member  thereof;  and  the  subjects  of  the  crown  are  bound  by  their 
duty  and  oaths  of  allegiaiice  only  on  condition  that  the  sovereign  shall 
remain  a  Protestant,  and  not  marry  a  Roman  Catholic.  Moreover, 
the  common  stock  or  ancestor  from  whom  the  descent  must  be  derived 
is  now  not  the  same  that  it  was  formerly.  The  common  stock  was 
first  king  Egbert,  then  William  the  conqueror ;  afterwards,  in  king 
James  I.'s  time,  the  two  common  stocks  united,  and  so  continued  till 
the  vacancy  of  the  throne  in  1688:  now  it  is  the  princess  Sophia, 
in  whom  the  inheritance  was  vested  by  the  new  king  and  parliament. 

We  have  now  sufficiently  considered  the  title  to  the  throne  of  this 
empire.  ^ 

'  By  Stat.  4  Anne,  c.  i.  it  is  enacted,  that  a  bill  may  be  exhibited  in  that  parlia- 
ment for  the  naturalisation  of  the  princess  Sophia  and  the  issue  of  her  body,  — 
f(jr  the  purpose  of  dispensing  with  their  previous  reception  of  the  sacrament  as  a 
qualification  ;  and  by  stat.  4  Anne,  c.  iv.  the  princess  Sophia  and  the  issue  of  her 
body  were  naturalised  accordingly. 
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CHAPTER  VIII. 

OF    THE    ROYAL    FAMILY. 

The  first  and  most  considerable  branch  of  the  royal  family  of  the 
king  of  England  is  the  queen  consort. 

The  queen  of  England  is  either  queen  regent,  queen  consort,  or 
queen  dowager.  The  queen  regent,  regnant,  or  sovereign,  is  she  that 
holds  the  crown  in  her  own  right;  as  the  first,  and  (as  to  the  form, 
though  not  in  substance)  the  second  queen  Mary,  queen  Elizabeth, 
queen  Anne,'  and  her  most  gracious  majesty  Queen  Victoria.  A 
queen  regnant  differs  in  no  respect  as  to  powers,  prerogatives,  rights, 
dignities,  and  duties,  from  a  king.-  But  the  queen  consort  is  the  wife 
of  the  reigning  king,  and  the  law  invests  her  with  divers  rights  and 
privileges.  She  is  an  exempt  and  distinct  person  from  the  king :  and 
may  therefore  purchase  or  grant  without  her  husband,  which  no  other 
married  woman  in  England  can  do — a  pri\Tlege  which  Selden  holds  to 
be  as  ancient  as  the  Saxon  era.^  She  may  also  sue  and  be  sued 
without  the  king ;  and  Lord  Coke  informs  us,  that  these  privileges 
are  bestowed  upon  her  because  "  the  wisdome  of  the  common  law 
would  not  have  the  king  (whose  continual  care  and  study  is  for  the 
publick,  et  circa  ardua  7'egni)  to  be  troubled  and  disquieted  for  such 
private  and  petty  causes."*  The  queen  consort  is  also  capable  of  de- 
vising and  bequeathing  her  property  by  last  will  and  testament,  without 
the  concurrence  of  the  king^;  and  receiving  a  grant  from  him.  She 
has  separate  officers  distinct  from  the  king  :  not  only  a  lord  chamber- 
lain, master  of  the  horse,  and  other  officers  of  her  household,  for  pur- 
poses of  state  or  ceremony  ;  but  an  attorney  and  solicitor-general,  who 
are  entitled  to  a  place  within  the  bar  with  the  king's  counsel  ^,  and 
prosecute  suits  at  law  and  in  equity  for  the  queen,  in  the  same  manner 
as  the  king's  attorney  and  solicitor-general  do  for  the  crown. 

The  queen  is  also  exempt  from  paying  toll,  and  from  amercements  in 

'  Blackst.  Com.  b.  i.  c.  iv.  p.  2 19. 

'  Stilt.  1  Mar.  1.  .St.  iii.  <••  i.  And  sec  Reeves,  Ilist.  of  Com.  Law,  vol.  iv.  p.  448, 
449. 

3  Co.  Litt.  8  a.     4  Rep.  -23.     Sold.  Jan.  Aii^l.  i.  U. 

*  Co.  Litt.  133  a  b.  ■'  Cruise,  Di^'.  vol.  vi.  p.  13.  tit.  38,  c.  ii.  t.  i.  §  3. 

^  Selden,  Tit.  Hon.  i.  G,  7.  As  to  the  queen  consort'.s  right  to  be  crowned  with 
her  husliand,  see  Mr.  Brougham's  argument  before  tlie  privy  council,  Jan.  ."5,  1821. 
Loid  Brougham's  Speeches,  vol.  i.  p.  238. 
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any  court' ;  but,  In  general,  wliere  the  law  invests  her  with  no  special 
jjrivilege,  she  is  in  the  same  condition  as  other  subjects,  being  the 
king's  subject,  as  not  partaking  of  his  sovereign  authority. 

She  has  also  some  pecuniary  advantages  in  the  nature  of  per- 
quisites, which  form  her  a  distinct  revenue :  such  as  the  anriim  regince, 
or  the  queen's  share  of  certain  fines  paid  to  the  king  in  consideration 
of  pardons,  privileges,  and  other  matters  of  favour,  by  him  granted ; 
— but  on  this  subject  it  is  unnecessary  to  detain  the  reader.^ 

The  most  important  legal  privilege  belonging  to  a  queen  consort  is, 
that,  by  the  statute  25  Edw.  III.,  it  is  equally  treason  to  compass  or 
imagine  the  death  of  our  lady  the  Tiing''s  companion,  as  of  the  king 
himself ;  and  to  violate  or  defile  the  queen  consort  amounts  to  the 
same  high  crime,  as  well  in  the  person  committing  the  fact  as  in  the 
queen  herself,  if  consenting. 

Blackstone  informs  us,  that  if  the  queen  be  accused  of  any  species 
of  treason,  she  shall  (whether  consort  or  dowager)  be  tried  by  the 
peers  of  parliament,  as  queen  Ann  Boleyn  was  in  28  Henry  VIII.^ 

The  husband  of  a  queen  regnant,  as  prince  George  of  Denmark 
was  to  queen  Anne,  is  her  subject,  and  he  may  commit  high  treason 
against  her ;  but  in  the  instance  of  conjugal  infidelity,  he  is  not 
subjected  to  the  same  penal  restrictions  as  the  wife  of  a  king.  The 
obvious  reason  of  this  diflference  is,  that  the  maintenance  of  the  lawful 
succession  to  the  throne  depends  on  the  chastity  of  the  king's  wife ; 
but  with  respect  to  the  husband  of  a  queen  the  case  is  different.^ 

The  king  or  queen  of  England  may  marry  any  person  that  he  or  she 
may  please,  excepting  a  Roman  Catholic;  because  that  is  forbidden 
under  pain  of  forfeiting  the  crown,  by  stat.  1  W.  and  M.  st.  ii.  c.  2. 

The  history  of  this  country,  previous  to  the  reign  of  her  majesty 
Queen  Victoria,  affords  only  two  precedents  of  a  married  queen 
regnant, — these  are  the  first  queen  Mary  and  queen  Anne.  With 
respect  to  the  second  queen  Mary,  we  have  seen  that  though  her 
name  was  in  the  royal  style,  and  her  efiigy  on  the  coin  of  the  realm, 
yet  the  sole  and  full  exercise  of  the  royal  power  was  only  in,  and  exer- 
cised by,  king  William ;  she  was  therefore  not  properly  a  queen  regnant. 

By  the  stat.  1  INIar.  sess.  ii.  c.  11,  the  articles  of  marriage  between 
Philip  of  Spain  and  queen  Mary  are  rehearsed  and  confirmed.  And 
it  is  enacted,  that  the  queen  shall  and  may  only  and  as  sole  queen 
use  and  enjoy  the  crown  and  sovereignty  over  her  dominions,  in  such 
large  manner  in  all  degrees  after  the  solemnisation  of  the  marriage 

^  Co.  LItt.  133  a  b.     Finch,  Law,  185. 

"  Blackstone  (b.  i.  c.  iv.)  gives  a  summary  of  the  old  law  on  this  subject. 
^  Blackst.  Com.  b.  i.  c.  iv.  p.  223.     In  the  case  of  queen  Caroline  the  proceeding 
was  by  bill  of  pains  and  penalties. 

■*  Blackst. Com.  b.i.  civ.  p.  224.,  and  see  Puffendorf,  Dr.  des  Gens,  liv.  6.  ch.  ii.  \  5. 
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as  she  now  hath,  witliout  any  right,  claim,  or  demand,  to  be  given, 
come,  or  grow  unto  the  said  [)rince  as  tenant  of  tlie  coiu'tesy  of  this 
reahn,  or  by  any  other  means  ;  and  also  that  all  letters  patent,  and 
other  writings  made  during  tlie  said  marriage,  sliould  be  entitled  in 
the  name  of  the  said  prince  and  queen,  but  be  signed  with  the  sign 
manual  of  the  said  queen. 

Coke  informs  us,  that  the  style  of  queen  INIary  and  Philip,  who 
had  been  created  by  his  father  king  of  Naples  and  Jerusalem,  was 
as  follows:  — "  P/u'l/p  and  Mary,  hy  the  grace  of  God,  king,  and 
queen  of  England  and  France,  Naples,  Jerusalem,  and  Ireland; 
defenders  of  the  faith  ;  princes  of  Spain  and  Sicily ;  archdukes  of 
Austria ;  dukes  of  Milan,  Burgundy,  and  Brabant ;  counts  of 
Hapsburg,  Flanders,  and  Tyrol.^''^  A  new  parliament  was  summoned 
by  writs  in  that  style.  King  Philip  thus  participated  fully  in  the 
royal  dignity;  and  he  was  therefore  more  the  partner  of  queen 
Mary's  throne  than  her  subject.  But  Coke  is  of  opinion,  that  king 
Philip  being  but  a  "  nominative  king^'^  was  not  protected  by  the 
statute  of  treasons,  which  applies  only  to  a  king  (or  queen)  regnant ; 
and  of  the  same  opinion  is  Lord  Hale.'-^  Hawkins  also  says,  that  a 
titular  king,  as  the  husband  of  a  queen  regnant,  seems  to  be  within 
the  Avords,  but  is  clearly  not  within  the  meaning  of  the  statute  of 
allegiance,  2  Hen.  VII.  c.  i.'',  l)y  which  persons  are  protected  who 
assist  a  king  de  facto,  or  in  actual  possession  of  the  throne. 

The  second  instance  of  a  married  queen  regnant  is  that  of  queen 
Anne.  She  was  married  before  she  came  to  the  throne.  Her 
Inisband  was,  soon  after  her  marriage,  created  duke  of  Cumberland, 
and  he  sat  and  voted  in  the  house  of  lords.''  Pie  was  afterwards 
appointed  to  the  offices  of  generalissimo  and  lord  high  aJmiral,  and 
he  sat  in  the  privy  council ;  though  it  is  said  that  he  never  took  any 
oaths ;  and  that  at  the  accession  of  king  William,  when  the  privy 
councillors  were  sworn,  it  is  expressly  stated  in  the  council-book  that 
prince  George  was  not.  His  royal  highness  was  therefore  not  a  privy 
councillor,  but  sat  at  the  board  honoris  causa,  occupying  the  place  at 
the  queen's  right  hand.  It  may  be  conjectured,  that  the  reason  of 
the  prince  not  being  sworn  a  privy  councillor  was  to  avoid  any 
question  which  might  have  ai-isen  as  to  his  precedence  at  the  board, 
under  the  stat.  31  Hen.  VIII.  c.  x.,  for  placing  the  loi'ds  in  parliament 
and  in  tlic  council.     Yet  this  supposition  is  difficult  to  be  reconciled 

'  Co.  Litt.  7  b.  Coke  adds,  that  after  the  fourlli  and  fiCtli  year  of  Pliilip  and 
Miiry,  Naples  was  left  out  of  the  style,  and  in  the  plaec  thereof  the  two  Sicilies  put 
in.     riiilip  l)eeanie  king  of  Spain  in  the  year  1555. 

-  .T  Insf.  f),  7,  H.    J.  Hale,  Pleas  of  the  Crown,  106.  315,  316. 

^  Hawkins,  I'l.  of  the  C.  0.  xvii.  §  20.     Reeves,  Hist,  of  Com.  L.  vol.  iv.  p.  132. 

■•  Smollett,  vol.  i.  p.  181. 
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witli  the  fact,  that  he  sat  in  the  house  of  lords  as  a  duke,  except  on 
the  ground  that  he  could  not  have  sat  in  that  house  otherwise  than 
as  a  peer. 

The  third  instance  is  that  of  her  majesty  the  Queen,  married  to 
his  royal  highness  prince  Albert.  That  prince  is  naturalised,  and 
rendered  capable  of  sitting  in  either  house  of  parliament,  and  holding 
any  office  under  the  crown,  by  virtue  of  the  statutes  2  and  3 
Vict.  c.  i.  and  c.  ii. ;  and  soon  afterwards  her  Majesty  conferred  upon 
him  the  style  of  royal  highness.  Those  acts,  however,  contain  no 
provision  as  to  the  precedence  of  the  prince  ;  and  the  style  of  royal 
highness  not  conferring  any  by  the  common  law,  his  rank  as  a 
naturalised  Englishman  remained  that  of  a  knight  of  the  garter, 
that  is  to  say,  after  the  eldest  sons  of  barons.^  Her  INIajesty  Avas 
therefore  graciously  pleased,  on  the  5th  of  March,  1840,  to  ordain 
and  declare,  that  his  royal  highness  shall,  on  all  occasions,  and  in  all 
meetings,  except  where  otherwise  provided  by  act  of  parliament,  have, 
hold,  and  enjoy  place,  pre-eminence,  and  precedence  next  to  her 
Majesty.  The  saving  in  her  Majesty's  declaration  evidently  refers  to 
the  statute  of  Henry  VIIL,  regulating  the  precedence  of  the  lords 
and  officers  of  state  in  the  House  of  Lords  and  the  privy  council.  His 
royal  highness  was  afterwards  sworn  of  her  majesty's  privy  council. 
It  would,  however,  be  difficult  to  show  that  the  Queen  is  restrained 
by  that  statute  from  placing  prince  Albert  next  to  herself  at  the 
council-board;  because  the  section  10  of  the  statute,  which  is  the 
only  one  that  directly  regards  precedence  in  the  council-chamber, 
applies  only  to  certain  great  officers  therein  particularly  named, 
who  are  thereby  to  rank  immediately  after  the  sons,  brothers,  uncles, 
grandsons,  and  nephews  of.the  sovereign. 

If  prince  Albert  held  any  one  of  those  offices,  the  act  would,  perhaps, 
require  that  he  should  sit  according  to  the  rank  therein  assigned  to 
such  office ;  but  the  provision  that  those  great  officers  shall  sit 
above  all  dukes  who  are  not  sons,  brothers,  uncles,  grandsons,  or 
nephews  of  the  sovereign,  does  not  necessarily  imply  tliat  the  Queen's 
husband,  not  being  a  duke,  shall  not  sit  above  them.  There  is 
nothing  in  the  act  to  prevent  the  sovereign  from  giving  rank  to  any 
one  in  the  council-chamber  before  his  or  her  relations  above  men- 
tioned ;  since  the  act  only  requires  that  they  shall  precede  the  lord 
chancellor  and  other  officers  of  state,  and  does  not  enact  that  no  one 
shall   precede   those   royal   persons.      It    also   seems   questionable, 

'  Coke  says,  that  a  duke,  earl,  &c.  of  another  kingdom,  are  not  to  be  sued  by 
those  names  here.  Co.  Litt.  16  b.  The  rank  of  a  foreign  prince  is  only  by  courtesy 
and  comitas  gentium.  A  foreign  duke,  &c.  is  only  an  esq^nire.  7  Rep.  Calvin's 
Case,  30,  1. 
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•whether  section  10  of  the  act  does  any  thing  more  than  establish  the 
order  in  which  the  officers  of  state  shall  rank  among  themselves  in  the 
council-chamber.'  If  either  the  former  or  the  latter  construction  of 
the  Stat.  3 1  Hen.  VIII.  cap.  x.  be  correct,  prince  Albert  may  legally 
hold  the  first  place  in  the  council-chamber.  By  stat.  3  &  4  Vict, 
cap.  iii.  her  INIajcsty  was  enabled  to  settle  an  annuity  of  30,000/.  on 
prince  Albert  for  life,  as  a  provision  for  his  Royal  Highness.^ 

A  queen  dowager  is  the  widow  of  the  king,  and  as  such  enjoys 
almost  all  the  privileges  that  belonged  to  her  as  queen  consort.  It  is, 
however,  not  high  treason  to  compass  or  imagine  her  death,  nor  to 
violate  her  chastity,  because  the  succession  to  the  throne  is  not  thereby 
affected.  But  Sir  Edward  Coke  tells  us,  that  it  was  enacted  by  parlia- 
ment in  the  6  Hen.  VI.  (though  the  statute  is  not  in  print)  that,  pro 
dignitate  regnli,  no  man  can  marry  a  queen  dowager  without  special 
license  from  the  king,  on  pain  of  forfeiting  his  lands  and  goods.  ^  The 
statute  assigns  the  following  reason :  "  because  the  disparagement  of  the 
queen  shall  give  greater  comfort  and  example  to  other  ladies  of  estate, 
who  are  of  the  blood  royal,  more  likely  to  disparage  themselves."  The 
royal  marriage-act,  stat.  12  Geo.  III.  cap.  ii.,  does  not  apply  to  a  queen 
dowager,  unless  she  is  a  descendant  of  the  body  of  king  George  III., 
other  than  the  issue  of  a  princess  married  into  a  foreign  family. 
Though  the  king's  widow  is  an  alien  born,  yet  she  is  entitled  to 
dower ;  a  privilege  which  the  law  until  lately  gave  to  no  other  alien.  ■* 
A  queen  dowager  does  not  lose  her  regal  dignity  by  marrying  a  sub- 
ject ;  whereas  dowager  peeresses  forfeit  their  peerage  when  they  marry 
commoners  ;  the  rule  being,  that  rank  wdilch  is  gained  by  marriage  is 
lost  by  marriage.^  Of  this  we  have  a  precedent  in  the  case  of 
Catherine  queen  dowager  of  Henry  V.,  who  married  Owen  Tudor,  a 
private  gentleman,  and  yet  by  the  name  of  Catherine  queen  of 
England  maintained  an  action  against  the  bishop  of  Carlisle.  And 
again,  the  queen  dowager  of  Navarre  marrying  with  Edmond  earl  of 
Lancaster,  brother  to  king  Edward  I.,  maintained  an  action  of  dower 
(after  the  death  of  her  second  husband)  by  the  name  of  queen  of 
Navarre.*"  The  queen  dowager  is  provided  for  by  an  annuity,  by 
way  of  dower,  amounting,  in  the  cases  of  Queen  Caroline,  wife  of 

'  This  construction  seems  to  be  supported  by  Coke,  4  Inst.  c.  Ixxvii.  p.  362. 
^  See  the  preccflents,  Pari.  Deb.  vol.  li.  3d  ser.  Jan.  24.  1841.     Case  of  Prince 
George  of  Denmark,  50,000Z.  a-year,  and  100,000/.  if  he  should  survive  Queen  Anne. 
^  2  Inst.  18.  Co.  Litt.  133  b.  (But  see  ibid.  n.  I.)  Fortcsc.  Rep.  418. 

♦  Co.  Litt.  31  b. ;  and  note  9.  Hale.     See  stat.  7  &  8  Vict.  c.  66.  s.  16. 

*  Co.  Litt.  16  b.  "...  if  she  gaineth  it  by  marriage,  she  loseth  it  if  she  marry 
under  the  deerec  of  nobility.  But  if  a  duchess  by  marriage  marry  a  baron  she  re- 
iiiaincth  a  duchoss,  because  her  husband  is  noble,  ct  sic  dc  catcris." 

c  12  List.  .'30. 
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George  II.,  Queen  Charlotte,  and  Queen  Adelaide,  to  the  sum  of 
100,000/.' 

The  prince  of  Wales  and  his  wife,  the  princess  of  Wales,  arc 
distinguished  by  the  law  from  the  rest  of  the  royal  family,  because  he 
is  the  heir-apparent  to  the  crown.  By  the  stat.  25  Edward  III.  to 
compass  or  conspire  his  death,  or  violate  her  chastity,  is  high 
treason ;  because  he  is  the  next  in  succession  to  the  crown,  and  from 
her  the  direct  line  of  succession  is  to  proceed.  The  heir- apparent  to 
the  crown  is  usually  created  prince  of  AVales  and  earl  of  Chester; 
but  he  is,  immediately  on  his  birth,  duke  of  Cornwall.  This  is  a 
very  peculiar  species  of  inheritance  created  by  act  of  parliament, 
whereof  there  is  no  other  instance.  The  duchy  of  Cornwall  was  in  the 
queen  until  she  had  male  issue ;  and  on  the  birth  of  the  heir-apparent, 
he  immediately  became  duke  of  Cornwall  by  inheritance;  but  to 
hold  the  dukedom  only  so  long  as  he  does  not  inherit  the  crown, 
and  have  a  son  and  heir ;  for  as  soon  as  the  father  becomes  king,  the 
law  vests  the  duchy  of  Cornwall  in  his  heir  apparent.^ 

The  sovereign's  eldest  daughter  is  the  next  member  of  the  royal 
family  specially  distinguished  by  the  law.  She  is  styled  the  princess 
royal ;  and,  by  the  statute  25  Ed.  III.,  to  violate  her  chastity  is  high 
treason. 

The  rest  of  the  royal  family,  Blackstone  says,  may  be  considered 
in  two  different  lights,  according  to  the  different  senses  in  which  the 
term  the  royal  family  is  used.  The  larger  sense  includes  all  those 
who  by  any  possibility  may  inherit  the  crown.  The  more  confined 
sense  includes  only  those  who  are  within  a  certain  degree  of  proj)in- 
quity  to  the  reigning  prince,  and  to  whom,  therefore,  the  law  pays 
an  extraordinary  regard  and  respect ;  but,  after  that  degree  is  past, 
they  fall  into  the  rank  of  ordinary  subjects,  and  are  seldom  considered 
any  farther,  unless  called  to  the  succession  on  failure  of  the  nearer 
lines.^ 

The  heir  or  heiress  presumptive  to  the  throne  has  by  law  no  rank 
or  precedence  as  such,  because  that  species  of  heirship  is  at  any  time 
liable  to  be  defeated  by  the  birth  of  an  heir  apparent ;  and  the  law 
will  take  no  notice  of  the  greater  or  less  probability,  or  even  the 
impossibility,  of  such  an  event  taking  place*  It  was,  however,  re- 
solved by  the  judges,  that  the  approbation  of  the  marriage  of  the  pre- 
sumptive heir  to  the  throne,  being  a  minor,  belongs  of  right  to 
the  sovereign.^     And  Parliament  has  in  several  instances  provided 

'  Stat.  1  &  2  W.4.  ch.  11.     Pari.  Deb.  vol.  iii.  2d  ser.  Apr.  15.  1831. 
'  Prince's  Case,  8  Co.  Rep.  20, 26.  Hobart  Hep.  224. 1.  Blackst.  Com.  ch.  iv.  p.  225 . 
Seld.  Tit.  of  Hon.  part  2.  ch.  v. 
3  Blackst.  Com.  b.  i.  c.  iv.  p.  226.  ♦  Co.  Lilt.  ch.  iii.  §  32. 

■  Lords"  Journ.  28  Feb,  1772. 
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spcciallv  for  tlic  education  of  persons  who  might  probably  succeed  to 
the  throne' 

On  tlie  marriage  of  the  princess  Charlotte,  only  daughter  and 
heiress  presumptive  to  the  Prince  of  AValcs,  afterwards  king  George 
IV.,  with  prince  Leopold  of  Saxe  Coburg,  it  was  enacted  by  statute 
56  Geo.  III.  c.  xiii.,  whereby  that  prince  was  naturalised,  that  it 
should  be  lawful  for  the  king  to  give  him  such  precedence  to  rank 
before  the  archbishop  of  Canterbury,  the  lord  chancellor,  and  all 
other  great  officers,  and  the  dukes  (other  than  and  except  the  dukes 
of  the  Ijlood  royal),  and  all  other  peers  of  the  realm,  as  his  majesty 
should  deem  fit.  The  prince  accordingly  had  precedence  given  to 
him  to  rank  after  the  duke  of  Gloucester.  Thus  parliament  took 
notice  of  the  fact,  that,  on  the  demise  of  king  Geo.  III.,  the  princess 
Charlotte  would  be  heiress  presumptive  to  the  throne. 

The  younger  sons  and  daughters  of  the  reigning  sovereign  are  en- 
titled to  a  peculiar  place  in  the  House  of  Lords ;  for  it  is  enacted  by  the 
Stat.  31  Hen.  VIII.  c.  x.  that  no  person  except  the  king's  children 
shall  presume  to  sit  or  have  place  at  the  side  of  the  cloth  of  estate  in 
the  parliament-chamber.  It  was  also  decided  by  the  House  of  Lords, 
to  whom  the  settlement  of  the  place  and  precedence  of  Edward  duke 
of  York,  second  son  of  Frederick  prince  of  Wales,  and  grandson  of 
George  II.,  was  referred  by  the  king,  that  under  the  description  of 
the  king's  children  his  grandsons  are  included ;  and  that  the  duke  of 
York  ought  to  have  place  next  to  the  duke  of  Cumberland,  the  king's 
youngest  son,  and  might  have  a  seat  on  the  left  hand  of  the  cloth  of 
estate.'^ 

But  when,  by  the  decease  of  king  George  IL,  those  royal  person- 
ages ceased  to  be  the  children,  and  became  the  brother  and  uncle  of 
the  reigning  sovereign,  they,  as  Blackstone  informs  us,  left  their  seats 
on  the  side  of  the  cloth  of  estate ;  so  that  when  the  duke  of  Glou- 
cester, second  brother  of  king  George  III.,  took  his  seat  in  the  house  of 
peers,  he  was  placed  on  the  upper  end  of  the  earls'  bench  (on  whicli 
the  dukes  usually  sit),  next  to  his  royal  highness  the  duke  of  York.^ 

In  1718,  upon  a  question  referred  to  all  the  judges  by  king  George 
I.,  it  was  resolved,  by  the  opinion  of  ten  against  the  other  two,  that 
the  education  and  care  of  the  king's  grandchildren,  while  minors,  did 
belong  of  right  to  his  majesty  as  king  of  this  realm,  even  during  their 
father's  lifetime.     But  the  judges  were  unanimously  of  opinion  that 

'  Stat.  6  Oco.  IV.  c.  72.  GOOOZ.  a  year  granted  for  the  education  of  Princess 
Victoria.  Stat.  6  Geo.  4.  c.  71.,  the  same  for  educating  Prince  George  of  Cumber- 
land, Pail.  Deb.  (new  ser.)  v.  xiii.  p.  910.  JMay  27.  1825.  Stat.  1  &  2  AV.  IV.  c.  xx. 
10,000/.  a-ycar  for  education  of  Princess  Victoria,  hcii'ess  j)resuniptivc. 

2  Lonls'  Journ.  21  April,  17G0,  '  j],,  jq  Jan.  17J6. 
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the  care  and  approbation  of  their  marriages,  when  grown  up, 
belonged  to  the  king  their  grandfather.^ 

The  judges  have  more  recently  concurred  in  the  opinion,  that  this 
care  and  approbation  extends  also  to  the  heir  presumptive  to  the 
throne ;  though  to  what  other  branches  of  the  royal  family  the  same 
did  extend,  they  did  not  find  precisely  determined.  The  most 
frequent  instances  of  the  crown's  interposition  go  no  further  than 
nephews  and  nieces-;  but  examples  are  not  wanting  of  its  reaching 
to  more  distant  collaterals.^  And  now,  by  the  stat.  12  George 
III.  c.  ii.,  commonly  called  the  Royal  JNIarriage  Act,  no  descendant 
of  the  body  of  king  George  II.  (other  than  the  issue  of  princesses 
married  into  foreign  families)  is  capable  of  contracting  matri- 
mony without  the  previous  consent  of  the  queen,  signified  under 
the  great  seal ;  and  any  marriage  contracted  without  such  consent  is 
void.  Provided  that  such  of  the  said  descendants  as  ai'e  above  the 
age  of  twenty-five  may,  after  a  twelvemonth's  notice  given  to  the 
privy  council,  contract  and  solemnise  marriage  without  the  con- 
sent of  the  crown,  unless  both  houses  of  parliament  shall,  before 
the  expiration  of  the  said  year,  expressly  declare  their  disapprobation 
of  such  intended  marriage.  And  all  persons  solemnising,  assisting, 
or  being  present  at  any  such  prohibited  marriage,  shall  incur  the 
penalties  of  the  statute  of  previunire. 

It  was  held  by  the  House  of  Lords,  In  the  year  1845,  with  the 
unanimous  opinion  of  the  judges,  that  the  Royal  jNIarriage  Act  ex- 
tends to  marriages  celebrated  out  of  the  dominions  of  her  Majesty.'' 

Parliament  has  usually  made  some  provision,  on  a  message  from 
the  Crown,  for  the  marriage  of  members  of  the  royal  family,  even 
In  the  case  of  English  princesses  marrying  foreign  princes.'^ 

'  Fortesc.  Aland.  401,440.  Ilarg.  St.  Trials,  vol.  xi.  p.  295.  Chlttj  Prerog- 
c.  xvii.  p.  406. 

2  Blackstone  cites  for  brothers  and  sisters,  under  king  Ed.  III.  4  Rymer,  392, 
403,  411,  501,  508,  512,  549,  683  :  under  Hen.  V.  9  Rvm.  710,  711,  741  :  under 
Ed.  IV.  11  Rym.  564,  565,  590,  601  :  under  Hen  VIII.  13  Eym.  249,  423 :  under 
Ed.  VI.  7  St.  Trials,  3,  8.  For  nephews  and  nieces  under  Hen.  III.  1  Rym.  852  : 
under  Ed.  I.  2  Rym.  489  :  under  Ed.  III.  5  Rym.  561  :  under  Rich.  II.  7  Rym. 
264 :  under  Rich.  HI.  12  Rym.  232,  244  :  under  Hen.  VIII.  15  Rym.  26,  31. 

^  To  great-nieces,  under  Ed.  II.  3  Rym.  575,  644.  To  first  cousins,  under  Ed.  HI. 
5  Rym.  177.  To  second  cousins  and  third  cousins,  under  Ed.  III.  5  Rym.  729: 
under  Rich.  II.  7  Rym.  225  :  under  Hen.  VI.  12  Rym.  322 :  under  Hen.  VII. 
12  Rym.  529  :  under  queen  Eliz.  Camden,  Ann.  a.d.  1562.  To  fourth  cousins,  under 
Hen.  VII.  12  Rym.  329.  To  the  blood  royal  in  general,  under  Rich.  II.  7  Rym.  787. 

*  Sussex  Peerage  Case,  IX.  CI.  and  Fin. 

^  Stat.  6  &  7  Vict.  c.  25.  Annuity  of  3000/.  to  the  Princess  Augusta  of  Cam- 
bridge (Duchess  of  Mecklenburg  Strelitz),  to  commence  from  the  death  of  her 
father.  Pari.  Deb.  v.  Ixix.  (3d  ser.)  June  12,  1843.  The  case  of  the  Princess 
Royal,  1797,  cited. 
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CHAPTER  IX. 

OF  THE  COUNCILS  BELONGING  TO  THE  QUEEN. 

The  constitution  has  provided  the  queen  with  a  diversity  of  councils, 
in  order  to  assist  her  majesty  in  the  discharge  of  her  duties,  the 
maintenance  of  her  dignity,  and  the  exercise  of  her  prerogative. 

The  first  of  these  is  the  high  court  of  parliament,  whereof  we  have 
already  treated,  which  is  the  greatest  and  highest  council  of  advice 
and  deliberation.^  Secondly,  the  peers  of  the  realm  are  hereditary 
councillors  of  the  crown,  and  may,  as  Blackstone  informs  us,  be  called 
together  by  the  crown  to  impart  their  advice  in  all  matters  of  im- 
portance to  the  realm,  either  in  time  of  parliament,  or  when  there  is 
no  parliament  in  being.'-  Accordingly  Bracton  ^  speaking  of  the 
nobility  of  his  time,  says  they  might  properly  be  called  consules 
a  consulendo ;  reges  enim  tales  sihi  associant  ad  consulendum.  And  it 
is  laid  down  in  Coke's  Reports,  that  peers  are  created  for  two  reasons  : 
1.  ad  consulendum;  2.  defendendum  regem^ :  on  which  account  the  law 
gives  them  certain  great  and  high  privileges,  such  as  freedom  from 
arrest  in  civil  suits  even  when  no  parliament  is  sitting,  because  it 
intends  that  they  are  always  assisting  the  queen  with  their  counsel 
for  the  commonwealth  or  keeping  the  realm  in  safety  by  their 
prowess  and  valour.'^ 

On  the  same  principles,  every  peer  of  the  realm  Is  privileged  to 
demand  an  audience  of  the  queen,  and  to  lay  before  her,  In  a  re- 
spectful manner,  such  matters  as  he  judges  to  be  of  Importance 
for  the  public  welfare.^  This  privilege  extends,  by  the  construction 
of  the  acts  of  union,  to  peers  of  Scotland  and  Ireland,  though  they 
be  not  representative  peers. 

In  former  times  the  kings  of  England  frequently  convoked  what  is 
called,  by  lord  Hale,  the  magnum  consilium  out  of  parliament,  and,  by 
Blackstone,  a  convention  of  peers.    It  was  commonly  summoned  upon 


'  Hale,  Jurisd.  of  the  House  of  Lords,  c.  ii.  p.  9. 

"^  Co.  Litt.  110  a.  ^  L.  i-  c.  viii. 

♦  7  Rep.  34  ;  9  Hep.  49  ;  12  Rep.  96.  *  Blackst.  Com.  b.  i.  c.  v.  p.  227. 

'"'  Sec  the  case  of  the  two  Huj^h  Spencers,  in  the  reign  of  Ed.  II.,  one  of  (lie 
articles  of  impeachment  against  whom  was,  for  preventing  the  nobles  and  other 
councillors  having  access  to  (he  king  to  give  him  advice.     4  Inst.  52. 
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some  emergent  occasion,  that,  either  in  respect  of  the  suddenness 
would  not  admit  of  the  delay  necessary  for  the  summoning  of  parliament, 
or  in  respect  of  its  nature  needed  it  not,  or  was  intended  as  prepa- 
rative to  it.  "  But  these  grand  councils,"  says  lord  Hale,  "  have  been 
rarely  summoned  of  late  years ;  business  of  state  being  usually  de- 
spatched by  the  privy  council,  and,  if  of  very  great  importance,  in  par- 
liament. The  only  grand  council  that  hath  been  in  my  remembrance 
was  that  at  York,  at  the  coming  in  of  the  Scots."'  The  council 
alluded  to  by  lord  Hale  was  summoned  by  writs  under  the  great  seal, 
directed  to  all  the  peers,  by  king  Charles  I.  in  1640;  and  lord  Cla- 
rendon speaks  of  it  as  an  assembly  which  had  not  been  convoked  for 
a  very  long  time.'^ 

Blackstone  informs  us  that  there  are  many  instances,  in  cases  of 
emergency,  of  our  princes  calling  for  and  consulting  as  many  of  the 
nobility  as  could  be  conveniently  got  together ;  as  was  particularly 
the  case  with  king  James  II.,  after  the  landing  of  the  Prince  of 
Orange  ;  and  with  the  Prince  of  Orange  himself  before  he  convoked 
that  convention-parliament  which  afterwards  called  him  to  the 
throne.^ 

A  third  council  belonging  to  the  queen  are,  according  to  lord  Coke, 
her  judges  of  her  courts  of  law,  for  law-matters.  And  this  appears 
frequently  in  our  statutes,  particularly  14  Ed.  HI.  c.  v.,  and  in  other 
books  of  law.  "  So  that  when  the  king's  council  is  mentioned  gene- 
rally," says  Blackstone,  in  the  words  of  Coke,  "  it  must  be  defined, 
particularised,  and  understood,  according  to  the  subject-matter ;  and 
if  the  subject  be  of  a  legal  nature,  then  by  the  king's  council  is  under- 
stood his  council  for  matters  of  law,  namely,  his  judges."'' 

It  may,  however,  be  very  dangerous  for  the  judges  to  give  opinions 
on  being  consulted  by  the  crown,  touching  matters  which  may  come 
before  them  in  their  judicial  capacity.  A  judge  who  has  given  a 
solemn  opinion  is  liable  to  feel  unwilling,  whenever  the  same  question 
comes  before  him,  to  acknowledge  that  his  opinion  was  erroneous, 
though  such  may  appear  to  be  the  fact  when  the  matter  comes  to  be 
fuUy  argued  before  the  court,  by  counsel,  in  the  course  of  a  judicial 
proceeding.  However  numerous  and  strong  the  precedents  may  be 
in  favour  of  the  crown  extra-judicially  consulting  the  judges  on 
questions  in  which  it  is  interested,  it  is  a  right  to  be  understood  with 

'  Hale,  Jurlsd.  of  Ho.  of  Lords,  c.  ii.  p.  7,  8.     Co.  Litt.  110  a. 

"  Clar.  Hist.  b.  ii.  year  1640. 

3  Blackst.  Com.  b.  i.  c.  v.  p.  228. 

*  Co.  Litt.  110  a.  Coke  says,  that  "  the  king' s  judges  of  his  courts  oflaio  are  said 
to  be  of  his  council  for  proceedings  in  course  of  justice."  3d  lust.  p.  125;  and 
see  Co.  Litt.  304  a.  But  this  may  refer  to  their  judicial,  and  not  to  their  extra- 
judicial opinions. 
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many  exceptions,  aiul  such  as  ought  to  be  exercised  with  great  reserve, 
lest  the  rigid  impartiality  so  essential  to  their  Judicial  capacity  should 
be  viohitcd.' 

The  principal  council  belonging  to  the  queen  is  her  privy  council, 
which  is  generally  called,  by  ^vay  of  eminence,  the  council. 

"  This,"  says  Coke  -,  "  is  a  most  noble,  honourable,  and  reverend 
assembly  of  the  king  and  his  privy  council,  in  the  king's  court  or 
palace:  with  this  council  the  king  doth  sit  at  his  pleasure.  The 
number  of  them  is  at  the  king's  will ;  but  of  ancient  time  there  were 
twelve  or  thereabouts."  Afterwards  the  number  of  privy  councillors 
increased  so  mucli,  that  it  was  found  inconvenient  for  secrecy  and 
despatch;  and  therefore  king  Charles  II.,  in  1679,  limited  it  to  thirty, 
whereof  fifteen  were  to  be  the  principal  officers  of  state,  and  those 
were  to  be  councillors  by  virtue  of  their  offices ;  and  the  other  fifteen 
were  composed  of  ten  lords  and  five  commoners  of  the  king's  choos- 
ing.^ But  since  that  time  the  number  has  been  much  augmented, 
and  now  continues  indefinite. 

The  president  of  the  council,  who  is  the  tliird''  great  oflScer  of 
state,  was  sometimes  called  principalis  consiliarius,  and  sometimes 
capitalis  consiliarius,  and  is  appointed  by  letters  patent  under  the 
great  seal.'^  This  office  is  very  ancient,  for,  as  lord  Coke  informs 
us,  John,  bishop  of  Norwich,  was  president  of  the  council  in  the 
7th  year  of  king  John.  His  duty,  besides  that  of  a  privy  councillor,  is 
to  report  to  the  sovereign  whatever  takes  place  at  the  council-table 
when  he  is  not  present;  and,  by  stat.  31  Henry  VIII.  c.  x.,  he  has 
precedence  next  after  the  lord  chancellor  and  lord  treasurer.  Next 
to  the  president  of  the  council,  sits  at  the  council  board,  the  loi'd 
privy  seal,  who,  besides  his  oath  of  a  privy  councillor,  takes  a 
particular  oath  of  the  privy  seal,  consisting  of  four  parts:  —  1.  That 
he  will  as  far  as  his  cunning  and  discretion  suffereth,  truly,  justly, 
and  evenly,  execute  and  exercise  the  office  of  the  keeper  of  the  king's 
privy  seal  to  him,  by  his  highness  committed.  2.  Not  leaving  or 
eschewing  so  to  do,  for  affection,  love,  meed,  doubt,  or  dread  of  any 
person  or  persons.  3.  That  he  shall  take  special  regard  that  the 
said  privy  seal  in  all  places  where  he  shall  divert  to,  may  be  in 
such  substantial  wise  used  and  safe  kept,  that  no  person,  witliout  the 
king's  special  commandment,  or  his  assent  or  knowledge  shall  move, 
seal,  or  imprint  any  thing  with  the  same.  4.  Generally  he  shall 
observe,  fulfil,  and  do  all  and  every  thing,  which  to  the  office  of  the 
keeper  of  the  king's  seal  duly  belongeth  and  appcrtalneth.     This, 

'  Co.  Litt.  110  a.  n.  5.  (Ilargrave.)     And  see  the  oases  cited  there. 
'  4  Inst.  c.  ii.  p.  53.  ''  Temple's  Mem.  part  3. 

*  Cruise,  Dip.  (vol.  iii.)  tit.  xxv.  §  4.  ■"  4  Inst.  55. 
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says  lord  Coke,  is  an  office  of  great  trust  and  skill,  that  he  put  this 
seal  to  no  grant  without  good  warrant,  nor  without  warrant  if  it  be 
against  law  undue  or  inconvenient,  but  that  he  first  acquaint  the  king 
therewith.  This  officer  is  called  in  the  statutes  of  2  Rich.  II.  c.  v., 
and  2  Ilich.  II.  c.  xi.,  clerk  of  the  privy  seal,  and  in  the  Roll,  of 
Pari.  1 1  Hen.  IV.  p.  28.,  Gardien  Del  Privy  Seal,  and  in  the  stat.  34. 
Hen.  VIII.  c.  iv.,  Lord  Privy  Seal.  He  was  a  member  of  the  king's 
council  as  early  as  the  reign  of  Edward  III.,  and  was  then,  if  not 
before,  a  responsible  minister  of  the  crown.  ^  But  the  chief  part  of  the 
duty  of  the  Lord  Privy  Seal,  as  such,  is  to  seal  writs  or  warrants  to  the 
great  seal.  For  a  variety  of  offices  are  erected  by  the  policy  of  the 
law,  communicating  in  a  regular  subordination  one  with  the  other, 
through  which  all  the  king's  grants  must  pass  and  be  transcribed  and 
enrolled;  that  the  same  may  be  narrowly  inspected  by  his  officers, 
Avho  will  inform  him  if  any  thing  contained  therein  is  improper  or 
unlawful  to  be  granted.  Grants  or  letters  patent  must  first  pass  by 
bill ;  Avhich  is  prepared  by  the  attorney  and  solicitor  general,  in  conse- 
quence of  a  warrant  from  the  crown ;  and  is  then  signed,  that  is,  sub- 
scribed at  the  top  with  the  king's  own  sign  manual,  and  sealed  with 
his  privy  signet,  which  is  always  in  the  custody  of  the  ijrincipal 
secretary  of  state,  and  then  sometimes  it  immediately  passes  under 
the  gi'eat  seal,  in  which  case,  the  patent  is  subscribed  in  these  words, 
■per  ipsurn  regem,  by  the  king  himself.^  Otherwise,  the  course  is  to 
carry  an  extract  of  the  biU  to  the  Lord  Privy  Seal,  who  makes  out  a 
writ  or  warrant  thereon  to  the  chancery,  so  that  the  sign  manual  is 
the  warrant  to  the  privy  seal,  and  the  privy  seal  is  Avarrant  to  the 
great  seal :  and  in  this  last  case,  the  patent  is  subscribed  per  hreve  de 
privato  sigilloy  by  writ  of  privy  seal.^  But  there  are  some  grants 
that  only  pass  through  certain  offices,  as  the  treasury  or  admiralty,  in 
consequence  of  a  sign  manual  without  the  confirmation  of  either  the 
signet,  the  great,  or  the  privy  seal.'*  With  respect  to  the  precedency 
of  the  great  officers  of  state  in  the  council,  they  are  required  by  the 
statute  31  Hen.  VIIL,  c.  10.  §  10.,  to  sit  at  the  board  in  the  following 
order:  —  1.  The  Lord  Chancellor,  or  Lord  Keeper.  2.  The  Lord 
treasurer.  3.  The  Lord  President.  4.  The  Lord  Privy  Seal.  5. 
The  Lord  Chamberlain  of  England.  6.  The  Lord  High  Constable 
7.  The  Earl  Marshal.  8.  The  Lord  High  Admiral.  9.  The  Lord 
Steward  of  the  household.  10.  The  Lord  Chamberlain  of  the 
household. 

Privy  councillors  are  made  by  the  sovereign's  nomination,  without 

'•  Sir  liar.  Nicholas  Obs.  on  the  Offices  of  Seer,  of  State,  Ld.  Pr.  Seal,  &c.  p.  54. 
"-  Rep.  17.  b.  9.  Rep.  92.  ^  Ibid.  2.     Inst.  555. 

*  2  Black.  Com.  346,  347.  c.  xxi. 
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either  patent  or  grant ;  and,  on  taking  the  necessary  oaths,  they  be- 
come immediately  privy  councillors  during  the  life  of  the  sovereign 
that  chooses  them,  and  for  six  months  after  his  decease,  but  subject 
to  removal  at  the  pleasure  of  the  crown. 

As  to  the  qualifications  of  members  to  sit  at  this  board;  any 
natural  born  subject  of  England  is  capable  of  being  a  member  of  the 
privy  council;  but,  in  order  to  prevent  persons  under  foreign 
authority  and  influence  from  holding  so  important  a  trust,  it  is 
enacted  by  the  act  of  settlement  (stat.  12  &  13  AVm.  III.  c.  ii.),  that 
no  person  born  out  of  the  dominions  of  the  crown  of  England,  unless 
born  of  English  parents,  even  though  naturalised  by  parliament, 
shall  be  capable  of  being  a  privy  councillor. 

The  duty  of  a  privy  councillor  appears  from  the  oath  of  office', 
which  consists  of  seven  heads :  —  1.  To  advise  the  Crown  according 
to  the  best  of  his  cunning  and  discretion.  2.  To  advise  for  the 
queen's  honour  and  the  good  of  the  public,  without  partiality  through 
affection,  love,  meed,  doubt,  or  dread.  3.  To  keep  the  queen's 
counsel  secret.  4.  To  avoid  corruption.  5.  To  help  and  strengthen 
the  execution  of  what  shall  be  there  resolved.  6.  To  withstand  all 
persons  who  w^ould  attempt  the  contrary.  And  lastly,  in  general, 
7.  to  observe,  keep,  and  do  all  that  a  true  and  good  councillor  ought 
to  do  to  his  sovereign  Lady. 

The  power  of  the  privy  council  is,  as  Blackstone  informs  us,  to 
inquire  into  all  offences  against  the  government,  and  to  commit  the 
offenders  to  safe  custody,  in  order  to  take  their  trial  in  some  of  the 
courts  of  law.  "  But  their  jurisdiction  herein  is  only  to  inquire,  and 
not  to  punish ;  and  the  persons  committed  by  them  are  entitled  to 
their  habeas  corpus  by  statute  16  Car.  I.  c.  x.,  as  much  as  if 
committed  by  an  ordinary  justice  of  the  peace.  And,  by  the  same 
statute,  the  court  of  star-chamber  and  the  court  of  requests,  both  of 
which  consisted  of  privy  councillors,  were  dissolved;  and  it  was 
declared  illegal  for  them  to  take  cognisance  of  any  matter  of  property 
belonging  to  subjects  of  this  kingdom."  The  privy  council  is, 
however,  a  court  of  appeal  from  the  lord  chancellor  in  all  matters  of 
lunacy  and  idiocy,  which  arc  delegated  to  him  by  royal  sign  manual.^ 

Appeals  from  the  plantations  and  colonies,  and  other  foreign 
possessions,  are  also  heard  and  determined  by  the  privy  council,  —  or 
rather,  to  speak  more  correctly,  they  are  decided  by  the  queen  in 
council ;  for  that  assembly  can  only  advise  the  crown  what  decision 
to  pronounce.  The  jurisdiction  exercised  by  certain  commissioners 
called  delegates,  by  virtue  of  the  statutes  25  Henry  VIII.  c.  xix.  and 

'  4  Inst.  54.  *  Grosvenor  v.  Drax,  1  Knapp.  82. 
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8  Eliz.  c.  v.,  in  all  appeals  from  the  ecclesiastical  courts  and  the  high 
court  of  admiralty,  was  transferred  to  the  king  in  council  by  stat. 
2  &  3  W.  IV.  c.  xcii.,  and  by  statute  3  &  4  W.  IV.  c.  xlii.,  a  committee 
of  privy  council,  called  the  judicial  committee  of  the  privy  council,  is 
formed  to  hear  and  report  on  all  appeals  to  the  queen  in  council. 
That  committee  consists  of  the  lord  president  of  the  council,  the  lord 
chancellor,  all  persons  who  have  held  either  of  those  offices,  and  all 
privy  councillors  holding  or  having  held  the  offices  of  Lord  Keeper 
or  First  Lord   Commissioner  of  the  Great   Seal  of  Great  Britain, 
Lord  Chief  Justice  or  Judge  of  the  Queen's  Bench,  INIaster  of  the 
Rolls,  Vice-chancellor  of  England,  Lord  Chief  Justice  or  Judge  of 
the  Common  Pleas,  Lord  Chief  Baron  of  the  Exchequer,  (and,  by 
stat.  5  Vict.  ch.  v.,  the  two  Vice-chancellors),  or  Baron  of  the  Ex- 
chequer,  Judge  of  the  Prerogative   Court,   Judge  of  the  Court  of 
Admiralty,   and    Chief  Judge   of  the   Court   of   Bankruptcy,   to- 
gether with   any  two  other   privy  councillors   whom   her   majesty 
may  be  pleased  to  appoint.     All  appeals  must  be  referred  by  the 
crown  to  that  committee,  who  report  thereon  to  her  majesty ;   and 
they  are  decided  by  a  decree  of  the  queen  in  council.     By  stat.  7  & 
8  Vict.  c.  Ixix.,  a  special  order  of  reference  for  each  appeal  is  rendered 
unnecessary,  and  the  crown  is  enabled  to  provide  by  order  in  council 
for  the  admission  of  appeals  from  colonies  where  there  is  no  court  of 
error  or  of  appeal.     The  practice  of  this  court  is  regulated  by  that 
statute,  and  by  statutes  3  &  4  W.  IV.  c.  xli.,  and  stat.  6  &  7  Vict. 
c.  xxxviii.     The  stat.  7  &  8  Vict.  c.  Ixix.,  also  enables  the  crown  on 
petition,  with   the  advice  of  the  judicial   committee   to   grant   an 
extension  of  the  term  of  monopoly  in  patents  Avhere  the  expense  of 
the  invention  has  been  greater  than  the  time  limited  by  law  will 
suffice  to  reimburse.^     An  original,  besides  this  appellate  jurisdiction, 
belongs  to  the  sovereign  in  council,  whenever  a  question  arises  between 
two   provinces  in  America  or  elsewhere,  concerning   the  extent  of 
their  charters  and  the  like ;   or  where  a  person  claims  an  island  or  a 
province,  in   the  nature  of  feudal   principality,  by  grant  from  the 
queen  or  her  ancestors.^     The  crown  is  also  empowered  by  stat.  3  & 
4  W.  IV.  c.  xlii.  sec.  4.,  to  refer  to  the  judicial  committee  of  the 
privy  council  for  their  consideration  and  advice,  any  matters  whatever 
not  within  the  range  of  the  appellate  jurisdiction. 

The  privileges  of  privy  councillors  as  such  (abstracted  from  their 
honorary  precedence)  consist  principally  in  the  security  Avhieh  the 
law  has  given  them  against  attempts  or  conspiracies  to  destroy  their 

.   '  Nov.  7,  1844,  in  Re  the  E.  of  Dundonald's  patent,  extension  of  14  years 
granted. 

-  Blackst.  Com.  b.  i.  c.  v.  p.  231.,  and  see  Penn  r.  Baltimore,  1  Ves.  Senn.  444., 
Exp.  Smith,  1.  Tyr.  and  Graing.  222.,  7  Ad.  and  El.  713. 
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lives.  By  stat.  3  Hen.  VII.  c.  xlv.,  if  any  of  the  king's  servants  of 
his  household  conspire  or  unagine  to  take  away  the  life  of  a  privy 
councillor  it  is  felony,  though  nothing  be  done  upon  it.' 

The  stat.  9  of  queen  Anne,  c.  xvi.  goes  further,  and  enacts,  that 
any  person  that  shall  unlawfully  attempt  to  kill,  or  shall  unlawfully 
assault  and  strike  or  wound,  any  privy  councillor,  shall  be  a  felon, 
without  benefit  of  clergy.  This  statute,  Blackstone  tells  us,  was 
made  upon  the  daring  attempt  of  the  Sieur  Guiscard,  who  stabbed 
Mr.  Harley,  afterwards  earl  of  Oxford,  with  a  penknife,  when  under 
examination  for  high  treason,  in  a  committee  of  the  privy  council. 

The  dissolution  of  the  pi'ivy  council  depends  upon  the  queen's 
pleasure ;  and  she  may,  whenever  she  thinks  proper,  discharge  any 
particular  membei",  or  the  whole  of  it,  and  appoint  another.  By  the 
common  law  also  it  is  dissolved  ipso  facto  by  the  king's  demise,  as 
deriving  all  authority  from  him;  but  now,  to  prevent  the  inconveni- 
ence of  having  no  council  in  being  at  the  accession  of  a  new  prince, 
it  is  enacted  by  stat.  6  Anne,  c.  vii.,  that  the  privy  council  shall 
continue  for  six  months  after  the  demise  of  the  crown,  unless  sooner 
determined  by  the  successor.^ 

A  few  words  must  be  added  concerning  what  is  nov/  known  by  the 
name  of  the  cabinet  council.^ 

Soon  after  the  restoration  of  king  Charles  II.,  the  ancient  method 
of  submitting  all  aifairs  of  state  to  the  privy  council,  there  to  be 
debated  (for  the  most  part  in  the  king's  presence),  was  first  broken 
in  upon,  especially  after  the  fall  of  Clarendon,  a  zealous  asserter  of 
the  rights  and  dignity  of  that  assembly. 

The  pi'ivy  council  was  perhaps  even  then  too  numerous  for  the 
convenient  and  speedy  despatch  of  public  business  ;  and  its  delays  and 
hesitations  were  ill  suited  to  the  king's  disposition  and  views.  Thus 
it  gradually  l)ecame  usual  for  the  ministry  or  cabinet,  composed  of 
the  persons  holding  certain  offices,  to  obtain  the  king's  approbation  of 
measures  previous  to  their  being  laid,  for  a  merely  formal  ratification, 
before  the  council.  It  was  one  object  of  Sir  W.  Tem^ile's  short-lived 
scheme,  in  1679,  to  bring  back  the  ancient  method  of  proceeding. 

During  the  reign  of  king  William,  the  exclusion  of  the  council 
from  all  business  of  state,  which  was  transacted  by  the  cabinet  instead 
of  being  submitted  to  the  former  assembly,  became  more  fully  esta- 
blished. The  effect  of  this  change  was  very  important ;  for  the 
cal/uiet  itself  having  no  legal  existence,  and  its  members  not  being 
surely  amenable  to  punishment  in  their  mere  capacity  of  privy  coun- 
cillors, which  they  share  in  modern  times  with  many  of  their 
opponents,  it  is  questionable,  perhaps,  whether  there   is  any  tangible 

'  ;{  fnst.  ;iS.  "   Hlackst.  Com.  b.  i.  (;.  v.  y.  -l-.Vl. 

3  Iliillam,  Coiisl.  Hist.  vol.  iii.  p.  249,  &c. 
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chai'actcr  in  cabinet  ministers  to  which  responsibility  is  attached, 
unless  by  a  signature  or  the  setting  of  a  seal,  the  responsibility  of  a 
particular  person  for  any  measure  can  be  proved. 

It  is,  however,  probable,  that  the  principal  members  of  the  ministry 
would  be  presumed  to  be  cognisant  of  the  acts  of  the  government ;  and 
again,  that  each  cabinet  minister  would  be  presumed  to  have  either 
advised  the  crown,  or  acquiesced  in  the  advice  given  by  his  colleagues, 
at  least  in  all  matters  within  his  particular  department,  and  would  not 
be  permitted  to  evade  official  knowledge  of  such  matters.  Thus  Lord 
Somers  was  impeached  (among  other  things)  for  putting  the  great 
seal  to  a  blank  commission.'  Such  presumptions  must  necessarily 
arise  from  the  invariable  practice  in  the  administration  of  the  affairs 
of  state,  which  it  would  not  be  difficult  to  prove. 

William  III.  is  said,  by  Hallam,  to  have  been  less  guided  by  re- 
sponsible councillors  than  the  spirit  of  our  constitution  requires.  It 
was  endeavoured  to  restore  the  ancient  form  of  administration  by  the 
provision  in  the  act  of  settlement,  that,  after  the  accession  of  the 
house  of  Hanover,  all  resolutions  as  to  the  government  should  be 
debated  in  the  privy  council,  and  signed  by  those  present.  That 
enactment  was,  however,  repealed  by  stat.  4  Anne,  c.  vlli.,  and  6 
Anne,  c.  vil.,  and  the  plans  of  government  are  discussed  and  deter- 
mined in  a  cabinet  council,  forming  indeed  part  of  the  privy  council, 
but  unknown  to  the  law  by  any  distinct  character  or  special  appoint- 
ment. But  proclamations  and  orders  still  emanate,  as  the  law  re- 
quires, from  the  privy  council;  and,  on  some  rare  occasions,  even  of  late 
years,  matters  of  domestic  policy  have  been  referred  to  their  advice. 
It  is,  however,  the  established  practice  for  no  privy  councillor  to  attend 
unless  specially  summoned.  But  thei'c  Is  little  doubt  that  every  privy 
councillor  is  as  responsible,  for  every  measure  which  can  be  proved  to  have 
been  adopted  with  his  consent,  as  those  who  are  called  cabinet  ministers. 

There  is  a  committee  of  the  privy  council  for  the  consideration  of 
matters  relating  to  trade  and  foreign  plantations.  That  department 
of  public  affiiirs  had  been  administered  by  eight  commissioners.  The 
suppression  of  that  board  having  caused  inconvenience,  the  duties  of 
the  commissioners  were,  in  1784,  entrusted  to  nineteen  privy 
councillors,  assisted  by  two  secretaries.  The  permanent  committee 
now  known  under  the  title  of  the  Board  of  Council  for  Trade  and 
Foreign  Plantations,  was  however  instituted  by  order  in  council  on 
the  fifth  of  March,  1784.  To  that  body  certain  administrative 
powers  respecting  railways  have  been  entrusted,  by  divers  statutes 
passed  during  the  present  reign-,  particularly  3  &  4  Vict.  c.  97., 
5  &  6  Vict.  c.  55.,  and  7  &  8  Vict.  c.  85.,  and  the  railway  clauses 
consolidation  act,  8  &  9  Vict.  c.  20. 

'  Com.  Dig.  Parliament,  L.  32.         ^  Steph.  Com.  h.  iv.  Part  III.  c.  ix.  vol.  lii.  p.  300. 
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CHAPTER  X. 

OF   THE   queen's   DUTIES. 

It  is  a  maxim  iu  the  constitutional  law  of  England,  that  protection 
and  subjection  are  reciprocal.  •  Thus  the  royal  prerogative  and 
dignity  are  established  by  the  law  of  the  land,  in  consideration  of  the 
duties  which  the  constitution  imposes  on  the  sovereign. 

It  may,  however,  be  doubted  how  far  Blackstone  is  warranted  in 
referring  those  reciprocal  rights  and  obligations  of  the  crown  and  the 
subject  to  an  original  contract. 

It  never  has  been  shown  when  and  how  such  a  contract  was  ever 
entered  into.  When  King  William  accepted  the  crown  in  1688,  he 
no  doubt  became  bound  to  perform  the  duties  incumbent  on  a  king  of 
England  ;  and  the  nation  were  at  the  same  time  placed  under  a  corre- 
sponding obligation  towards  him.  But  this  could  not  properly  con- 
stitute an  original  contract.  Every  person  accepting  an  office  is  bound 
to  perform  the  duties  thereof;  but  this  obligation  does  not  arise  from 
a  contract,  because  it  does  not  spring  from  any  consent  given,  but 
from  a  superior,  extrinsic  obligation.  Every  man  undertaking  the 
duties  of  an  office,  certainly  does,  by  implication,  engage  to  discharge 
those  duties  in  a  proper  manner ;  but  his  obligation  so  to  do  is  entirely 
mdependent  of  any  consent  or  voluntary  engagement  on  his  part. 
Thus,  a  man  compelled  to  accept  an  office,  is  as  much  bound  to 
perform  the  duties  thereof,  as  if  he  had  voluntarily  taken  it  upon 
himself. 

Thus  king  William  accepted  the  kingly  office,  as  it  stood  according 
to  the  constitution  of  the  realm,  and,  having  accepted  it,  he  became 
bound  by  the  obligations  appertaining  thereto,  not  by  his  own  consent 
or  contract,  but  by  the  law  of  England.  Tlie  frame  of  the  constitu- 
tion was  not  dissolved  by  the  forfeiture  of  the  crown  by  king  James. 
There  was  nothing  wanting  to  render  the  constitution  complete  but  a 
king.  The  convention -parliament,  who  called  king  AVilliam  to  the 
throne,  were  therefore  clearly  not  competent  to  enter  into  an  original 
contract,  establishing  l)y  their  consent  on  what  tei'ms  the  crown  should 
be  held.  They,  moreover,  did  not  assume  any  such  i)ower,  but  simply 
called  the  prince  and  princess  of  Orange  to  the  crown. 

We  may  conclude  from  these  principles,  and  from  tlie  im])ossIbIlity 

'  7  Kep.  5. 
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of  discovering  at  what  time  and  in  what  manner  an  original  contract 
Avas  entered  into  between  the  sovereign  and  the  peo})lc5  that  that  con- 
tract is  a  mere  legal  fiction. 

The  principal  duty  of  the  sovereign  is  to  govern  the  people  according 
to  law.  And  this  limitation  of  the  royal  authority  by  law  is,  as 
Blackstone  informs  us,  not  only  consonant  to  the  principles  of  nature, 
but  has  always  been  esteemed  an  express  part  of  the  law  of  England. 
"The  king,"  saith  Bracton,  who  Avrote  under  Henry  IIL,  "ought 
not  to  be  under  man,  but  under  God  and  the  law,  because  the  law 
maketh  the  king.  Let  the  king,  therefore,  ascribe  to  the  law  what 
the  law  ascribeth  to  hhn,  —  to  wit,  domination  and  power;  for  there 
is  no  king  where  will  ruleth,  and  not  the  law."  ' 

Fortescue,  after  having  distii^guished  between  a  despotic  monarchy 
and  a  limited  monarchy  (of  which  last  species  he  asserts  the  govern- 
ment of  England  to  be),  immediately  lays  it  down  as  a  principle,  that 
"  the  king  of  England  must  rule  his  people  according  to  the  decrees 
of  the  laws  thereof;  insomuch  that  he  is  bound  by  an  oath  at  his 
coronation  to  the  observance  and  keeping  of  his  own  laws."  ^  But, 
to  obviate  all  doubts  and  difficulties  concerning  this  matter,  it  is 
expressly  declared  by  the  statute  12  and  13  Wm.  IIL  c.  ii.,  "that 
the  laws  of  England  are  the  birthright  of  the  people  thereof;  and 
all  the  kings  and  queens  who  ascend  the  throne  of  this  realm  ought 
to  adnimister  the  government  of  the  same  according:  to  the  said  laws  ; 
and  all  their  officers  and  ministers  ought  to  serve  them  respectively 
according  to  the  same ;  and  therefore  all  the  laws  and  statutes  of  this 
realm,  for  securing  the  established  religion  and  the  rights  and  liber- 
ties of  the  people  thereof,  and  all  other  laws  and  statutes  of  the  same 
now  in  force,  ai'e  ratified  and  confirmed  accordingly." 

The  substance  of  the  duties  incumbent  on  the  sovereign  by  the 
constitution  of  England  is  contained  in  the  coronation-oath,  Avhich, 
by  the  stat.  1  W.  &  M.  st.  i.  c.  vi.,  is  to  be  administered  to  every 
king  and  queen  who  shall  succeed  to  the  imj)erial  crown  of  these 
realms  by  one  of  the  archbishops  or  bishops  of  the  realm,  in  the 
presence  of  all  the  people. 

It  must,  however,  be  observed,  that  as  the  subject  is  bound  by  the 
same  duty  towards  the  crown  before  as  after  taking  the  oath  of  alle- 
giance, so  the  nature  of  the  obligations  of  the  sovereign  ai'c  not  in 
any  way  altered  by  tlae  administration  of  the  coronation-oath,  which 
seals  with  a  solemn  religious  sanction  the  oblio-ations  inherent  in  the 
regal  office  within  these  realms. 

The  coronation-oath  is  conceived  in  the  following  terms:  — 
.  "  The  archbishop  or  bishop  shall  say,  '  Will  you  solemnly  promise 

'  Braoton,  1.  i.  c.  viii.  -  Fortescue,  c.  ix.  and  xxxiv. 
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and  swear  to  govern  the  people  of  this  kingdom  of  England  and  the 
dominions  thereto  belonging  according  to  the  statutes  in  parliament 
agreed  on,  and  the  laws  and  customs  of  the  same  V  The  kino;  or 
queen  shall  say, '  I  solemnly  promise  so  to  do.'  Archbishop  or  bishop : 
••  Will  you  to  your  power  cause  law  and  justice  in  mercy  to  be  exe- 
cuted in  all  your  judgments?  '  King  or  queen :  '  I  will.'  Archbishop 
or  bishop :  '  Will  you  to  the  utmost  of  your  power  maintain  the  laws 
of  God,  the  true  profession  of  the  Gospel,  and  the  Protestant  re- 
formed religion  established  by  law ;  and  will  you  preserve  unto  the 
bishops  and  clergy  of  this  realm,  and  to  the  churches  committed  to 
their  charge,  all  such  rights  and  px'ivilcges  as  by  law  do  or  shall  ap- 
pertain unto  them,  or  any  of  them  ? '  King  or  queen  :  '  All  this  I 
promise  to  do.'  After  this,  the  king  or  queen,  laying  his  or  her  hand 
upon  the  holy  Gospels,  shall  say,  'The  things  which  I  have  here  pro- 
mised, I  will  perform  and  keep :  so  help  me  God ;'  and  shall  then  kiss 
the  book." 

Such  is  the  form  of  the  oath  which  our  laws  require  to  be  taken  by 
the  sovereigns  of  these  realms  at  their  coronation.  The  chief  articles 
are  of  great  antiquity  ;  but  the  wording  of  the  oath  was  altered  by 
the  stat.  1  W.  &  M.  st.  i.  c.  vi.,  to  render  it  free  from  doubt,  and  con- 
formable to  modern  laws  and  usages. 

It  is  also  enacted  by  the  act  of  union,  5  Anne,  c.  viii.,  reciting  and 
confirming  two  preceding  statutes,  one  of  the  parliament  of  England, 
the  other  of  the  parliament  of  Scotland,  that  every  king  at  his  acces- 
sion shall  take  and  subscribe  an  oath  to  preserve  the  Protestant  re- 
ligion and  Presbyterian  Church-government ;  the  latter,  that  at  his 
coronation  he  shall  take  and  subscribe  a  similar  oath  to  preserve  the 
settlement  of  the  Church  of  England  within  England,  Ireland,  Wales 
and  Berwick,  and  the  territories  thereto  belonsins;. 
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We  have  already  seen  that  the  absolute  sovereignty  of  this  empire  is 
vested  in  the  parliament,  composed  of  the  queen,  the  lords,  and  the  com- 
mons —  an  unlimited  power,  which  has  indeed  (by  a  somewhat  bold 
figure  of  speech)  been  called  the  omnipotence  of  parliament.  Our 
constitutional  law,  however,  awards  the  attribute  of  sovereignty  or 
majesty  to  the  crown  alone ;  and  for  this  there  are  abundant  reasons. 

In  the  crown  is  vested  the  whole  executive  power ;  and  it  is  one 
branch,  or  rather  the  very  head,  of  the  legislature.  The  crown  is 
also  the  fountain  of  justice,  from  whence  the  whole  judicial  authority 
flows.  It  follows  that  the  crown  is  clothed  with  the  greatest  part  of 
that  supreme  authority  whereby  the  commonwealth  is  governed. 
Moreover,  the  parliament  is  assembled  only  at  certain  times  and 
seasons,  Avhile  the  existence  of  the  croAvn  is  uninterrupted  and 
perpetual.  And  this  is  wisely  ordained,  because  it  would  be  highly 
prejudicial  to  the  interests  of  the  state  that  the  management  of  all 
public  affairs  should  be  centred  in  the  great  council  of  the  nation,  as 
they  inevitably  would  be,  if  that  body  were  perpetually  assembled. 
The  deliberations  of  so  numerous  an  assembly  are  defective  ^in 
many  cases  in  which  despatch  and  secrecy  are  requisite ;  and  indeed 
the  uninterrupted  continuance  of  legislation  would  be  seriously  in- 
convenient to  the  administration  of  public  affairs. 

The  two  houses  of  parliament  are  therefore  only  temporarily  called 
too"ether,  for  the  purpose  of  legislating  with  the  crown,  providing  sup- 
plies, exercising  a  supervision  over  the  ministers  of  the  crown  and  all 
other  functionaries,  and  advising  the  sovereign  on  matters  of  public 
moment.  But  to  the  crown  is  entrusted  the  permanent  and  constant 
task  of  o-overnment,  to  be  fulfilled  in  accordance  with  the  law  of  the 
realm,  and  by  the  advice  of  servants  responsible  to  parliament. 
And  here  we  cannot  but  perceive  the  ei'ror  of  those  who  think 
that  the  business  of  government  consists  mainly  in  proposing  new 
laws  to  parliament,  and  who  reduce  all  government  to  the  functions 
of  a  parliamentary  leader.  The  crown  is  besides  invested  with  the 
character  of  i-epresentative  of  the  majesty  of  the  state  ;  and  to  the 
crown  belongs  dominion  over  the  territories  and  the  whole  patrimony 
of  the  nation. 
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For  these  reasons  the  attribute  of  sovereign  majesty  is  conferred 
upon  the  crown  alone  by  the  constitution. 

The  crown  is  enabled  to  fulfil  these  important  and  perpetual  duties 
by  bcino-  invested  with  certain  high  attributes  and  powers,  which  are 
called  the  royal  prerogative. 

Prerogatives  are  of  two  sorts.  Some  are  in  the  nature  of 
exceptions  to  the  private  law  of  the  land ;  and  to  them  Finch 
particularly  refers  when  he  says,  that  the  prerogative  is  that  law  in 
the  case  of  the  king  which  is  no  law  in  the  case  of  the  subject.* 
Such  are  the  rules,  that  the  queen  cannot  be  a  joint-tenant ;  that 
no  costs  can  be  recovered  against  her  in  any  court ;  and  that  her 
debt  shall  be  preferred  to  that  of  any  of  her  subjects.  These  are 
called  by  Blackstone  incidental  prerogatives^,  and  they  do  not  come 
Avithin  the  scope  of  our  inquiries.  The  remaining  class  of  prerogatives 
(named  by  Blackstone  direct  prerogatives)  are  such  positive  substan- 
tial  parts  of  the  royal  character  and  authority  as  belong  to  the  fulfil- 
ment of  the  high  functions  inherent  by  the  constitution  in  the  regal 
office.  Such  are  the  rights  of  declaring  war,  concluding  peace,  par- 
doning offenders,  and  assembling,  proroguing,  or  dissolving  par- 
liament. 

This  species  of  prerogatives  is  divided  by  Blackstone  into  three 
kinds,  being  such  as  regards,  —  1st,  The  queen's  royal  character. 
2dly,  Her  royal  authority.     And,  3dly,  Her  royal  revenues  or  income.^ 

This  chapter  will  be  confined  to  the  former  ;  the  two  latter  requir- 
ing to  be  separately  treated. 

First,  then,  of  the  royal  dignity,  —  that  is  to  say,  the  character  and 
attributes  with  which  the  constitution  of  these  realms  invests  the 
queen. 

1.  The  chief  attribute  Avhich  the  law  ascribes  to  the  queen  is 
sovereignty.  "  The  king,  "  says  Bract  on,  "  is  the  vicar  and  servant 
of  God  on  earth  :  every  thing  is  subject  to  liini,  and  he  is  subject  to 
no  one  except  God.""*  The  queen  is  said  to  have  imperial  dignity; 
and  in  charters  before  the  Conquest  her  predecessors  are  frequently 
styled  basileus  and  impei-ator,  the  titles  respectively  assumed  by  the 
emperors  of  the  East  and  West.'^  Her  realm  is  declared  to  be  an 
empire,  and  her  crown  imperial,  by  many  acts  of  parliament,  par- 
ticularly the  statutes  24  Hen.  VIII.  c.  xii.,  and  25  Hen.  VIII. 
c.  xxviii. ",  which  at  the  same  time  declare  the  king  to  be  the  supreme 
head  of  the  realm  in  matters  both  civil  and  ecclesiastical,  and  of  con- 


'  Fincli,  Law,  85.  '  Blackst.  Com.  b.  i.  c.  vii.  p.  239. 

=*  Blackst.  Coin.  1).  i.  c.  vii.  p.  240. 

♦  Bracton,  1.  i.  c.  viii.  '•'  f^cl'l.  'i'it.  oi"  Uuu.  i.  '_'. 

6  Sec  also  24  Geo.  II.  c.  xxiv.  ;  o  Geo.  III.  e.  xxvii. 
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sequence  inferior  to  no  man  upon  earth,  dependent  on  no  man, 
accountable  to  no  man.  This  attribute  of  absolute  supremacy  is 
indeed  essential  to  the  sovereign  character,  whetlier  it  be  vested  in 
an  emperor,  a  king,  or  in  a  prince  inferior  to  the  royal  dignity ;  and 
thus  it  has  been  held  that  the  Duke  of  Savoy  could  exercise  all  those 
powers  within  his  duchy,  which  the  emperor  could  exercise  in  his 
empire.^  But  care  must  be  taken  not  to  confound  sovereign  power 
with  absolute  power :  for  sovereign  power  (as  defined  by  Grotius)  is 
that  power  the  acts  of  which  arc  independent  of  every  other  superior 
power,  so  that  they  can  be  annulled  by  no  other  human  will-;  but 
absolute  power  is  the  utmost  extent  of  power  which  men  can  grant 
over  themselves  to  another  man.^  So  that  sovereign  power  is  that 
which  is  supreme  in  point  of  jurisdiction,  and  absolute  power  is  that 
which  is  unlimited  in  point  of  extent. 

From  this  supreme  dignity  and  jurisdiction  of  the  crown,  having 
no  superior  on  earth,  it  follows  that  the  queen  is  amenable  to  no 
tribunal  whatever,  because  no  tribunal  can  exercise  jurisdiction  or 
authority  over  her.  Hence,  likewise,  the  royal  person  is  by  law 
sacred  and  inviolable ;  and  the  sovereign  is  responsible  for  no  mea- 
sures of  his  government,  however  unwise,  tyrannical,  and  unjust  they 
may  be.  The  reasons  of  this  are  very  solid  ;  for  if  the  sovereign 
were  liable  to  be  called  to  account  and  put  upon  trial  for  any  cause 
whatever,  the  monarchy  would  be  suspended  whenever  that  power 
was  exercised  :  and  such  a  suspension,  even  if  not  followed  by  his 
punishment,  Avould  be  a  temporary  revolution.  During  the  time 
that  the  sovereign  was  under  trial,  the  kingdom  would,  in  fact, 
become  a  republic ;  and  this  would  open  a  door  to  all  those  dangers, 
arising  from  private  ambition  and  the  instability  of  the  supreme 
magistrate,  which  belong  to  republican  institutions.  Besides,  the 
crown  would  cease  to  be  part  of  the  supreme  power,  if  it  were  liable 
to  the  animadversions  of  any  other  authority.  In  the  same  manner, 
the  two  houses  of  parliament  would  no  longer  be  parts  of  the  supreme 
power,  if  they  were  not  respectively  irresponsible  to  each  other  and  to 
the  crown.  The  balance  of  the  constitution  is  maintained  by  that 
species  of  independence  of  the  parts  into  which  the  supreme  power  is 
divided ;  for  if  either  the  crown,  or  one  or  both  of  the  houses  of  par- 
liament had  avowedly  a  right  to  animadvert  on  the  other  branch  or 
branches  of  the  legislature,  that  branch,  subject  to  such  a  jurisdiction, 
would  cease  to  be  part  of  the  supreme  power,  the  balance  of  the  con- 
stitution would  be  overturned,  and  the  branch  or  branches  in  which 

'  Cacberan.  Decis.  decis,  Ixxxviii.  §  17. 
"  Grol.  D.  de  la  G.,  et  de  la  P.,  1.  i.  c.  iii.  §  vii. 
^  Pufendorf  D.  de  la  X.  and  des  G.  1.  vii.  c.  vi.  §  xiii. 
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this  jurisdiction  resided  would  be  absolutely  supreme.  It  is  in 
furtherance  of  these  principles  that  nothing  done  in  parliament  can  be 
called  in  question  elsewhere ;  and  the  crown  ought  not  to  take  notice 
of  business  actually  depending  in  parliament,  because  this  would  be 
an  infringement  of  the  privileges  securing  the  independence  of  that 
assembly.'  The  constitution  therefore  establishes  the  maxim,  that 
the  king  can  do  no  xcrong.  But  the  constitution  requires  that  every 
act  of  the  royal  authority  should  be  performed  by  the  advice  of 
councillors,  who  are  responsible  to  parliament  and  to  the  law  of  the 
land.  And  this  principle  is  carried  so  far  by  the  conuiion  law,  that 
the  king  cannot  in  person  arrest  or  imprison  any  one  ;  and  if  one 
man  arrest  another,  by  the  king's  commandment,  though  he  do  it  in 
the  king's  presence,  it  shall  be  no  excuse  to  him,  but  he  is  never- 
theless liable  to  an  action  of  false  imprisonment.^  Thus,  any  man 
who  assists  the  crown  in  contradiction  to  the  laws  of  the  land,  is 
liable  to  be  indicted  before  the  ordinary  courts  of  law%  or  to  be  tried 
by  the  House  of  Lords,  on  an  impeachment  by  the  House  of  Com- 
mons, acting  as  the  grand  inquest  of  the  ay  hole  nation. 

The  advisers  of  the  crown  are  likewise  responsible  for  the  policy 
and  Avisdom  as  Avell  as  the  legality  of  the  measures  of  goA^ernment, 
because  they  are  bound  to  use  all  their  endeavours  in  the  service  of 
the  crown ;  and,  on  the  other  hand,  deserve  punishment,  if  they 
undertake  so  important  a  duty  Avithout  possessing  the  ability  requisite 
for  its  discharge.^  It  is  also  very  important  to  observe  that  an  act  of 
government  may  be  unconstitutional  and  the  minister  Avho  advised  it 
punishable  by  impeachment,  though  it  be  not  illegal.  Thus  if  the 
king  Avere  to  create  on  a  sudden  an  overAvhelralng  number  of  peers, 
men  altogether  dependent  on  the  gOA'ernment,  as,  for  instance,  a  body 
of  private  soldiers,  that  act  Avould  be  legal  as  an  exercise  of  the 
undoubted  prerogative  of  the  crown,  but  it  Avould  be  highly  uncon- 
stitutional, and  the  minister  guilty  of  a  high  crime  and  misdemeanor 
in  advising  a  measure  so  destructive  of  the  independence  of  one  branch 
of  the  legislature.' 

But  the  modern  system  of  conducting  the  government  renders  it 
scarcely  ever  necessary  to  impeach  a  minister. 

The    responsible   servants  of  the   croAvn   are  obliged   to  give    an 

'  Coniyn,  Dig.  TarUamcnt,  G.  7,  8,9.  Stal.  1  "\V.  &  ]\I.  St.  >2.  c-.  -2.  ?>lny,  Law 
of  Pari.  ch.  17. 

~  1  Hale,  P.  C.  44.  n.,  and  2  Halo,  P.  C.  l.M.     Co.  2  Inst.  c.  .xv.  p.  ISO. 

^  There  is  a  good  maxim  in  the  Pandects,  ajiplicable  to  this  point  of  law  and 
morals.  Gajus  says,  Nee  vidctur  ini(pium,  si  infirmitas.rulpa^  adnnmcretiir  ;  cum 
affccturc  ffii.irjiir  no)i  dcbcut^  in  rjiio  rcl  intcUigit  vcl  intclligere  dehcf  infiruntutcm  svoni 
alii  periridosam  fiitiiram.     L.  viii.  if.  ad  Log.  Aijuil. 

*  Lord  Brougham's  speech  on  tlio  Address,  .Tan.  22.  184G. 
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account  of  their  measures  in  parliament,  bec:uise  they  can  remain  in 
office  only  so  long  as  they  possess  the  confidence  of  that  assembly. 
IF  a  ministry  retain  office  after  they  have  ceased  to  be  supported  by  a 
majority  in  the  House  of  Commons,  some  vote  Avill  follow,  either 
directly  or  impliedly  censuring  them,  and  perhaps  an  address  to  the 
crown  praying  for  their  removal ;  and  the  next  step  will  be  a  refusal 
of  the  supplies.  Ministei'S  may  however  dissolve  the  parliament,  and 
thereby  appeal  to  the  country  ;  but  the  decision  upon  that  appeal 
must  be  final. 

The  consequence  of  this  system  is,  that  the  government  can  only 
be  conducted  by  the  advice  of  ministers  possessing  the  confidence  of 
a  majority  in  parliament,  but  especially  of  the  Commons,  who  have 
the  control  of  the  public  purse,  and  are  supported  by  the  weight  and 
influence  of  the  great  mass  of  the  nation  whom  they  represent. 

Thus  a  total  change  of  the  measures  of  the  government  may  be 
effected,  without  any  convulsion  or  danger,  by  a  change  of  adminis- 
tration brought  about  in  parliament.  And  here  we  must  observe, 
that  this  indirect  and  qualified  control  of  parliament  over  the  choice 
of  ministers  by  the  crown  is  strictly  consonant  with  constitutional 
principles,  for  the  following  reasons.  The  high  court  of  parliament 
is,  in  the  words  of  Lord  Hale,  the  greatest  and  highest  council  of 
advice  and  deliberation  that  the  crown  has.^  It  follows  that  the  two 
houses  of  parliament  have  a  right  to  advise  the  crown  on  all  matters 
of  state,  including  the  unfitness  of  particular  persons  to  be  ministers 
of  state.  The  two  liouses  of  parliament  cannot  point  out  to  the 
crown  what  persons  shall  be  placed  in  office,  any  more  than  they  can 
appoint  ministers  and  other  public  functionaries,  because  that  would 
degrade  the  dignity  as  well  as  destroy  the  independence  of  the  sove- 
reign and  the  balance  of  the  constitution  ;  but  they  are  bound  to 
advise  the  crown  to  dismiss  evil  or  incompetent  councillors ;  and 
of  their  doing  so,  either  expressly  or  by  implication,  there  are  many 
instances  in  our  history. 

The  usual  course  at  the  dissolution  of  an  administration  is,  for  the 
minister  to  tender  his  resignation,  and  advise  the  crown  to  entrust 
some  other  statesman  with  the  formation  of  a  new  ministry ;  but 
where  the  administration  is  dismissed  by  the  crown,  it  is  on  the 
advice,  express  or  implied,  of  the  great  council  of  the  nation,  or  the 
presumption  that  such  a  measure  will  meet  the  approbation  of  that 
august  assembly. 

The  constitution,  therefore,  guards  against  any  inconvenience 
which  might  arise  from  the  rule  of  law,  that  the  king  can  do  no 
wrong,  by  establishing  the  responsibility  of  the  advisers  of  the  crown. 

'  Hale,  Jurisd.  of  the  H.  of  Lords,  c  ii.  p.  0. 
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With  regard  to  such  public  oppressions  as  tend  to  dissolve  the 
constitution  and  subvert  the  fundamentals  of  government  (which 
indeed  the  law  -will  not  suppose,  and  therefore  cannot  provide  for), 
we  must  confine  ourselves  to  the  cautious  doctrines  of  Blackstone, 
who  thus  expresses  his  opinion :  —  "  It  is  found  bj  experience,  that 
whenever  the  unconstitutional  oppressions,  even  of  the  sovereign 
power,  advance  with  gigantic  strides,  and  threaten  desolation  to  a 
state,  mankind  will  not  be  reasoned  out  of  the  feelings  of  humanity, 
nor  Avill  sacrifice  their  liberty  by  a  scrupulous  adherence  to  those 
l)(»litlcal  maxims  which  were  originally  established  to  preserve  it. 
And  therefore,  though  the  positive  laws  are  silent,  experience  wall 
furnish  us  Avith  a  very  remarkable  case  wherein  nature  and  reason 
prevailed.  When  king  James  II.  invaded  the  fundamental  consti- 
tution of  the  realm,  the  convention  declared  an  abdication,  whereby 
the  throne  Avas  rendered  vacant,  which  induced  a  new  settlement  of 
the  crown.  And  so  far  as  this  precedent  leads,  and  no  farther,  we 
may  now  be  allowed  to  lay  down  the  Imo  of  redress  against  public 
oppression.  If,  therefore,  any  future  prince  should  endeavour  to 
subvert  the  constitution,  by  breaking  the  original  contract  between 
king  and  people,  should  violate  the  fundamental  laws,  and  should 
withdraw  himself  out  of  the  kingdom,  Ave  are  noAV  authorised  to  de- 
clare that  this  conjunction  of  circumstances  Avould  amount  to  an 
abdication,  and  the  throne  Avould  be  thereby  vacant.  But  it  is  not 
for  us  to  say  that  any  one  or  two  of  these  ingredients  Avould  amount 
to  such  a  situation ;  for  there  our  precedent  Avould  fall  us.  In  these, 
therefore,  or  other  circumstances,  which  a  fertile  imagination  may 
furnish,  since  both  law  and  history  are  silent,  it  becomes  us  to  be 
silent  too,  leaving  to  future  generations,  Avhenever  necessity  and  the 
safety  of  the  Avhole  shall  require  it,  the  exertion  of  those  inherent 
(though  latent)  powers  of  society  which  no  climate,  no  time,  no  con- 
stitution, no  contract,  can  ever  destroy  or  diminish."' 

It  Avould,  indeed,  be  impossible,  Avithout  the  establishment  of  a 
revolutionary  authority  clothed  Avith  a  jurisdiction  superior  to  the 
constitution,  to  provide  by  any  law  for  extraordinary  cases  of  this 
nature.  The  constitution  must  not  presume  the  possibility  of  a  Avrong 
for  Avhich  it  Is  unable  to  provide  a  remedy.  But  it  does  not  follow  that 
in  certain  extreme  and  extraordinary  cases  the  Avhole  community  (for 
Avhoso  benefit  all  government  is  ordained)  must  be  left  AvIthout  the 
possibility  of  relief  from  desperate  evils,  because  the  ordinary  laAv 
cannot  afford  that  redress  to  Avhich,  by  the  divine  law  of  nature,  they 
are  entitled. 

In  cases  where  a  subject  is  injured  in  his  i)i-ivate  right  of  property 

'  Blackst.  Com.  b.  i.  c.  vii.  p.  244. 
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by  the  crown,  the  law  has  provided  a  remedy,  Avithout  infrhighig  the 
sovereignty  of  the  queen.  If  any  person  has,  in  point  of  property,  a 
just  demand  upon  the  queen,  he  must  petition  her  in  her  court  of 
Chancery,  where  her  chancellor  will  administer  right  as  a  matter  of 
grace,  though  not  uj^on  compulsion. 

That  the  king  can  do  no  wrong  is  a  necessary  and  fundamental 
principle  of  the  English  Constitution  ;  that  is  to  say,  he  is  not  person- 
ally accountable  for  any  wrong,  and  his  prerogative  extends  not  to  do 
any  injury.  Whenever,  therefore,  it  happens,  that  by  misinformation 
or  inadvertence,  the  crown  hath  been  induced  to  invade  the  private 
rights  of  any  of  its  subject)?,  though  no  action  will  lie  against  the 
sovereign  ^  (for  who  shall  command  the  king?)'-  yet  the  law  hath  fur- 
nished the  subject  with  a  decent  and  respectful  mode  of  removing 
that  invasion,  by  Informing  the  king  of  the  true  state  of  the  matter 
in  dispute :  and  as  it  presumes  that  to  know  of  any  injury  and  to 
redress  it  are  inseparable  in  the  royal  breast,  it  then  issues,  as  of 
course,  in  the  king's  own  name,  his  orders  to  his  judges  to  do  justice 
to  the  party  aggrieved. 

The  distance  between  the  sovereign  and  the  subject  is  such  that  it 
rarely  can  happen  that  any  personal  injury  can  immediately  and 
directly  proceed  from  the  prince  to  the  private  man ;  and  as  it  can 
so  seldom  happen,  the  law  in  decency  supposes  that  It  never  will  or 
can  ha2:)pen  at  all ;  because  it  feels  itself  incapable  of  furnishing  any 
adequate  remedy,  without  infringing  the  dignity  and  destroying  the 
sovereignty  of  the  royal  person,  by  setting  up  some  superior  power 
to  call  him  to  account.^  But  injuries  to  the  rights  of  property  can 
scarcely  be  committed  by  the  crown  without  the  intervention  of  its 
officers  ;  for  whom  the  law,  in  matters  of  right,  entertains  no  respect 
or  delicacy,  but  furnishes  various  methods  of  detecting  the  errors  or 
misconduct  of  those  agents  by  whom  the  king  has  been  deceived  and 
induced  to  do  a  temporary  injustice. 

The  common  law  methods  of  obtaining  possession  or  restitution 
from  the  crown  of  either  real  or  personal  property  are,  —  I.  By 
petition  de  droit,  or  petition  of  right ;  Avhich  is  said  to  owe  its  original 
to  King  Edward  I.^  II.  By  monstrans  de  droit,  manifestation  or 
plea  of  right ;  both  of  which  may  be  preferred  either  In  the  chancery 
or  the  exchequer.'^  The  petition  may  also  be  to  the  king  in  Parlia- 
ment, or  in  any  of  his  courts  of  record,  and  Is  usually  in  the  treasurer's 
remembrancer's  office.''  Petition  de  droit  is  in  use  where  the  kinsf  is 
in  full  possession  of  any  hereditaments  or  chattels,  and  the  petitioner 

'  Jenkins,  78.                  "  Finch,  1.  Ixxxv.                 '  Locke  on  Gov,  P.  ii.  §  205. 

•^  Bro.  Abr.  t.  Prerog.  2.  Fitz.  Abr.  t.  error  8.       ^  Skin.  005. 

^  Staundf.  Prerog.  72.  b.  Com.  Uig.  Prerog.  D.  80.  Cliitty  on  Prero"-.  cli.  xiii. 
§  1.  p.  345-6. 
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suggests  sucli  a  right  as  controverts  the  title  of  the  crown,  grounded 
on  facts  disclosed  in  the  petition  itself;  and  unless  the  whole  title  of 
the  crown  be  stated,  the  petition  shall  abate  ^ :  and  then  upon  this 
answer  being  endorsed  or  vuiderwrittcn  by  the  king,  soitfait  droit  al 
partie'^  a  commission  shall  issue  to  enquire  of  the  truth  of  this  sug- 
gestion^, after  the  return  of  which  the  king's  attorney  is  at  liberty  to 
plead  in  bar :  and  the  merits  shall  be  determined  on  issue  or  demurrer 
as  in  suits  between  subject  and  subject/  But  where  the  right  of  the 
party  as  well  as  the  right  of  the  crown  appears  upon  record  such  as 
inquisitions  or  offices  finding  that  property  belongs  to  the  king^,  there 
the  party  shall  have  monstrans  de  droit  which  is  putting  in  a  claim  of 
right  grovmded  on  facts  already  acknowledged  and  established,  and 
praying  the  judgment  of  the  court,  whether,  on  those  facts,  the  king  or 
the  subject  hath  right.''  This  remedy  was  much  enlarged  and  rendered 
almost  luiiversal  by  several  statutes,  particularly  36  Ed.  III.  c.  13. 
and  2  &;  3  Ed.  VI.  c.  8.  These  proceedings  are  had  in  the  petty 
bag  office  in  the  Court  of  Chancery  :  and  if,  upon  either  of  them,  the 
right  is  determined  against  the  crown,  the  judgment  is  quod  manus 
doinini  regis  amoveantur  ct  po&sessio  restituatur  petenti  salvo  jure  domini 
regis.''  And  by  such  judgment  alone  the  crown  is  instantly  out  of 
possession.®  When  a  petition  of  right  is  sued  in  Parliament  says 
Staundford,  it  may  be  enacted  and  pass  as  an  act  of  Parliament,  or  else 
be  ordered  in  the  usual  way  as  in  other  courts.^  And  the  king  may 
in  all  cases  endorse  the  petition  not  generally  soit  fait  droit,  but 
specially,  sending  it  into  the  Court  of  King's  Bench  or  Common 
Pleas.  10 

Traverse  of  office  is  another  remedy  against  the  crown.  An  in- 
quisition or  inquest  of  office  is  an  enquiry  made  by  a  jury  before  the 
king's  office!',  his  sheriff,  coroner,  or  eschcator  virtute  officii,  or  hj 
writ  sent  to  them  for  the  purpose,  or  his  special  commissioners,  con- 
cerning any  matter  that  entitles  the  king  to  the  possession  of  lands  or 
tenements,  goods  or  chattels  ;  for  the  king  may  not  enter  and  seize 
any  man's  land  on  bare  surmises,  or  without  the  intervention  of  a 
jury  ' '  ;  and  matter  of  record  is  in  general  necessary  to  pass  pi'operty 
from  the  subject  to  tlic  king.''^     Thus  the  subject  has  an  opportunity 

'  Finch,  L.  256. 

^  St.  Tr.  vii.  134.     Visct.  Canterbury  v.  Atty-Gencral.   1  Phillips  324-5. 
3  Skin.  608.     Rast.  Entr.  461.  ■*  Infra,  chap.  xix. 

^  Chitty  Prerog.  353.     4  Rep.  58.  ^  4  Rep,  55. 

"•  2  Inst.  695.     Rast.  Entr.  463.  »  Ymith,  Law  459. 

5  Staundf.  Prerog.  c.  22.  fol.  72  b.  to  74  a.     Chilty  Prerog.  346.  note  c. 
'°  Chitty  Prerog.  346.     11  St.  Trials,  14!) 

"   ^hv^n.  Q,\\nvt.  mdlus  Uher  homo,  kc.     2  Inst.  46.    Gibcrt  E.\chc(i.  139.     Ilob- 
347.  I  IJiiick.  Rep.  130.     3  Blackst.  Com.  259.     12  East,  96. 
'-  2  Manning,  Pr.  r,^<^. 
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of  interpleading  with  the  crown  by  traversing,  or  denying  its  title 
found  by  the  inquest  of  office.  And  this  the  statutes  36  Ed.  III. 
c.  13.  and  2  &  3  Ed.  VI.  c.  8.  allow,  except  in  a  very  few  cases.* 
We  have  seen  that,  on  the  petition  of  right,  justice  is  administered  as 
matter  of  grace.^  But  the  chancellor  Avould  be  liable  to  impeach- 
ment, if  he  did  not  advise  the  crown  to  administer  justice  on  the 
petition,  or  remonstrance  of  right,  of  the  subject ;  and  both  he  and 
his  colleagues  would  be  compelled,  on  a  petition  to  parliament  by  the 
party  aggrieved,  to  justify  themselves  before  that  assembly  for  any 
such  apparent  denial  of  justice;  for  Magna  Charta  says  nulli  ncga- 
bimus  vel  differemus  justitiam  vel  rectum. 

Besides  the  attribute  of  sovereign  pre-eminence,  the  law  invests 
the  queen  with  that  of  dominion.  Thus,  the  whole  property  of  the 
state,  including  all  that  is  not  appropriated  to  private  individuals  and 
bodies  corporate,  civil  or  ecclesiastical,  is  vested  by  the  constitution 
in  the  queen.  Her  majesty  is  also  entitled  to  all  that  portion  of 
the  property  of  her  subjects  which  is  set  apart  by  the  law  for  public 
use,  as  the  revenues  of  the  state.  Thus  the  revenues  of  the  state 
are  collected  in  her  name,  and  administered  by  her  officers,  ac- 
cording to  law. 

A  third  attribute  of  the  queen  in  her  political  capacity  is  absolute 
perfection.  Thus,  as  we  have  already  seen,  the  queen  can  do  no  %crong; 
the  meaning  of  which  is, —  1st,  that  the  prerogative  of  the  crown 
extends  not  to  do  any  injury ;  for,  being  created  for  the  benefit  of 
the  people,  it  cannot  be  exerted  to  their  prejudice  ^ :  and,  2dly,  that 
whatever  is  exceptionable  in  the  conduct  of  public  affairs  is  not  to  be 
imputed  to  the  sovereign,  who  cannot  be  made  personally  responsible 
for  it  to  the  nation.^  But  of  the  responsibility  of  the  advisers  of  the 
crown  enough  has  been  said  already. 

In  pursuance  of  this  principle,  of  the  absolute  perfection  of  the 
queen,  the  law  also  determines,  that  in  the  queen  there  can  be  no 
negligence,  or  laches,  and  therefore,  by  the  common  law,  no  delay  to 
assert  her  rights  will  bar  them.  Nullum  tempus  occurrit  regi  has 
been  the  standing  maxim  upon  all  occasions  ;  for  the  law  intends  that 
the  sovereign  is  always  busied  for  the  public  good,  and  therefore  has 
not  leisure  to  assert  the  rights  of  the  crown  within  the  times  limited 
to  the  subject.'^     But  this  doctrine  has  been  considerably  modified  in 

'  Skin.  608. 

2  3  Blackst.  Com.  ch.  xvii.     1  Tbllips,  324,  32-5.  Baron  De  Bodes  case,  1846. 

3  6  Bacon  Abr.  386.  Rorke  v.  Dayrell,  4  Term  Eep.,  402.  410.  Co.  2  Inst, 
ch.  30.  p.  63. 

*  Blackst.  Com.  b.  i.  c.  vii.  p.  24.5.     Plowden,  487. 

^  Blackst.  Com.  b.  i.  c.  vii.  p.  247.  Fiiicli,  L.  82.  Co.  Litt.  90.  See  the  same 
principle  in  Domat,  Droit  Public,  liv.  i.  tit.  vi.  sec.  i.  §  20.  L.  4  C.  de  Praescr.  30 
vel  40.  an.  L.  iilt.  C.  de  Fund.  Patrim. 
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practice  by  several  modern  statutes,  which  limit  the  time  within 
which  the  rights  of  the  crown  to  property  may  be  asserted  against 
the  subject.' 

In  the  king  there  can  be  no  stain  or  corruption  of  blood ;  for  if 
the  heir  to  the  crown  were  attainted  of  treason  or  felony,  and  after- 
wards the  crown  should  descend  to  him,  this  would  purge  the 
attainder  ipso  facto. "^  And  therefore  when  Henry  VIL,  who,  as  earl 
of  Richmond,  stood  attainted,  became  king,  it  was  not  thought 
necessary  to  pass  an  act  of  parliament  to  reverse  this  attainder, 
because,  as  Lord  Bacon,  in  his  history  of  that  prince  informs  us,  it 
was  agreed  that  the  assumjition  of  the  crown  had  at  once  purged  all 
attainders.  Xeither  can  the  king,  in  judgment  of  law  as  king,  ever 
be  a  minor  or  under  age  ;  and  therefore  his  royal  grants  and  assents 
to  acts  of  parliament  are  good,  though  he  has  not  in  his  natural 
capacity  attained  the  legal  age  of  tAventy-one.^  By  a  statute,  28  Hen. 
VIII.  c.  17.,  power  was  given  to  future  kings  to  rescind  and  revoke 
all  acts  of  parliament  which  should  be  made  while  they  were  under 
the  age  of  twenty-four  ;  but  this  was  repealed  by  the  stat.  1  Ed.  VI. 
c.  11.,  so  far  as  related  to  that  prince ;  and  both  statutes  are  declared 
to  be  determined  by  24  Geo.  II.  c.  24.  It  hath,  however,  been 
usually  thought  prudent,  when  the  heir  apparent  is  very  young,  to 
appoint  a  protector,  guardian,  or  regent,  for  a  limited  time ;  but  the 
very  necessity  of  such  extraordinaiy  provision  is  sufficient  to  demon- 
strate the  truth  of  that  maxim  of  the  common  law,  that  in  the  king- 
is  no  minority,  and  therefore  he  hath  no  legal  guardian."* 

The  methods  of  appointing  this  guardian  or  regent  have  been  so 
various,  and  the  duration  of  his  power  so  uncertain,  that  from  hence 
alone  it  may  be  collected  that  his  office  is  unknown  to  the  common 
law;  and  therefore,  as  Sir  E.  Coke  says'^,  the  surest  way  is  to  have 
him  made  by  authority  of  the  great  council  in  parliament. 

While  the  kings  of  England  retained  their  continental  dominions, 
they  were  frequently  absent  from  this  country;  and  upon  such 
occasions  the  administration  seems  to  liave  devolved  officially  on  the 
justiciary,  as  chief  servant  of  the  crown.     But  Henry  III.  began  the 

1  By  stat.  9  Geo.  III.  c.  xvi.,  extended  to  Ireland  by  stat.  48  Geo.  III.  c.  xlvii. 
sixty  years'  possession  is  a  bar  against  tlie  crown.  And  see  stat.  2  &  3  W.  IV. 
c.  Ixxi.  (prescription  act),  and  st.  2  &  3  W.  IV.  ch.  c.  (modus  act).  Chitty  on 
Prerog.  p.  380.  2  Harrison's  Dig.  Limitations,  3794.  And  even  at  common  law  a 
prescription  may  be  good  against  the  king.  Chitty,  ibi,  and  251.  Staund.  Prerog. 
32  a.  Co.  Litt.  119.  a  n  1.  Viner,  Abr.  Prerog.  t.  2.  And  see  farther  limitations 
of  the  nvlluin  tempus  act,  9  Geo.  III.     Co.  Litt.  809.  a.  n.  1. 

2  Finch,  L.  82.  ^  Blackst.  Cora.  ibid.     Co.  Litt.  43.     2  Inst,  proem.  3. 
*  Blackst.  Com   ibid. 

^  4  Inst.  58,  and  see  Comyn  Dig.  Boy  II.  2  Inst.  2G.  4  Inst.  G,  ;  as  to  this 
office. 
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practice  of  appointing  lieutenants,  or  guardians  of  the  realm  (custodcs 
regni,  as  they  were  more  commonly  termed)  Ly  way  of  temporary 
substitutes.  They  were  usually  appointed  by  the  king  alone ;  and 
their  office  carried  with  it  the  right  of  exercising  all  the  prerogatives 
of  the  crown.  The  king's  return,  of  course,  terminated  their 
authority ;  and  indeed,  it  was  thought  necessary  to  provide  by  a 
statute^  in  the  reign  of  Hen.  V.,  that  a  parliament  called  by  the 
guardian  of  the  realm  during  the  king's  absence  should  not  be 
dissolved  by  that  event.  It  is  remarkable  that  these  lieutenancies 
were  sometimes  conferred  on  the  heir  apparent  during  his  infancy. 
Thus,  the  Black  Prince,  then  duke  of  Cornwall,  was  left  guardian  of 
the  realm  in  1339,  when  he  was  but  ten  years  old^;  and  Richard  his 
son,  when  still  younger,  in  1372,  during  Edward  III.'s  last  expedi- 
tion into  France. 

Such  are  the  ancient  precedents  of  provision  being  made  for  the 
temporary  absence  of  the  king  from  the  realm.  In  modern  times  cases 
of  this  nature  have  been  provided  for  by  the  appointment  of  lords 
justices  under  the  great  seal,  whose  office  and  authority  are  analogous 
to  those  of  the  ancient  guardians  of  the  kingdom.  During  the  reign 
of  William  III.,  they  were  called  guardians,  justices  of  England,  and 
his  majesty's  lieutenants  in  the  same.  On  queen  Anne's  decease, 
they  were  styled  justices  of  Great  Britain.  When  king  George  I. 
visited  his  dominions  abroad,  the  Prince  of  Wales  was  constituted 
guardian  of  Great  Britain  and  lieutenant  in  the  same ;  and  when- 
soever afterwards  his  majesty  crossed  the  sea,  he  appointed  the 
archbishop  of  Canterbury,  some  of  his  prime  ministers  of  state, 
noblemen  and  others,  his  guardians  and  justices  of  the  kingdom  of 
Great  Britain,  and  his  lieutenants  in  the  same.  Kino;  Georo;e  II. 
whenever  he  went  to  visit  his  German  dominions  during  the  lifetime 
of  his  queen,  appointed  her  majesty  by  commission  under  the  great 
seal  regent ;  and  after  her  death  the  archbishop,  the  great  officers  of 
state,  and  others  Avhom  his  majesty  could  confide  in,  were  appointed 
lords  justices.  George  III.  never  was  absent  from  the  kingdom. 
George  IV.  only  went  abroad  once  (17  Sept.  1821.),  when  he 
appointed  the  duke  of  York,  the  archbishop  of  Canterljury,  the  lord 
chancellor,  and  other  great  officers  of  state  to  be  lords  justices, 
declaring  his  intended  absence,  and  their  appointment  in  the  privy 
council  according  to  former  precedents.  Her  majesty  the  Queen, 
however,  did  not  appoint  lord  justices  during  her  absence  from  the 
realm  in  1845.  Lord  Campbell,  in  the  House  of  Lords,  objected  to 
this  deviation  from  former  precedents.  But  the  lord  chancellor 
Lyndhurst  justified   it  on   the  ground    that   the  appointment  of  a 

'  Stat.  8  Hen.  V.  c.  i.  '  Rot.  Pari.  13  Ed.  III.  vol.  ii.  p.  107. 
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regent  or  lords  justices  was  not  required  by  the  law  of  the  land  nor 
bj  the  circumstances  of  the  case.' 

And  here  we  must  not  omit  to  notice  the  act  1  Vict.  c.  Ixxii., 
intituled  "  An  act  to  provide  for  the  aj)pouitinqnt  of  lords  justices,  in  the 
case  of  the  next  successor  to  the  croicn  heimj  out  of  the  realm  at  the  time 
of  the  demise  of  her  Majesty.''''  That  important  statute,  which  was 
framed  according  to  the  precedent  of  stat.  4  Anne,  c.  8.,  provides 
that  in  case  of  the  successor  being  out  of  the  kingdom  at  the  demise 
of  the  Queen,  the  archbishoj)  of  Canterbury,  the  lord  chancellor  or 
lord  keei)er,  the  lord  high  treasurer,  the  lord  president,  the  lord  privy 
seal,  the  lord  high  admiral,  and  the  lord  chief  justice  of  the  Queen's 
Bench  for  tlie  time  being,  (or  if  any  of  those  offices  siiould  be  in 
commission,  then  the  first  commissioner  of  sucli  respective  commis- 
sion,) shall  be  lords  justices  to  administer  the  government  in  the 
name  of  the  successor  until  his  or  her  arrival ;  after  taking  the  oaths 
of  allegiance,  supremacy,  and  abjuration,  under  stat.  1  W.  &  M.  c.  8. 
and  6  Geo.  III.  c.  53.,  and  an  oath  to  execute  faithfully  the  office  of 
lord  justice  according  to  law.  The  successor  is,  on  tlie  other  hand, 
empowered  to  aj)point  by  three  instruments,  close  sealed  up  (and 
alterable  at  pleasure),  during  the  Queen's  lifetime,  any  number 
of  natural-born  subjects  to  act  as  lords  justices,  together  with  the 
persons  before  mentioned ;  and  those  three  instruments  are  to  be 
deposited  respectively  with  the  minister  of  the  successor  at  the 
British  court,  the  archbishop  of  Canterbury,  and  the  lord  cliancellor, 
and  sealed  with  their  seals.  The  lords  justices  appointed  in  and  by 
virtue  of  this  act  are  precluded,  not  only  from  giving  the  royal  assent 
to  bills  altering  certain  acts  which  (as  we  shall  see)  have  been 
constantly  placed  beyond  the  power  of  regents,  that  is  to  say, 
12  W.  III.  c.  2.,  13  Car.  II.  c.  4.,  and  5  Anne  ( Scotch),  and  conferring 
any  dignity  or  title,  but  from  dissolving  parliament  without  express 
direction  so  to  do  from  the  successor  to  the  throne.  They  may,  how- 
ever, call  a  parliament  by  writs  tested  in  their  names,  and  such  })ar- 
liament  is  not  to  be  dissolved  by  the  arrival  of  the  successor.- 

We  must  proceed  now  to  consider  the  constitutional  law  of  Eng- 
land with  regard  to  the  office  of  regent,  which  it  becomes  necessary 
to  call  into  existence  in  cases  Avhcre  the  sovereign  is  physically  in- 
capable of  exercising  the  regal  functions. 

The  earliest  precedent  of  this  nature  afforded  by  our  history  is  that 
of  Henry  III.,  on  whose  succeeding  to  the  throne,  while  yet  a  child, 
by  the  death  of  King  John,  William  Earl  of  Pembroke  assumed  the 

'  Beatson,  Polit.  index,  vol.  ii.  ji.  •'^70.,  &c.  Hansard,  Pari.  Deb.  vol.  82.  3d  ser. 
p.  150.,  Aum;.  7.  184.5. 

''  Ilaiis.  i'arl.  Deb.  v.  38.  3d  ser.  p.  1758.  July  3,  1837. 
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title  of  rector  retjis  ct  regni,  -with  the  consent  of  the  barons  who  had 
proclaimed  the  young  king.' 

The  appointment  of  the  Archbishop  of  York  and  the  earls  of 
Cornwall  and  Gloucester  to  be  ministers  and  guardians  of  the  realm 
by  the  nobility,  on  the  death  of  King  Henry  III.,  his  successor, 
Edward  I.,  being  at  the  time  in  Sicily,  is  in  some  respects  analogous 
to  the  case  of  a  temporary  incapacity  of  the  sovereign  :  but  the  next 
precedent  of  a  regency  occurs  on  the  accession  of  Edward  III.,  at 
the  age  of  fourteen.  Thei'e  the  Earl  of  Lancaster  was  placed  at  the 
head  of  a  council  of  four  bishops,  four  earls,  and  six  barons,  to  advise 
the  king  in  all  the  business  of  government.  But  the  proceedings  of 
the  next  reign  are  more  worthy  of  attention.  Edward  III.  dying 
June  21,  1377,  the  keepers  of  the  great  seal  on  the  next  day,  in  the 
absence  of  the  chancellor  beyond  sea,  gave  it  into  the  young  king's 
hands  before  his  council.  He  innnediately  delivered  it  to  the  Duke 
of  Lancaster,  and  the  duke  to  Sir  Nicholas  Bonde,  for  safe  custody  ; 
and  four  days  afterwards  the  king  in  council  delivered  the  seal  to 
the  bishop  of  St.  David's,  who  affixed  it  the  same  day  to  divers  letters 
patent.^  Thus  it  appears  that  the  king,  being  at  the  time  of  the  age 
of  ten  years  and  six  months,  exercised  the  royal  authority  in  person. 
No  regent  was  created  ;  but  a  council  of  twelve  was  named  by  the 
prelates  and  peers  on  the  16th  July,  1577,  without  whose  concur- 
rence no  public  measure  could  be  carried  into  effect. 

The  next  instance  is  that  of  Henry  VI.,  who  succeeded  to  the  throne, 
in  the  year  1422,  at  the  age  of  nine  years.  On  the  death  of  Henry  V. 
commissions  were  issued  to  the  judges,  sheriffs,  and  others,  and  writs 
for  a  new  parliament,  by  several  lords  spiritual  and  temporal,  who  im- 
mediately assembled.  The  parliament  was  then  opened  by  commis- 
sion under  the  great  seal,  directed  to  the  Duke  of  Gloucester  in  the 
usual  form,  with  the  king's  test.^  On  the  27th  day  of  its  session,  it 
is  entered  upon  the  roll,  that  the  king,  "  considering  his  tender  age, 
and  inability  to  direct  in  person  the  concerns  of  his  realm,  by  assent 
of  the  lords  and  commons,  appoints  the  Duke  of  Bedford,  or,  in  his 
absence  beyond  sea,  the  Duke  of  Gloucester,  to  be  protector  and 
defender  of  the  kingdom  and  English  Church,  and  the  king's  chief 
councillor.  Letters  patent  were  made  out  to  this  effect,  the  appoint- 
ment being,  however,  expressly  during  the  king's  pleasure.  Sixteen 
councillors  were  named  in  parliament  to  assist  the  protector  in  his 
administration :  and  their  concurrence  was  made  necessary  to  the 
removal  and  appointment  of  officers,  except  some  inferior  patronage 
specifically  reserved  to  the  protector.     It  must  be  observed,   that 

■  Matt.  Taris,  p.  243.       *  Rymer,  t.  vii.  p.  171.         ^  Hot.  Pail.  vol.  iv.  p.  169. 
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this  arrangement  was  in  contravention  of  the  late  king's  testament, 
which  had  conferred  the  regency  on  the  Dnke  of  Gloucester.  But  it 
Avas  denied  by  the  house  of  lords,  in  a  later  parliament ',  that  the 
kino-  had  anv  rio;ht  to  commit  the  government  of  the  kingdom  to  any 
})crson  longer  than  he  lived,  or  alter  the  law  regarding  such  cases, 
without  the  assent  of  the  three  estates  of  the  realm.  Their  address 
also  clearly  shows  their  opinion  to  be,  that  no  })erson  is,  by  the  con- 
stitution of  EnjTland,  entitled  to  tiic  retrencv,  but  that  the  office  is  to 
be  created  by  the  parliament,  subject  to  such  limitations  as  may  seem 
fit  to  that  great  council. 

In  the  year  1454  an  emergency  arose,  differing  from  any  of  the  cases 
before  mentioned.  King  Henry  VI.  became  deranged  or  imbecile, 
:uul  thereupon  Richard  Duke  of  York  was,  by  the  peers,  "  elected 
and  nominated  to  be  protector  and  defender  of  the  realm  of  England 
during  the  king's  pleasure."  The  duke  asked  for  a  confirmation  of 
his  authority  by  act  of  parliament,  for  his  security ;  and  to  be 
informed  how  far  the  power  and  authority  of  his  charge  should 
extend.  The  lords  promised  that  a  statute  should  be  made  conform- 
able to  that  enacted  in  the  king's  infancy ;  and  answered,  that  the 
duke  should  be  the  chief  of  the  king's  council,  with  the  title  of  pro- 
tector, and  not  lieutenant,  nor  governor,  nor  tutor,  nor  regent.  An 
act  was  accordingly  passed,  constituting  the  Duke  of  York  protector 
of  the  church  and  kingdom,  and  chief  councillor  of  the  king,  during 
the  king's  pleasure,  or  until  the  Prince  of  Wales  should  attain  years 
of  discretion,  on  whom  the  said  dignity  was  immediately  to  devolve. 
In  about  nine  months,  however,  the  king's  recovery  put  an  end  to 
the  Duke  of  York's  protectorate. 

When  the  jxarliament  met  in  July  1455,  the  king  was  a  prisoner 
in  his  enemies'  hands  ;  and  the  lords,  upon  the  representations  of  the 
conunons,  answered  to  that  assembly,  that  the  king,  by  the  advice 
and  assent  of  the  lords  spiritual  and  temporal  in  parliament,  had 
named  the  Duke  of  York  to  be  protector  and  defensor  of  the  land. 
But  the  slight  allegations  on  which  this  step  was  taken,  and  a  clause 
in  the  act  confirming  the  nomination  of  the  lords,  providing  that  the 
duke  shoidd  hold  his  office  "until  he  should  be  discharged  of  it  by 
the  lords  in  parliament,"  sufficiently  indicate  that  whatever  passed  as 
to  this  second  pi'otectorate  of  the  Duke  of  York  was  altogether  of 
a  revolutionary  character.- 

Both  Henry  V.  and  Henry  VI.,  according  to  Blackstone,  remained 
in  a  state  of  pupilage  till  the  age  of  twenty-three.  Edward  V.  was 
recommended  at  the  age  of  thirteen  to  the  care  of  the  Duke  of  Glou- 


'   Hut.  I'arl.  (i  lion.  VI.  vol.  iv.  p.  326. 

-  See  ILiIlam,  Mid.  Ages,  vol.  i.  pt.  iii.  di.  viii.  p.  ISo — 10-2. 
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cester,  who  was  declared  protector  by  the  privy  council ;  but  the 
circumstances  of  the  times  deprive  this  case  oi'  any  value  as  a  con- 
stitutional precedent. 

We  come  now  to  the  reign  of  Henry  VIII., — when  it  was  enacted' 
that  the  successor,  if  a  male  and  under  eighteen,  or  if  a  female  and 
under  sixteen,  should  be  till  such  age  in  the  government  of  his  or 
her  mother  (if  approved  by  the  king),  and  such  other  councillors  as 
his  majesty  should  by  will  or  otherwise  appoint ;  and  he  accordingly 
appointed  his  sixteen  executors  to  have  the  government  of  his  son 
Edward  VI.  and  the  kingdom,  Avhlch  executors  elected  the  Earl  of 
Hertford  protector.'- 

The  next  instance  of  a  provision  for  the  minority  of  the  sovereign 
occurred  in  the  year  1751,  when  it  was  enacted '',  tliat  in  case  the 
crown  should  descend  to  any  of  the  children  of  Frederick  late  Prince 
of  Wales,  under  tlie  age  of  eighteen,  the  Princess  Dowager  of  Wales 
should  be  regent,  assisted  by  a  council  of  regency.  But  In  the 
debates  on  that  act,  Mr.  Speaker  Onslow,  and  other  members,  opposed 
the  appointment  of  a  council  of  regency,  as  tending  to  weaken  the 
royal  authority  ;  and  the  attorney-general  of  that  day,  Sir  Dudley 
Hyder,  afterwards  Lord  Ilarrowby,  gave  it  as  his  decided  opinion, 
that  a  sole  regent,  unfettered  by  any  council  of  regency,  was  much 
more  consonant  to  the  principles  of  the  constitution  than  a  regent 
surrounded  and  checked  by  such  a  council.^ 

That  precedent  was,  liowever,  followed  in  the  statute  5  Geo.  HI. 
c.  xxvil.,  providing  for  the  contingency  of  the  descent  of  the  crown 
to  any  of  the  children  of  that  king  below  the  age  of  eighteen.  But 
by  that  statute,  the  king  was  empowered  to  name  cither  the  queen, 
the  princess  dowager,  or  any  other  descendant  of  George  II.  residing 
in  this  kingdom,  to  be  regent. 

The  Illness  of  George  III.  in  the  year  1788,  gave  rise  to  a  serious 
difficulty,  Avhlch  no  precedent,  except  that  of  Henry  VI.,  afforded 
any  guidance  to  solve.  The  necessity  of  appointing  a  regent  arose 
from  the  absolute  incapacity  of  the  sovereign,  which  made  it  requisite 
not  to  provide  with  his  lawful  authority  and  sanction  for  the 
administration  of  his  prerogative,  but  to  create  a  magistrate  who 
should  exercise  that  autliorlty  which  the  king  was  unable  to  use. 

It  was  argued  by  Fox,  Sheridan,  and  other  members  of  the 
opposition,  that  this  total  incapacity  of  the  king  was  equivalent  to 
his  civil  death,  and  that  the  regal  power  and  office  of  regent  devolved 

'   Stat.  25  Hen.  VIII.  c.  xii. ;  and  stat.  28  Hen.  VIII.  c.  vii. 
."  Blackst.  Com.  1).  i.  c.  vii.  p.  247.  note,  (by  Coleridge.) 
3  Stat.  24  Geo.  II.  e.  xxiv. 

*  Lord  Chancellor  Lyndhurst's  Speech  on  the  Ilegency-1/ill,  Monday,  Nov.  15 
1830.     Mir.  of  Pari.  p.  243.  aess.  Oct.  to  Dec.  1830. 
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by  law  upon  the  prince  of  Wales.  They  admitted,  however,  that 
though  the  right  was  vested  in  him,  the  adjudication  of  that  right 
belonged  to  parliament.'  But  Pitt  insisted  that  such  a  position  was 
contrary  to  all  precedent,  and  to  the  constitutional  law ;  and  that  it 
was  for  parliament  to  appoint  the  regent,  as  well  as  to  determine 
under  what  restrictions  he  should  exercise  that  office.  But,  however 
clear  this  position  might  be,  still  it  remained  to  ])e  considered,  how 
the  royal  assent  could  be  given  to  the  bill  creating  the  regent,  — 
that  measure  being  only  required  on  the  ground  of  the  king's 
incapacity  to  perform  any  act  whatever. 

It  was  proposed,  to  obviate  this  difficulty  as  well  as  to  recognise 
the  supposed  right  of  the  prince  of  Wales,  that  the  two  houses 
of  parliament  should  address  his  royal  highness,  praying  him  to 
assume  the  regency.  It  was  argued  that  the  precedent  of  1688, 
when  the  prince  of  Orange  was  in  that  manner  requested  to  assume 
the  regal  office,  ought  to  be  followed,  since  the  total  incapacity  of  the 
king  was  in  principle  analogous  to  his  absence  in  that  case.  But  it 
was  answered  that  the  precedent  was  inapplicable,  as  the  emergency 
to  be  ])i'ovided  for  did  not  arise,  as  in  1688,  from  the  vacancy  of  the 
throne,  and  that  the  king  preserved  his  ^Jolitical  capacity,  notwith- 
standing his  physical  incapacity.  This  method  Avas,  moreover,  thought 
to  interfere  with  the  enactment  of  certain  limitations  Avhich  it  was 
held  expedient  to  impose  on  the  authority  of  the  regent.  The 
parliament  of  Ireland,  however,  addressed  the  prince,  requesting  him 
to  take  upon  himself  the  office  of  regent  and  the  government  of  the 
country.^  This  course  was  rejected  in  the  British  parliament.  A 
bill  was  therefore  brought  in,  but,  after  it  had  been  committed  and 
several  clauses  agreed  to  in  the  House  of  Lords,  the  king's  recovery 
put  an  end  to  the  proceedings.  In  the  year  1811,  the  same  emer- 
gency arose  again,  and  the  contests  of  1788  were  repeated.  A 
regency  bill,  similar  to  that  proposed  by  Mr.  Pitt,  was  brought  in, 
and  it  received  the  royal  assent  on  the  oth  of  Feb.  1811,  by  virtue  of 
a  commission,  to  which  the  great  seal  had  been  affixed  under  the 
authority  of  resolutions  of  both  houses,  and  the  tenor  and  form  of 
Avhich  (including  a  clause,  whereby  the  king  was  made  to  command 
the  chancellor  to  seal  that  commission)  were  prescribed  by  those 
resolutions.^  The  chief  provisions  of  that  important  statute  (51  Geo. 
III.  c.  i.)  are  as  follows :  The  prince  of  Wales  was  appointed  regent, 
without  the  restraint  of  a  council  of  regency ;  but  he  was  precluded 
from  making  peers;  granting  offices  in  reversion,  or  for  a  longer 
perio<l  than  during  his  majesty's  pleasure,  except  those  which  by  law 


'   rarl.  Hist.  vol.  xxvii.  cnl.  719.  -  Pari.  Dob.  vul.  .wiii.  col  183,  184.  n. 

^  Piirl.  Deb.  vol.  wiij.  col.  100.  &c..  110-J. 
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are  granted  for  life;  and  giving  the  royal  assent  to  any  bill  for 
altering  the  snccession  to  the  crown,  as  established  by  stat.  12  &  13 
W.  III.  c.  2,  or  for  altering  or  repealing  the  Act  of  Uniformity, 
13  Car.  II.  c.  4.,  or  stat.  5  iVnne,  (Scots)  for  securing  the  Presby- 
terian Church  government  in  Scotland.  He  Avas  required  to  take 
the  oath  of  allegiance,  an  oath  to  execute  faithfully  the  office  of  regent 
according  to  law,  and  an  oath  to  maintain  the  true  Protestant  religion, 
and  the  established  church  of  Scotland.  He  was  also  required  to  sub- 
scribe the  declaration  against  poper}-,  and  receive  the  sacrament ;  and 
liis  powers  were  to  cease  in  case  of  his  residing  abroad,  or  marrying  a 
papist.  The  regency  was  made  determinable  on  the  king's  restoration 
to  health.  The  custody  and  care  of  the  king's  person  during  his  illness 
Avere  entrusted  to  the  queen,  assisted  by  a  council  of  eight,  appointed  by 
the  act,  vacancies  among  whom  her  majesty  was  empowered  to  fill  up 
by  instrument  under  her  seal,  and  revocable  at  her  pleasure.  Her 
majesty  and  her  council  were  to  signify  to  the  king's  privy  council 
(through  the  lord  president,  or  a  principal  secretary  of  state)  his 
majesty's  restoration  to  health  ;  whereupon,  if  the  king  should  declare 
by  proclamation,  Avith  the  advice  of  and  countersigned  by  six  privy 
councillors  assembled  in  council,  his  resumption  of  the  royal  au- 
thority, the  regency  Avas  to  cease.  In  the  event  of  her  majesty's 
death,  the  custody  and  care  of  his  majesty's  person  was  to  be  vested 
in  her  council.  In  case  of  the  death  of  the  queen  or  the  regent, 
paidiament,  if  prorogued  or  adjourned,  Avas  to  meet  fortliAvith  on 
proclamation  by  the  lords  of  the  king's  council. 

On  king  William  IV.  succeeding  to  the  throne,  it  became  necessary 
to  provide  for  the  contingency  of  a  demise  of  the  croAvn  before  the 
heiress  presumptive,  her  royal  highness  the  Princess  Victoria,  had 
attained  the  age  of  eighteen  years,  which  was  determined  upon  as  the 
limit  of  her  royal  Highness's  minority,  according  to  the  two  precedents 
in  the  reigns  of  George  II.  and  George  III.  It  Avas  accordingly 
provided  by  statute  1  W.  IV.  c.  ii.,  that  the  regency  and  guardian- 
ship of  the  Queen  should  devolve  upon  her  royal  highness  the  duchess 
of  Kent  in  that  case :  that  if  after  the  death  of  the  king  a  chil(jl  of 
his  should  be  l)orn  of  the  queen  doAvager,  the  regency  of  the  duchess 
of  Kent  should  cease,  and  the  queen  doAvager  become  regent  and 
guardian  of  such  child  until  such  child  should  attain  the  age  of 
eighteen  years :  that  on  the  birth  of  such  child,  the  prlA^y  council 
should  cause  such  child  to  be  proclaimed  king  or  queen :  and  that  on 
the  demise  of  King  William  without  leaving  any  child  living  born  of 
the  queen,  the  Princess  Victoria  should  be  proclaimed  Queen ;  but 
that  in  the  proclamation  of,  and  the  oaths  of  allegiance  to,  the 
Princess  Victoria,  a  reservation  of  the  rights  of  any  issue  of  king- 
William  sliould  be  inserted ;  and  that  such  reservation  should  con- 
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tiiuic  ill  sncli  ontlis  of  allegiance  until  parliament  should  otherwit^e 
order.  ' 

No  council  of  regency  Avas  appointed  by  the  act,  and  the  regent 
Avas  invested  Avith  the  Avhole  royal  prerogati\'e ;  being  only  restrained 
from  giving  the  royal  assent  to  any  bill  in  the  same  cases  Avhich  are 
specified  in  the  regency  act  of  George  III.  It  Avas  also  enacted,  that 
the  king  or  queen  for  Avhom  a  regent  Avas  thereby  appointed  should 
not  marry  before  attainintr  ciii'hteen  years  of  a2;e  Avithout  the  assent 
in  Avriting  of  the  regent ;  that  the  two  persons  nominated  to  be 
regents  should  become  incapable  by  marrying  a  Roman  Catholic,  or 
by  marrying  an  alien  Avithout  the  consent  of  the  tAVO  houses  of 
parliament,  or  ceasing  to  reside  Avithin  the  realm :  and  that  in  the 
event  of  the  death  of  the  queen  consort,  and  the  king's  second 
marriage,  the  act  should  cease  and  be  void.  Oaths  Avere  also  pre- 
scribed to  the  regent  before  entering  upon  the  office,  similar  to  the 
two  last  oaths  contained  in  the  regency  act  of  George  III.,  besides  the 
reception  of  the  sacrament,  and  the  subscription  of  the  declaration 
respecting  popery  mentioned  in  the  stat.  30  Car.  II.  st.  2. 

Soon  after  her  most  gracious  Majesty's  marriage  with  his  royal 
highness  prince  Albert,  an  act  Avas  passed^,  strictly  framed,  so  far  as 
the  difference  of  circumstances  permitted,  upon  the  precedent  of  the 
regency  act  in  the  reign  of  William  IV. ;  Avhereby  his  royal  highness 
is  appointed  regent  in  the  event  of  the  demise  of  her  Majesty  leaving 
issue  under  eighteen  years  of  age,  and  guardian  of  such  issue.  This 
act,  however,  differs  from  the  1st  W.  IV.  c.  ii.,  in  two  respects:  1st, 
the  sacramental  test  is  omitted ;  and,  2dly,  it  is  provided  expressly, 
that  his  royal  highness  shall  become  incapable  of  exercising  such 
office  by  being  reconciled  to  the  sec  of  Kome,  as  Avell  as  by  marrying 
a  lioman  Catholic;  but  he  is  not  disqualified  in  the  event  of  his 
marrying  an  alien  Avithout  the  assent  of  parliament. 

Wc  have  noAv  taken  a  vicAV  of  all  the  precedents,  Avhich  our 
history  affords,  of  provisions  made  for  supplying  the  temporary 
incompetency  of  the  sovereign.  From  this  investigation  avc  may 
deduce  four  consequences :  namely,  1st,  that  there  is  no  minority  of 
the  crown  by  tlie  common  laAV ;  2dly,  that  no  person  is  entitled  by 
birth  or  office  to  the  regency  or  guardianship  of  the  kingdom ;  3dly, 
that  tlie  common  law  does  not  define  the  exact  nature  of  the  office  of 
regent,  nor  decide  Avhat  portions  of  the  royal  prerogative  belong 
thereto ;  and,  4thly,  that  it  is  for  the  Avisdom  of  parliament,  in  each 
particular  case,  to  determine  Avho  shall  be  regent,  and  Avhat  ])ortions 


'   See  Stat.  1   &  2  Vict.   c.  24,   passed   the  lUli  of  Jiiiu',    ls;i8;    King   William 
having  die<l  the  20tli  of  Juno,  18:57. 
-  3  &  4  Vict.  c.  52. 
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of  tlie  royal  autliority,  and  under  what  limitations  and  restraints, 
shall  be  confided  to  that  great  magistrate.^ 

It  is  necessary  here  to  notice  a  remarkable  precedent  in  a  case  of 
the  mechanical  incapacity  of  the  sovereign.  The  king  being  disabled 
by  illness  from  signing  instruments,  it  was  provided  by  statute 
11  Geo.  IV.  c.  22.,  that  his  Majesty  might  appoint  one  or  more  per- 
sons to  affix  the  royal  sign  manual  by  means  of  a  stamp.  The  act 
further  provided  that  a  memorandum,  describing  the  nature  of  the 
instrument,  and  stating  that  the  signature  was  affixed  in  the  king's 
presence,  should  be  signed  by  the  Lord  Chancellor,  the  Lord  Pre- 
sident of  the  Council,  the  Lord  Privy  Seal,  the  first  Lord  of  the  Trea- 
sury, the  Secretaries  of  State,  or  any  three  or  more  of  them,  and  also 
by  the  person  affixing  it,  wlio  was  required  not  to  be  any  of  the 
])ersons  authorized  to  sign  the  memorandum.  The  person  or  persons 
to  be  appointed  to  affix  the  stamp  were  further  required  to  take  an 
oath,  before  tlie  Lord  Chancellor,  not  to  affix  it  except  in  the  king's 
presence,  by  his  command  given  by  Avord  of  mouth,  and  according  to 
the  provisions  of  the  act. 

Lord  Chancellor  Lyndhurst  and  Sir  Robert  Peel,  bringing  forward 
that  measure  in  parliament,  cited  precedents  in  the  reigns  of  Heniy 
VIIL,  Edward  VI.,  Mary,  and  William  III.  of  the  use  of  a  stamp 
instead  of  the  royal  signature.^ 

We  must  now  return  to  the  examination  of  the  royal  character  and 
dignity. 

A  fourth  attribute  of  the  king  is  perpetuity.  The  law  ascribes  to 
him  in  his  political  capacity  an  absolute  immortality.  The  king- 
never  dies.  Henry,  Edward,  or  George,  may  die,  but  the  king 
survives  them  all ;  for  immediately  upon  the  decease  of  the  reigning 
prince  in  his  natural  capacity,  his  kingship  or  imperial  dignity,  by  act 
of  law,  without  any  interregnum  or  interval,  is  vested  at  once  in  his 
heir,  who  is  eo  instante  king  to  all  intents  and  purposes.  Thus,  a 
coronation  is  not  necessary  to  complete  the  title  to  the  throne,  though 
Sir  M.  Foster  holds  that  it  is  not  a  mere  royal  ceremony,  but  a 
solemn  engagement  between  the  king  and  the  people.^  Of  this 
perpetuity  of  the  regal  office,  without  suspension  or  abeyance  even  for 
a  moment,  a  curious  illustration  and  application  were  given  in  the 
House  of  Lords  in  the  proceedings  on  the  Regency  act,  1  Wm.  IV. 
c.  ii.  It  was  held  by  lord  chancellor  Lyndhurst,  with  the  assent  of 
the  late  earl  of  Eldon,  that  in  the  event  of  the  king's  death  leaving 
his  widow  with  child,  the  crown  Avould  nevertheless  descend  upon 

'  See  also  the  speeches  of"  Lord  Chancellor  Lyndhurst  and  of  Lord  Eldou  on  the 
Regency-bill,  Nov.  15.  1830. 

"  May  25th  and  27th,  1830.     Pari.  Deb.  vol.  xxiv.  new  ser. 
^  Foster,  Disc,  on  High  Treason  ;  Crown  Law,  p.  189. 
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tlie  Heiress  Presumptive,  but  subject  to  be  divested  by  the  birth  of  a 
chikl  of  the  deceased  king,  who  would  immediately  become  king  or 
queen.  It  follows,  that,  by  the  decease  of  king  William,  and  the 
birth  and  su])sequent  death  of  a  posthumous  child  of  that  king,  her 
IMajesty  would  have  become  Queen,  then  descended  to  the  station  of  a 
subject,  and  then  become  Queen  again.  It  does  not,  however,  appear 
clear,  on  principles  of  reason  or  policy,  why  the  doctrine  of  the  civil 
law,  which  o-ives  the  same  rights  to  children  in  the  Avomb  as  to 
children  actually  born,  should  not  be  applicable  to  such  a  case.^  A 
child  unborn  is  not  more  incapable  of  exercising  the  regal  or  any 
other  functions  than  an  infant  just  born,  or  of  very  tender  age,  or  a 
person  insane.  In  all  such  cases,  the  regal  office  must  equally  be 
administered  by  some  other  person.  But  cases  may  easily  occur 
where  the  rights  of  the  posthumous  child  could  not  be  maintained 
against  an  heir  presumptive  in  actual  possession  of  the  crown, 
Avithout  a  civil  war;  whereas  those  rights  would  be  preserved,  and 
tiie  danger  of  a  disputed  succession  prevented,  by  the  creation  of  a 
regency  on  the  king's  widow  declaring  herself  with  child,  which 
could  not  continue  above  the  period  of  gestation. 

The  law  of  England,  however,  is  in  this  particular  grounded  on 
the  feudal  law,  Avhich  requires  that  there  should  be  a  tenant  to  the 
land,  not  only  in  rerum  natura,  but  actually  born,  and  therefore 
prefers  the  heir  presumptive  to  the  unborn  heir  apparent.  It  has 
been  settled  by  our  courts  of  justice,  that  a  child,  before  its  birth, 
cannot  be  seised  in  real  property.  It  vests  in  the  presumptive  heir ; 
he  possesses  the  property,  and  enjoys  it,  without  keeping  an  account, 
as  entirely  as  the  heir  aj)parent  would,  if  he  were  born.  Besides,  it 
was  argued  by  the  lord  chancellor  Lyndhurst,  that  in  the  king's  name 
justice  is  administered,  and  all  acts  of  government  are  performed; 
and  that  therefoi-e  it  was  not  possible  to  suspend  the  descent  of  the 
crown  on  the  heiress  presumptive,  even  during  the  ordinary  period  of 
gestation.  His  lordship  furtlier  urged,  that  the  crown  is  entitled  to 
real  property,  and  that  such  real  property  must,  on  the  decease  of  the 
king,  vest  in  her  royal  highness  the  Princess  Victoria,  and  not  in  the 
supposed  infant  in  ventre  sa  mere.  He  said,  that  it  was  extraordinary 
that  our  history  afforded  no  precedent  to  be  followed ;  but  mentioned 
two  cases  of  this  nature  which  had  occm-red  in  the  history  of  France. 

On  the  death  of  Louis  X.,  tiie  presumptive  heir  to  the  throne  was 
appointed  regent,  and  continued  so  until  the  birth  of  the  posthumous 
child.     The  child  was  a  male,  and  therefore  entitled  to  succeed  to  the 

'  Qui  in  utero  est,  perinde  ac  si  in  rebus  humanis  esset  custoditur,  qnotiens  de 
cnmmodis  ipsius  partus  quaritur.  L.  7.  IT.  de  Stat.  Horn.  ;  and  see  L.  2.  fT.  de 
ExcuSat.  L.  9.  }  1.  ^'.  ad.  Leg.  Falc. ;  and  see  Fearne  Conting.  Hem.  eh.  4.  J  1. 
p.  308  ;  Stat.  10&  1 1  W.  Til.  c.  10  ;  stat.  12  Car.  II.  c.  24. 
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throne ;  but  it  lived  only  eight  days.  At  the  death  of  Charles  the 
Fair,  his  widow  was  seven  months  gone  with  child.  The  presump- 
tive heir  to  the  throne  was  again  made  regent.  The  child  proved  to 
be  a  female,  and  consequently  could  not  succeed  to  the  throne  by  the 
law  of  France.  The  regent  thereupon  succeeded.  It  is,  however, 
to  be  observed,  that  tlie  authority  of  the  civil  law  in  France,  even  in 
the  jjayis  coutumier,  was  very  great ;  and  this  accounts  for  the  course 
followed  in  these  important  instances.  But,  as  tlie  lord  chancellor 
informed  the  house,  the  descent  of  the  crown  is  governed  in  England 
by  the  same  rules  which  regulate  the  descent  of  real  property  at 
common  law,  with  two  exceptions :  the  first  of  which  is,  that  the  half- 
blood  is  no  bar  to  the  succession ;  and  the  second,  that,  in  case  of 
two  or  more  daughters,  the  eldest  succeeds  alone. ^  He  admitted,  on 
the  authority  of  Hargrave  (Brief  Deductions),  that  the  law  on  this 
point  was  unsettled;  but  concluded  that  it  ouglit  to  be  decided  by 
analogy  to  the  law  of  descent  of  real  property. 

His  lordship  suggested,  that  if  a  regency  were  created  during 
the  period  of  gestation,  the  regent  should  administer  the  government 
in  the  name  of  the  presumptive  heir,  liable  to  have  his  authority 
divested  on  the  birth  of  the  posthumous  heir  apparent ;  because  thus 
the  principle,  that  the  crown  is  never  vacant,  would  not  be  violated : 
whereas  a  contrary  method  of  appointment  would  be  the  creation  of  a 
parliamentary  sovereign,  under  the  name  and  style  of  regent.  But, 
on  the  other  hand,  there  seems  to  be  an  incongruity  in  appointing  a 
regent  to  act  in  the  name  of  a  sovereign  who  is  fully  capable  of 
acting  in  person.  Besides,  there  does  not  appear  to  be  any  solid 
reason  why  the  regent  should  not  administer  the  government  on  the 
behalf  of  the  unborn  child.  There  would  be  no  greater  absurdity  in 
this,  than  in  a  regent  governing  in  the  name  and  by  the  authority  of 
an  infant  in  arms,  or  of  a  person  non  compos.  The  law,  in  all  these 
cases,  is  grounded  on  a  fiction  established  for  paramount  reasons  of 
public  o'ood ;  and  that  fiction  is  as  applicable  to  the  case  of  an  unborn 
child,  as  to  other  cases  of  the  absolute  incapacity  of  the  sovereign. 
If  the  right  to  the  crown  vests  in  the  unborn  child,  the  regency 
should,  upon  principle,  be  on  its  behalf;  and  if  it  does  not  so  vest, 
there  is  no  occasion  to  appoint  a  regent  during  the  interval,  except 
for  the  purpose  of  preventing  an  usurpation  on  the  part  of  the  heir 
presumptive.  But  this  last  object  might  equally  be  attained  by 
limiting  the  I'cgal  power  of  the  heir  presumptive  during  the  period  of 

'  With  respect  to  the  half-blood,  the  law  of  descent  of  real  property  is  now 
altered  by  3  &  4  W.  IV.  ch.  cvi. ;  and  the  half-blood  succeed  next  to  the  whole 
blood.  That  statute,  by  introducing  descent  or  rather  ascent  to  the  father  or  other 
nearest  ancestor,  has  created  a  ncv/  diversity  between  the  descent  of  the  crown  and 
that  of  real  property. 
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gestation :  and  we  may  fairly  question  whether  there  would  be  any 
thing  at  variance  with  monarchical  principles  in  imposing  extraordinary 
restraints  on  the  royal  pi'crogative,  while  it  remains  In  the  hands  of  a 
sovereign  whose  title  is  defeasible,  or  subject  to  be  divested  on  the 
occurrence  of  a  given  event. 

It  is  true,  that  if  eventually  no  posthumous  child  were  born,  the 
heir  presumptive  would  have  been  delayed  in  and  deprived  of  his  right 
to  the  throne,  during  the  jieriod  of  gestation.  But  it  may  be 
doubted  whether  any  gi-eat  weight  is  due  to  the  possibility  of  such  a 
delay  of  right  during  a  fraction  of  a  year. 

The  constitutional  law  on  this  subject  is,  however,  now  fixed  by 
the  precedent  of  the  stat.  1  Wm.  IV.  c.  xi. ;  and  it  has  only  been 
discussed  here,  because  no  constitutional  writer  in  this  country  has 
yet  examined  that  great  and  important  question  in  all  its  bearings. 

So  tender  is  the  law  (says  our  illustrious  commentator)  of  su])- 
posing  even  a  jDOSsibility  of  the  king's  death,  that  his  natural 
dissolution  is  generally  called  his  demise  —  demissio  regis  vel  corojice : 
an  expression  which  signifies  merely  a  transfer  of  property ;  for,  as  it 
is  observed  in  Plowden',  when  we  say  the  demise  of  the  crown,  we 
mean  only  that,  in  conseqvience  of  the  disunion  of  the  king's  natural 
body  from  his  body  politic,  the  kingdom  is  transferred  or  demised  to 
his  successor;  and  so  the  royal  dignity  remains  perpetual.  Thus, 
too,  when  Edward  IV.,  in  the  tenth  year  of  his  reign,  was  driven 
from  his  throne  for  a  few  months  by  the  house  of  Lancaster,  this 
temporary  transfer  of  his  dignity  was  denominated  his  drmise ;  and 
all  process  was  held  to  be  discontinued,  as  upon  a  natural  death  of 
the  king.^ 

This  will  suffice  concerning  the  royal  character  and  dignity. 

'  riowd.  177.  234.  ^  Blackst.  Com.b  .  i.  c.  vii.  p.  248,  249. 
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CHAPTER  XII. 

OF    THE    EOYAL    AUTHORITY. 

Having  considered  the  Regal  character,  or  the  nature  and  attri- 
butes of  the  kingly  office  in  this  empire,  Ave  must  next  proceed  to 
examine  those  branches  of  the  royal  prerogative  which  invest  the 
sovereign  Avith  a  number  of  authorities  and  powers,  in  the  exertion 
Avhereof  consists  the  executive  and  a  part  of  the  legislative  branch  of 
government.  This  is  Avisely  placed  in  the  hands  of  a  single  person 
by  the  British  constitution,  for  the  sake  of  unanimity,  strength,  and 
despatch.  Were  it  placed  in  many  hands,  there  would  be  a  manifest 
danger  of  disunion  and  contention,  or  jealousies,  among  the  persons 
entrusted  therewith,  which  Avould  produce  delay,  uncertainty,  and 
weakness,  most  especially  prejudicial  to  the  due  administration  of 
this  portion  of  the  government,  whose  office  it  is  to  provide  for 
sudden  emergencies,  and  to  enforce  the  law  with  a  steady  and 
vigorous  hand. 

The  royal  prerogative  can  also  be  more  easily  and  conveniently 
kept  within  those  bounds  whereby  the  constitution  has  limited  it, 
when  vested  in  one  person,  than  it  could  be  in  the  hands  of  several 
magistrates. 

The  king  of  England  is  therefore  (as  Blackstone  informs  us)  not 
only  the  chief,  but  properly  the  sole  magistrate  of  the  nation  —  all 
others  acting  by  commission  from  and  In  due  subordination  to  him. 
They,  however,  are  liable  to  prosecution  In  the  king's  name,  if  they 
are  guilty  of  any  crime  or  misdemeanor  against  the  law,  wliereby 
their  duties  are  defined  and  regulated ;  and  their  acts  are  subject  (if 
not  in  accordance  with  the  law)  to  be  reformed,  on  appeal  to  a 
superior  tribunal,  or  set  aside,  or  even  visited  Avith  punishment  and 
damages,  on  complaint  of  the  person  injured.'  Thus,  all  officers  and 
magistrates,  acting  under  the  sovereign's  commission,  are  kept  within 
the  bounds  assigned  by  the  laAV  to  that  authority  of  which  they  are 
the  delegated  administrators. 

But  in  the  exercise  of  lawful  prerogative  the  sovereign  is  and  ought 
to  be  absolute ;  that  is,  so  far  absolute  that  tliere  is  no  legal  authority 
that  can  either  delay  or  resist  him.^ 

'  Archbold,   Just.  (edit.  1845),  32,  &c.,  3G,  &c.      But  see  Dicas  v.  Brougham. 
6  Carr.  &  Bay.  249. ;  I  Mood.  &  Rob.  309. 
^  Blackst.  Com.  b.  i.  c.  vii.  p.  249. 
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He  may  reject  what  bills,  may  make  what  treaties,  may  coin  what 
money,  may  create  what  peers,  may  pardon  what  offences  he  pleases, 
unless  where  the  constitution  hath  expressly,  or  by  evident  con- 
sequence, laid  down  some  exception  or  boundary,  declaring  that  thus 
far  the  prerogative  shall  go,  and  no  farther. 

Those  exceptions  or  boundaries  are  preserved  by  the  queen's  courts 
of  justice,  as  well  as  by  the  power  of  parliament.  Thus,  for  instance, 
if  the  crown  were  to  grant  a  monopoly,  such  a  grant  would,  on  being 
brought  in  due  course  of  law  before  a  competent  tribunal,  be  an- 
nulled, and  the  advisers  of  that  unconstitutional  measure  would  be 
called  to  answer  for  their  conduct  in  parliament.' 

Thus,  again,  if  the  crown  alone  were  to  constitute  a  new  office, 
with  power  to  impose  any  burden  on  the  subject  in  the  shape  of  fees, 
or  any  other  species  of  impost,  the  courts  of  justice  would  not  only 
refuse  to  enforce  such  an  illegal  tax,  but  give  relief,  with  damages,  to 
any  person  aggrieved  thereby.^ 

But  in  the  exertion  of  those  prerogatives  which  the  law  has  given 
to  him,  the  sovereign  is  irresistible  and  absolute,  according  to  the  forms 
of  the  constitution.  "  And  yet,"  says  Blackstone,  "  if  the  conse- 
quence of  that  exertion  be  manifestly  to  the  grievance  or  dishonour 
of  the  kingdom,  the  parliament  will  call  the  king's  advisers  to  a  just 
and  severe  account.  For  j^rerogativc  consisting  (as  Locke  has  Avell 
defined  it)^  in  the  discretionary  power  of  acting  for  the  public  good, 
wiiere  the  positive  laws  are  silent ;  if  that  discretionary  power  be 
abused  to  the  public  detriment,  such  prerogative  is  exerted  in  an 
unconstitutional  manner.  Thus,  a  king  may  make  a  treaty  Avith  a 
foreign  state  which  shall  irrevocably  bind  the  nation ;  and  yet  when 
such  treaties  have  been  judged  pernicious,  impeachments  have 
pursued  those  ministers  Ijy  whose  agency  and  advice  they  were 
concluded." 

The  prerogative  of  the  crown  (though  absolute  and  independent, 
insomuch  as  it  cannot  be  directly  resisted  by  any  legal  power)  is 
subject  to  another  species  of  indirect  restriction,  in  all  cases  where  it 
cannot  be  effectually  exerted  without  pecuniary  supplies.'*  Thus, 
though  the  crown  has  the  power  (subject  to  the  exception  contained 
in  the  act  of  Settlement,  12  &  13  Will.  HI.  c.  2.)  to  declare  war 
without  the  concurrence  of  the  lords  or  commons,  yet  war  cannot 
be  carried  on  unless  parliament  will  furnish  the  means. 

Again,  the  crown  can  create  new  offices,  and  bestow  places  and 
employments,    but    parliament   may    refuse   to    furnish    the   salaries 


'  St.  21.  Jac.  I.  ch.  3.     Comyn.  Dig.  rarliament,  L.  36. 

''■  Ibid.  Prertv^utive,  D.  37.  "  Locke  on  Gov.  ii.  §  IGG. 

■*  Dc  Loliuc,  li.  i.  c.  \'\. 
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attending  on  tlieni.  Thus,  without  touching  the  prerogative  itself, 
its  exercise  is  moderated.  The  eftect  of  this  check  on  the  exercise  of 
tlie  royal  prerogative  is,  that  the  responsible  ministers  of  the  crown 
usually  take  care  not  to  advise  the  sovereign  to  do  any  act  requiring 
to  be  supported  by  supplies,  unless  they  believe  that  it  -will  meet  the 
approbation  of  parliament,  especially  that  of  the  lower  house,  which  is 
invested,  by  the  constitution,  with  the  principal  control  over  the 
public  purse.  It  is,  indeed,  very  usual  in  cases  of  this  nature  (w^hen 
they  admit  of  delay)  to  obtain  the  previous  sanction  of  parliament ; 
and  thus  the  influence  of  that  assembly,  as  a  council  of  advice  and 
deliberation,  is  materially  extended. 

The  prerogatives  of  the  crown  (in  the  sense  under  which  we 
are  now  considering  them)  respect  either  this  nation's  intercourse 
with  foreign  nations,  or  its  own  domestic  government  and  civil  polity. 

With  regard  to  foreign  concerns,  the  queen  is  the  delegate  or 
representative  of  her  people.'  The  transaction  of  affairs  of  state  Avith 
other  communities  is  very  judiciously  entrusted,  by  our  constitution, 
to  the  executive  branch  of  government,  which  is  always  in  existence, 
ready  for  the  performance  of  its  functions,  and  constantly  assisted  by 
experienced  advisers  in  the  administration  of  that  discretionary  power 
with  which  it  is  peculiarly  invested.  Besides,  it  is  one  of  the 
attributes  of  the  sovereign  to  be  clothed  v/ith  the  majesty  of  the 
whole  nation.  Thus,  what  is  done  by  the  royal  authority  with  regard 
to  foreign  powers  is  the  act  of  the  whole  nation;  what  is  done 
without  the  queen's  concurrence  is  the  act  only  of  private  men. 
And  on  this  principle  it  has  been  held  by  our  law^  that  should  all 
the  subjects  of  England  make  war  with  a  king  in  league  with  the  king 
of  England  without  the  royal  assent,  such  war  is  no  breach  of  the 
league.  And  by  the  statute  2  Hen.  V.  st.  1.  c.  vi.,  any  subject 
committing  acts  of  hostility  upon  any  nation  in  league  with  the  king 
was  declared  to  be  guilty  of  high  treason ;  and,  though  that  act  was 
repealed  by  the  statute  20  Hen.  VT.  c.  xi.,  so  far  as  relates  to  making 
this  offence  high  treason,  yet  still  it  remains  a  very  great  offence 
against  the  law  of  nations,  and  punishable  by  our  laws  either  capitally 
or  otherwise.  These  principles  are  in  accordance  with  those  of  the 
civil  law,  and  the  doctrines  of  the  highest  authorities  in  the  law  of 
nations.  But  it  must  be  observed,  that  a  subject  enlisting  in  the 
service  of  a  foi'eign  state,  at  peace  with  the  crown  of  England,  is  not 
within  the  provisions  of  the  acts  cited  above.  He  must,  however, 
conform  to  the  provisions  of  stat.  3  Jac.  1.  c.  4.,  and  the  Foreign  in- 
listmcnt  act,  59  Geo.  III.  c.  69. 

I.  The  queen,  therefore,  considered  as  the  representative  of  her 

'  Blackst.  Com.  b.  i.  c.  vii.  p.  252.  ''■  4  Inst.  152. 
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people,  has  the  sole  power  of  sending  ambassadors  to  foreign  states, 
and  receiving  ambassadors  at  home. 

It  is  seldom  convenient  or  desirable  that  nations  or  sovereign  states 
should  treat  respecting  their  mutual  concerns  by  means  of  their 
supreme  heads  or  sovereigns,  and  they  therefore  communicate  and 
treat  with  each  other  by  means  of  procurators  or  delegates,  entrusted 
with  the  instructions  of  those  sovereigns,  and  invested  with  the 
power  of  acting  as  their  representatives.'  Those  procurators  or 
delegates  are  public  ministers  or  ambassadors.  Their  essential  cha- 
racter (whatever  may  be  their  rank  or  official  title)  is  that  of  repre- 
sentatives of  a  sovereign  state.  The  right  of  sending  and  receiving 
ambassadors  belongs  to  every  sovereign  state,  but  it  is  sometimes 
exercised  by  viceroys  or  governors-in-chief,  who  in  such  cases  act  in 
the  name  and  by  the  authority  of  the  sovereign  they  represent,  and 
whose  rights  they  exercise.  This  depends  entirely  on  the  will  of 
their  master,  by  whom  they  are  established.  The  viceroys  of  Naples, 
the  governors  of  Milan,  and  the  governors-general  of  the  Netherlands, 
formerly  enjoyed  this  right,-  which  is  exercised  by  the  governor-general 
of  her  Majesty's  dominions  in  India. 

Though  all  ministers  represent  the  sovereign  by  Avhom  they  are 
sent,  some  are  representatives  of  his  person  and  dignity,  as  well  as 
his  authority,  in  the  matters  for  which  they  are  sent ;  Avhile  others 
represent  him  only  with  ixspect  to  his  rights  and  his  aifairs,  with 
which  they  are  entrusted.  The  former  arc  called  amlassadors,  who 
are  ministers  of  the  first  order ;  and  the  latter  envoys,  or  ministers  of 
the  second  order.^  Ambassadors  and  envoys  sometimes  have  the 
additional  title  or  qualification  of  extraordinary,  which,  however,  is 
an  accidental  distinction  relative  to  the  subject  of  their  mission. 
There  is  also  a  third  class  of  public  ministers  called  residents,  whose 
rank  is  inferior  to  that  of  ministers  of  the  second  order.  Modern 
usage  has  established  (for  the  sake  of  convenience,  and  to  avoid  the 
niceties  of  diplomatic  ceremonial)  a  new  species  of  public  ministers, 
who  have  no  particular  defined  character  with  respect  to  rank  or 
precedence.  They  are  called  simply  ministers,  but  are  sometimes 
invested  with  the  title  of  ministers  plenipotentiary.  That  title  confers 
upon  them  a  rank  which  usage  has  placed  on  an  equality  with  that  of 
envoys  exti'aordinary. 

With  respect  to  consuls,  they  are  mere  agents  or  commissioners, 
and  do  not  enjoy  the  protection  of  the  law  of  nations  (though  regard 
is  due  to  their  office  by  the  state  where  they  reside)  unless  they  have 

'  And  see  Pufenclorf,  Dr.  des  Gens,  1.  viii.  c.  iv.  §  21. 

2  Vattcl,  Droit  des  Gens,  I.  iv.  c.  v.  \  55—57.  Gl. 

3  11,1,1.  1.  iv.  e.  vi.  \  70—72. 
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credentials,  in  which  case  they  arc  public  ministers,  notwithstanding 
their  title' 

All  these  ministers,  whatever  may  be  their  rank,  precedence,  or 
title,  are  equally  invested  with  certain  privileges  and  immunities 
springing  from  the  law  of  nature  and  nations.  Natural  law  prescribes 
to  us  to  seek  the  establishment  of  peace  by  all  lawful  means ;  and  as 
those  pei'sons  are  necessary  to  prociu'e,  preserve,  and  strengthen  it  by 
treaties  and  negotiations,  natural  law  must  necessarily  provide  for 
their  security,  without  which  the  end  prescribed  by  that  law  could 
not  be  attained.  Hence  it  follows  also,  that,  by  virtue  of  the  same 
law  of  nature,  those  public  functionaries  must  (at  least  in  those  things 
which  regard  their  character)  be  free  from  all  jurisdiction  and  every 
restraint  of  the  state  to  which  they  are  sent,  because  they  could  not 
duly  provide  for  and  maintain  the  rights  of  their  country,  if  they 
were  liable  to  be  called  to  account  for  their  conduct  by  any  other 
authority  than  that  of  their  own  sovereign.^  Besides,  a  public 
minister  represents  the  sovereign  who  sent  him,  and  is  therefore  free 
from  the  authority  of  the  laws  of  the  country  where  he  is  appointed 
to  reside.^  If  he  grossly  offends,  or  makes  an  ill  use  of  his  character, 
to  conspire  against  or  injure  that  country,  he  may  be  sent  home  and 
accused  before  his  master,  who  is  bound  to  do  justice  against  him,  or 
must  otherwise  shew  himself  to  be  the  accomplice  of  his  crimes.  But 
there  is  great  dispute  among  the  writers  on  the  law  of  nations, 
whether  this  exemption  of  ambassadors  extends  to  all  crimes,  as  w^ell 
against  natural  as  against  mere  positive  law."*  "  Our  law,"  says 
Blackstone,  "  seems  to  have  formerly  taken  in  the  restriction,  as  well 
as  the  gcnei'al  exemption.  For  it  has  been  held  both  by  our 
common  lawyers  and  civilians,  that  an  ambassador  is  privileged  by 
the  law  of  nature  and  nations ;  and  yet,  if  he  commits  any  offence 
against  the  law  of  reason  and  nature,  he  shall  lose  his  [)rivilege ;  and 
that,  therefore,  if  an  ambassador  conspires  the  death  of  the  king  in 
Avhosc  land  he  is,  he  may  be  condemned  and  executed  for  treason ; 
but  if  he  commits  any  other  species  of  treason,  it  is  otherwise,  and 
he  must  be  sent  to  his  own  kingdom.  But,  however  these  principles 
might  formerly  obtain,  the  general  practice  of  this  country,  as  well 
as  of  the  rest  of  Europe,  seems  now  to  pursue  the  sentiments  of 

'  Id.  1.  iv.  c.  vL  §  71 — 75. ;  and,  as  to  consuls,  1.  ii.  J  34. 

'^  Pufendorf,  Dr.  de  la  N.  et  des  G.  1.  ii.  c.  iii.  §  23.  And  sec,  on  tlic  wliolc 
subject  of  ambassadors,  Wicquefort,  L'Ambassadeur  et  ses  Ibnctlons,  2  vols.  4to. 
And  for  modern  usages,  Martens,  Droit  des  Gens.  liv.  vii. 

^  Grot.  Dr.  de  la  Guerre  et  de  la  Paix,  1.  ii.  c.  xviii.  §  4,  num.  8. :  but  see  Bar- 
beyrac's  notes  on  that  paragraph,  as  to  the  supposed  arbitrary  law  of  nations. 

*  Van  Leuwin,  in  Pandect.  50.  7. 17.  Pufend.  1.  viii.  c.  ix.  J  9  and  17.,  and  notes 
by  Barbeyrac.     Bynkershoek.  de  foro  Legator.,  c.  xvii. — xix. 
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Grotius,  tliat  the  security  of  ambassadors  is  of  more  import- 
ance than  the  punishment  of  a  particuLar  crime ' ;  and  therefore 
few,  if  any,  examples  have  happened  within  a  century  past  where  an 
ambassador  has  been  punished  for  any  offence,  however  atrocious  in 
its  nature."^ 

In  respect  of  civil  suits,  all  the  foreign  jurists  agree  that  neither 
an  ambassador,  nor  any  of  his  train,  can  be  prosecuted  for  any  debt 
or  contract  in  the  courts  of  that  kingdom  wherein  he  is  sent  to 
reside. 

The  arrest  of  an  ambassador  of  Peter  the  Great,  czar  of  Muscovy, 
in  London,  during  the  reign  of  queen  Anne,  occasioned  the  enact- 
ment of  a  statute  ^,  providing  (with  certain  restrictions  in  the  case  of 
traders  within  the  description  of  the  bankrupt-laws,  in  the  service  of 
any  ambassador)  that,  for  the  future,  all  process  whereby  the  person 
of  any  ambassador  or  of  his  domestic  servant  may  be  arrested,  or  his 
goods  distrained  or  seized,  shall  be  utterly  null  and  void ;  and  tho 
persons  prosecuting,  soliciting,  or  executing  such  process,  shall  be 
deemed  violators  of  the  law  of  nations,  and  disturbers  of  the  public 
repose,  and  shall  suffer  such  penalties  and  corporal  punishment  as  the 
lord  chancellor  and  the  two  chief  justices,  or  any  two  of  them,  shall 
think  fit.  And  in  consequence  of  this  statute,  thus  declaring  and 
enforcing  the  law  of  nations,  these  privileges  are  now  held  to  be 
part  of  the  law  of  the  land,  and  are  constantly  allowed  in  the  courts 
of  laAv. 

II.  It  is  also  the  queen's  prerogative  to  make  treaties,  leagues,  and 
alliances,  with  foreign  states  and  princes."*  This  function  properly 
belongs  to  the  sovereign  })owcr  (or,  at  least,  to  some  power  which  is 
sovereign  in  that  particular) ;  for  no  treaty  can  be  binding  on  the 
whole  community  which  may  be  set  aside  by  any  superior  authority 
within  the  commonwealth  ^ ;  and  it  is  therefore  entrusted  to  the 
queen  alone,  as  being  within  the  boundaries  of  her  prerogative. 
Whatever  contracts,  therefore,  she  engages  in,  no  other  power  within 
the  kingdom  can  legally  delay,  resist,  or  annul ;  though,  as  we  have 
already  seen,  her  ministers  are  responsible  to  parliament  for  their 
participation  in  the  conclusion  of  any  treaty  derogatory  to  the 
honour  and  interest  of  the  nation. 

Upon  the  same  principle,  the  sovereign  has  also  the  sole  prerogative 
of  making  war  and  peace.      And,  in  one  particular  only,  this  jtrero- 

'  Grot.  I),  do  l:v  G.  et  dc  la  T.  1.  ii.  xviii.  \  4. 
'^  lilackst.  Com.  b.  i.  c.  vii.  2.53,  254. 

"•  Stat.  7  Anne,  c.  12.  Sec  Martens,  Causes  Cclcbrcs,  toni.  i.  p.  47. ;  and  torn. 
ii.  p.  402,  &c. 

■*  Hluekst.  Com.  b.  i.  c.  vii.  ]).  2.j7. 

*  rufendorf,  \).  dc  la  N.  ot  des  G.  1.  vili.  c.  ix.  §  G.     1  Kent  Com.  284.  Led.  13. 
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gative  of  the  crown  Is  directly  limited :  for  the  Act  of  Settlement, 
12  &  13W.  III.  c.  2.,  provides,  that  In  case  the  crown  and  Imperial 
dignity  of  this  realm  shall  hereafter  come  to  any  person  not  being  a 
native  of  this  kingdom  of  England,  this  nation  shall  not  be  obliged 
to  engage  In  any  war,  for  the  defence  of  any  dominions  or  territories 
which  do  not  belong  to  the  crown  of  England,  without  the  consent 
of  parliament."  War  Is  the  only  means  of  deciding  the  differences 
of  those  who  have  no  common  superior,  to  whom  they  may  appeal 
for  the  decision  of  the  points  at  issue  between  them.  In  cases  where 
negotiation  '  or  arbitration  cannot  be  resorted  to  with  success.  But 
the  right  of  war,  strictly  so  called,  exclusively  belongs  to  the  sovereign 
power. ^  If  a  dispute  respecting  any  alleged  claims  or  injuries  arises 
between  the  subjects  of  different  states,  they  must  first  Invoke  the 
justice  of  that  jurisdiction  to  which  the  matter  In  dispute,  by  the  rules 
of  International  law,  belongs  ;  and,  in  case  of  a  refusal  by  the  foreign 
state,  the  Injured  party  may  recur  to  the  protection  of  his  own 
nation.^  In  the  same  manner.  If  the  subject  of  one  country  is 
Injured  by  the  government  of  another,  he  must  first  ask  for  redress 
at  the  hands  of  that  community  by  which  he  was  aggrieved,  and 
which  must  be  presumed  to  be  willing  to  do  justice  on  the  matter 
being  brought  under  Its  cognizance  In  a  proper  manner ;  but  If 
justice  be  refused,  he  Is  entitled  to  claim  the  protection  of  the  com- 
munity whereof  he  Is  a  member.  The  reason  of  this  is,  that  there 
would  arise  most  serious  Inconveniences  from  allowing  any  person,  or 
any  body  of  men,  not  invested  with  sovereign  power,  to  exercise  the 
right  of  war.  Mankind  are  divided  into  separate  communities  or 
nations,  and  those  communities  are  constituted  Into  monarchies  and 
republics  of  various  kinds,  for  the  welfare  and  good  government  of 
the  human  species,  and  to  secure  the  rights  of  each  individual  from 
any  injury  whether  proceeding  from  his  own  fellow-citizens  or  from 
foreigners.  To  the  state  alone  Is  thus  committed,  by  the  very  grounds 
of  Its  constitution,  the  duty  of  protecting  the  rights  of  Its  subjects ;  and 
they  are  no  more  authorised  to  take  the  administration  of  justice  into 
their  own  hands  In  cases  of  foreign  than  of  domestic  injuries.  With 
respect  to  those  instances  where  not  any  particular  Individual  or  body 
of  men,  but  the  community  Itself,  Is  Injured  by  another  nation  or  its 
subjects,  the  vindication  of  right  there  manifestly  belongs  to  the 
public  authority  representing  the  whole  body  of  citizens,  who  are 
aggrieved  in  their  aggregate  capacity. 

'  Lampredi,  Jur.  Public.  Univers.  par.  iii.  cap.  xi. ;  and  see  also  cap.  xii. 

-  Grot.  Dr.  de  la.  G.  et  de  la  P.  1.  i.  c.  iii.  §  4.     Pufendorf,  Devoir  de  FHomme 
et  du  Citoyen,  1.  ii.  c.  xvi.  §  8.     Voet  de  Jur.  Milif.,  cap.  i.  J  8,  9. 

^  Grot.  Dr.  de  la  G.  et  de  la  P.  1.  ii.  c.  xxi.     Pufendorf,  Dr.  de  la  N.  et  des 
Gens,  1.  viii.  c.  vi.  §  12. 
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On  these  principles,  and  because  force  should  never  be  resorted  to 
unless  in  cases  of  extreme  necessity,  on  the  most  mature  and  wise 
deliberation,  the  right  of  war  belongs  exclusively,  by  the  law  of 
nations,  to  supreme  powers. 

Whatever  hostilities  are  committed  by  private  citizens,  without  the 
sanction  of  the  state,  are  considered  in  the  law  of  nations  as  mere 
acts  of  piracy  or  robbery.  According  to  the  celebrated  ride  laid 
down  by  Ulpian  and  Pomponius  in  the  Pandects,  "  They  are  lawful 
belligerents  who  have  decreed  war  against  us  by  public  authority,  or 
against  whom  we  have  in  like  manner  decreed  war ;  and  all  others 
are  robbers  or  freebooters."  ^ 

Thus,  this  country  can  never  be  at  war  except  by  the  authority  of 
the  sovereign,  in  whom  alone  the  constitution  has  vested  this  high 
prerogative.  And  wherever  the  right  resides  of  beginning  a  national 
war,  it  is  reasonable  that  there  also  should  reside  the  right  of  ending 
it,  or  the  power  of  making  peace.  And  the  right  of  peace  and  war 
is  restrained  only  by  the  constitutional  responsibility  of  ministers. 

But  Blackstone  informs  us"-,  that,  as  the  delay  of  making  war 
may  sometimes  be  detrimental  to  individuals  who  have  suffered  by 
depredations  from  foreign  potentates,  our  laws  have,  in  some  respects, 
armed  the  subject  with  powers  to  impel  the  prerogative,  by  directing 
the  ministers  of  the  crown  to  issue  letters  of  marque  and  reprisal 
upon  due  demand,  the  prerogative  of  granting  which  is  nearly  related 
to,  and  plainly  derived  from,  that  other  of  making  war,  —  this  being, 
indeed,  only  an  incomplete  state  of  hostilities,  and  generally  ending 
in  a  formal  declaration  of  war.  These  letters  are  grantable,  by  the 
law  of  nations^,  whenever  the  subjects  of  one  state  are  oppressed  and 
injured  by  those  of  another,  and  justice  is  denied  by  that  state  to 
which  the  oppressor  belongs.  In  this  case  letters  of  marque  and 
reprisal  (words  used  as  synonymous,  and  signifying,  the  latter,  £^ 
taking  in  return,  the  former,  the  passing  the  frontiers  in  order  to  such 
taking)  may  be  obtained  in  order  to  seize  the  bodies  or  goods  of  the 
subjects  of  the  offending  state  until  satisfaction  be  made,  wherever 
they  happen  to  be  found.  But  here  the  necessity  is  obvious  of 
calling  in  the  sovereign  power,  to  determine  when  reprisals  may  be 
made,  else  every  private  sufferer  would  be  a  judge  in  his  own  cause. 
In  pursuance  of  which  principle,  it  is  with  us  declared,  by  the 
statute  4  Hen.  V.  c.  vii.,  that  if  any  subjects  of  the  realm  are 
oppressed  in  the  time  of  truce  by  any  foreigners,  the  king  Avill  grant 


'   L.  118.  ir.  dc!  Verb.  Sign.  ;  L.  24.  iW  dc  Capt.  et.  rostliin. 
'^  Blackst.  Com.  b.  i.  c.  vii.  p.  258. 

^  Grot.  Dr.  de  la  G.  et  de  la  P.  1.  iii.  c.  iii.  §  4  &  5.     Molloy,  Maritime   Law, 
book  i.  c.  ii. 
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letters  of  marque  in  due  form  to  all  who  feel  themselves  grieved  ; 
which  form  is  thus  directed  to  be  observed :  the  sufferer  must  apply 
to  the  lord  privy  seal,  and  he  shall  make  out  letters  of  request  (of 
restitution)  under  the  privy  seal ;  and  if,  after  such  request  of  satis- 
faction made,  the  party  required  do  not  within  convenient  time  make 
due  satisfaction  or  restitution  to  the  party  grieved,  the  lord  chancellor 
shall  make  him  out  letters  of  marque  under  the  great  seal ;  and,  by 
virtue  of  these,  he  may  attack  and  seize  the  property  of  the  aggres- 
sor's nation,  without  hazard  of  being  condemned  as  a  robber  or 
pirate. 

Upon  the  same  reasons  stands  the  prerogative  of  granting  safe 
conducts  and  passports.  Pufendorf  very  justly  holds,  that  all  nations 
have  a  rio-ht  ^  to  take  such  measures  about  the  admission  of  strano-ers 
as  they  think  convenient.  They  may  either  exclude  foreigners  or 
receive  them,  subject  to  whatever  restrictions  may  appear  to  them 
expedient;  and,  indeed,  every  person  entering  the  territories  of  a 
foreign  state  is  bound,  by  his  own  act  of  placing  himself  within  that 
jurisdiction,  to  submit  to  its  laws.  Contrary  principles  would  injure 
that  exclusive  jurisdiction  which  every  state  must  enjoy  within  its 
own  territories,  and  occasion  great  inconveniences,  by  the  introduction 
into  a  country  of  an  indefinite  number  of  persons  beyond  the  con- 
trol, though  requiring  the  protection,  of  its  laws.  But  if  strangers 
are  admitted  into  a  country,  they  must  not  be  oppressively  or  inhu- 
manely treated.  A  want  of  hospitality  to  strangers  is  highly  dis- 
graceful to  a  nation ;  and  any  serious  injury  to  them  would  justify  the 
state  of  which  they  are  members  in  requiring  signal  reparation  and 
satisfaction. 

The  subjects  of  all  nations  at  peace  with  the  crown  are  permitted 
by  the  laws  of  England  to  come  freely  into  the  kingdom.  Fo- 
reigners are  under  the  queen's  protection  so  long  as  their  nation 
continues  at  peace  with  ours,  and  they  behave  themselves  peaceably, 
though  they  are  liable  to  be  sent  home  whenever  she  sees  occasion. 
But  no  subject  of  a  nation  at  war  with  us  can,  by  the  law  of  nations, 
come  into  the  realm ;  nor  can  he  travel  himself  ujion  the  high  seas, 
nor  send  his  goods  and  merchandise  from  one  place  to  another,  with- 
out danger  of  being  seized  by  the  subjects  of  the  crown,  unless  he  has 
letters  of  safe  conduct,  which,  by^  divers  ancient  statutes  '^  must  be 
granted  under  the  great  seal,  and  enrolled  in  chancery,  or  else  are  of 
no  effect ;  the  queen  being  supposed  the  best  judge  of  such  emergencies 
as  may  deserve  exemption  from  the  general  law  of  arms.  But  pass- 
ports under  the  queen's  sign-manual,  or  licences  from  her  ambassadors 

'  Pufendorf,  Dr.  de  la  N.  et  des  G.  1.  iii.  c.  ill.  §  9. 
2  15  Hen.  VI.  c.  iii. ;  18  Hen.  VI.  c.  viii. ;  29  Hen.  VI.  c.  ii. 
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abroad,  are  now  more  usually  obtained,  and  are  allowed  to  be  of 
equal  validity.^ 

Foreign  merchants  are  peculiarly  favoured  by  our  ancient  laws. 
Thus,  by  Magna  Charta  (c.  xxx.),  it  is  provided  that  all  merchants 
(unless  publicly  prohibited  beforehand)  shall  have  safe  conduct  to 
depart  from,  to  come  into,  to  tarry  in,  and  to  go  through  England, 
for  the  exercise  of  merchandise,  without  any  unreasonable  imposts, 
except  in  time  of  war ;  and  if  a  war  breaks  out  between  us  and  their 
country,  they  shall  be  attached  (if  in  England),  without  harm  of 
body  or  goods,  until  the  king  or  his  chief  justiciary  be  informed  how 
our  merchants  are  treated  in  the  land  with  which  we  are  at  war ;  and 
if  ours  be  secure  in  that  land,  they  shall  be  secure  in  ours.  This 
enactment  has  called  forth  the  admiration  of  Montesquieu  and 
Blackstone  as  an  instance  of  remarkable  liberality  towards  foreign 
trade  ;  but  we  cannot  wonder  that  the  citizens  of  London,  who  took 
an  active  share  in  the  struggle  against  King  John,  should  have  had  a 
sufficiently  clear  view  of  their  own  interest  to  perceive  the  ex- 
pediency of  giving  jirotection  and  encouragement  to  foreign 
merchants,  with  whom  they  must  have  traded  advantageously,  and 
who  (especially  the  Italians)  possessed  greater  capital,  and  were 
better  able  to  lend  money,  than  any  English  traders. 

The  residence  of  aliens  in  this  country  was,  by  several  acts  passed 
diu'ing  the  reign  of  King  George  III.,  put  under  some  restrictions, 
the  general  objects  of  which  were  to  keep  the  government  informed, 
from  time  to  time,  of  the  number,  names,  circumstances,  and  places 
of  abode  of  resident  foreigners ;  and  also  to  arm  it  with  a  power  of 
summarily  sending  them  out  of  the  kingdom,  whenever  it  should 
think  such  a  measure  necessary.  But  these  laws  were  designed  to  be 
temporary;  and  foreigners  are,  by  a  recent  statute^,  now  subject  to 
no  regulations  of  any  consequence  on  coming  into  this  country, 
except  producing  the  passport  granted  by  their  government,  and 
having  their  names  entered  in  a  register  kept  for  that  purpose  at  the 
Home  Office. 

These  are  the  principal  prerogatives  of  the  queen  respecting  the 
nation's  intercourse  with  foreign  states ;  in  all  of  which  she  is  con- 
sidered as  the  delegate  or  representative  of  her  people.  But  in 
domestic  affairs  she  is  considered  in  a  variety  of  characters,  and 
from  thence  there  arises  an  abundant  lunnbcr  of  other  prerogatives. 

I.  First ;  she  is  a  constituent  part  of  the  supreme  legislature,  and, 
as  such,  has  the  prerogative  of  rejecting  such  provisions  in  parliament 
as  she  judges  improper  to  be  passed  into  law.  But  the  exercise 
of  this    power  can  now  scarcely  be  required,   for  several  reasons. 

'  Blackst.  Com.  b.  i.  c.  vii.  p.  259.  '^  Stat.  G  Win.  IV.  c.  xi. 
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First,  when  the  sovereign  is  determined  to  refuse  the  royal  assent  to 
a  measure  which  the  ministers- of  the  crown  consider  it  their  duty  to 
persist  in  advising,  a  change  of  administration  must  take  place  ;  but 
in  general  the  ministers  do  not  sanction  a  measure  to  which  the 
sovereign  is  decidedly  averse.  If  such  a  measure  be  carried, 
notwithstanding  their  opposition,  through  the  House  of  Commons, 
or  they  perceive  the  fruitlessness  of  their  endeavours  to  arrest  its 
progress,  they  (if  the  bill  is  of  sufficient  consequence)  must  either 
resign,  or  dissolve  parliament,  for  the  purpose  of  appealing  to  the 
nation  from  the  decision  of  its  representatives,  unless  they  are  able  to 
advise  and  induce  the  crown  to  assent  to  the  bill.  If  they  resign,  a 
new  ministry  must  be  fomied  out  of  those  persons  in  parliament 
by  whose  votes  and  influence  the  former  ministry  were  compelled  to 
retire ;  and  they  will,  of  course,  advise  the  crown  to  assent  to 
the  measure,  upon  the  principle  of  which  they  came  into  power.  In 
such  a  case  the  sovereign  is  induced  by  the  practical  working  of  the 
constitutional  principle  that  the  government  must  be  carried  on  by 
the  advice  of  ministers  having  the  confidence  of  parliament,  to  give 
way  to  the  advice  of  that  great  national  council,  and  accept  a 
measure  which  parliament  holds  to  be  so  important  for  the 
welfare  of  the  country.  But,  on  the  other  hand,  the  House  of 
Lords  will  generally  support  the  free  exercise  of  the  royal  preroga- 
tive by  rejecting  a  measure  disagreeable  to  the  sovereign  ;  and  a 
knowledge  of  this  may  enable  the  ministers  to  defeat  it  in  the  House 
of  Commons :  a  result  which  the  constitutional  influence  of  the  crown 
and  the  lords  over  the  lower  house  may  assist  in  producing,  so  as  to 
avoid  a  collision  between  the  branches  of  the  legislature. 

When  a  measure  opposed  by  the  government  is  not  of  veiy  great 
consequence,  nor  such  that  a  defeat  on  its  principle  is  an  indication  that 
the  ministers  no  longer  possess  the  confidence  of  the  House  of  Commons 
sufficiently  to  enable  them  to  carry  on  the  government,  they  will 
suffer  it  to  go  up  to  the  House  of  Lords,  where  it  may  be  defeated 
or  amended;  and  should  it  eventually  pass  the  upper  house  (which 
can  hardly  happen  contrary  to  the  decided  wishes  of  the  sovereign, 
whom  their  lordships  are  constitutionally  bound,  if  possible,  to 
support),  the  bill  will  in  all  probability  receive  the  royal  assent. 

If  the  ministry  advise  the  crown  to  dissolve  parliament  on  their 
being  defeated  in  their  opposition  to  a  bill,  either  that  advice  is 
rejected,  and  then  they  must  resign  ;  or  it  is  accepted,  and  then  a 
struggle  ensues  between  the  parliamentary  parties.  If  the  ministry 
are  defeated  at  the  elections,  so  as  not  to  have  the  support  of  a 
majority  in  the  new  House  of  Commons,  a  change  of  administration 
must  follow. 

Thus,  in  practice,  the  fate  of  a  measure  is  almost  always  decided 
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before  it  comes  to  receive  the  determination  of  the  crown ;  so  that 
the  refusal  of  the  royal  assent  is  either  not  required,  or  it  is  not 
resorted  to,  as  being  contrary  to  the  advice  of  parliament,  by  which 
the  constitutional  sovereign  of  this  country  is  bound  to  govern. 

The  last  bill  rejected  by  a  king  of  England  was  a  bill  for  trennial 
parliaments,  to  which  king  William  III.  refused  his  assent,  in  the 
year  1692.1 

It  will  be,  perhaps,  observed,  that  the  determination  of  the  House 
of  Commons  has  both  here  and  in  other  places  been  chiefly  dwelt 
upon.  In  this  instance  the  reason  is,  that  the  lords  generally  give 
their  support  to  the  crown  to  defeat  any  measure  to  which  the 
sovereign  is  opposed,  especially  where  it  affects  the  royal  prerogative. 
But  there  is  also  a  general  reason,  which  applies  to  all  cases  where 
the  branches  of  the  legislature  are  in  collision  with  each  other.  It  is 
this.  The  commons  have  the  especial  and  principal  management  of 
the  public  purse,  and  are  also,  either  actually,  or  at  least  in  theory, 
supported  by  the  great  mass  of  the  nation  whom  they  represent.  It 
follows,  that  in  any  struggle  with  the  crown,  the  lords,  or  even  both 
those  powers,  the  lower  house  will  ultimately  be,  in  a  greater  or 
lesser  degree,  successful,  unless  that  assembly  has  not  the  support  and 
does  not  truly  represent  the  opinions  and  principles  of  the  really 
influential  classes  of  the  nation.  If  they  have  not  that  support,  the 
majority  in  the  House  of  Commons  will  be  diminished  at  every  fresh 
election,  and  their  opponents  will  be  encouraged  to  an  effectual 
resistance ;  the  power  of  the  majority  will  last  only  as  long  as  the 
causes  which  gave  it  existence,  and  the  minority  will  ultimately 
preponderate  in  numbers  and  strength.  But  a  permanent  majority 
in  the  House  of  Commons,  built  on  the  Avishes  and  opinions  of  the 
solid  mass  of  the  nation,  must  ultimately  prevail  in  any  struggle  with 
the  other  branches  of  the  legislature. 

We  must  not  omit  this  occasion  to  reflect,  that,  notwithstanding 
all  the  boasted  theories  of  lawyers  and  statesmen  respecting  the 
balance  of  the  constitution,  the  permanency  of  our  civil  polity  depends 
in  a  very  great  measure  on  the  discretion,  good  sense,  and  modei'ation  of 
the  body  of  citizens  intrusted  with  the  parliamentary  franchise.  The 
constitution  never  can  be  overturned  but  by  them.  They  are  bound, 
therefore,  not  only  to  proceed  with  the  utmost  discrimination  in  the 
choice  of  representatives,  but  to  use  moderation  in  pressing  on  both 
or  either  of  the  other  branches  of  the  legislature  any  measure, 
however  expedient  it  may  seem.  Such  forbearance  may,  perhaps,  in 
some  cases  delay,  but  cannot  ultimately  defeat,  a  useful  measure^; 
while  it  must  give  time  for  salutary  reflection  and  cool  deliberation, 
and  tend  to  promote  the  stability  of  our  constitution. 

'   Dc  lioliiH',  b.  ii.  c.  xvii.  p.  400.  "  And  sec  Co.  4.  Inst.  32. 
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We  must  here  remark,  that  the  crown  is  not  bound  by  any  act  of 
parhamcnt  unless  the  sovereign  be  named  therein  by  special  and 
particular  words.  ^  The  most  general  word  that  can  be  devised  (such 
as  "  person  or  persons"  "  bodies  corporate  or  politic,"  &c.),  affect 
not  the  sovereign  in  the  least,  if  they  may  tend  to  restrain  or  diminish 
any  of  the  rights  or  interests  of  the  crown.^  For  it  would  be  of 
most  mischievous  consequence  to  the  public,  if  the  strength  of  the 
executive  power  were  liable  to  be  curtailed  withovit  its  own  express 
consent  by  constructions  and  implications  of  the  subject.  Yet  when 
an  act  of  parliament  is  expressly  made  for  the  preservation  of  public 
rights,  and  the  suppression  of  public  wrongs,  and  does  not  interfere 
with  the  established  rights  of  the  crown,  it  is  said  to  be  binding  as 
well  upon  the  sovereign  as  upon  the  subject^ ;  and  likewise  the 
crown  may  take  the  benefit  of  any  particular  act,  though  the 
sovereign  be  not  especially  named."* 

11.  The  sovereign  is  considered,  in  the  next  place,  as  the  general- 
issimo, or  the  first  in  the  military  command  within  the  kingdom. 
Unity  of  command,  and  that  vigour  and  steadiness  which  belong  to 
the  unrestrained  government  of  one  person,  are  peculiarly  requisite 
for  the  maintenance  of  military  discipline.  Besides,  the  power  of  the 
sword,  as  it  has  been  called,  properly  belongs  to  that  branch  of  the 
government  to  which  are  entrusted  the  execution  of  the  laws,  the 
maintenance  of  public  tranquillity,  and  the  power  of  peace  and  Avar. 
In  this  capacity,  therefore,  of  supreme  military  commander  of  the 
kingdom,  the  queen  has  the  sole  power  of  raising  and  regulating  fleets 
and  armies.  The  manner  in  which  they  are  raised  and  regulated,  we 
shall  have  occasion  to  examine  when  we  come  to  consider  the  military 
state.  We  are  now  only  to  consider  the  prerogative  of  enlisting  and 
of  governing  them,  which,  indeed,  was  disputed  and  claimed,  contrary 
to  all  reason  and  precedent,  by  the  long  parliament  of  king  Charles  I. ; 
but,  upon  the  restoration  of  his  son,  was  solemnly  declared  by  statute^ 
to  be  in  the  king  alone  ;  for  that  the  sole  supreme  government  and 
command  of  the  militia  within  his  majesty's  realms  and  dominions, 
and  of  all  forces  by  sea  and  land,  and  of  all  forts  and  places  of  strength, 
ever  was,  and  is,  the  undoubted  right  of  his  majesty,  and  his  royal 
predecessors,  kings  and  queens  of  England ;  and  that  both  or  either 
house  of  parliament  cannot,  nor  ought  to  pretend  to  the  same.'' 

These  great  and  extensive  powers  might  render  the  land-forces  of 
the  crown  dangerous  to  the  liberties  of  the  nation,  if  the  constitution 
had  not  provided  a  safeguard  against  the  possibility  of  an  abuse  of 

.'  Bac.  Abr.  Prerog.  E.  5. 

2  11  Rep.  74.     19  Viner,  Abr.  Statutes.     Bacon,  Abr.  Prerog.  E.  5.  10. 

3  11  Rep.  71.  *  7  Rep.  32.    1  Blackst.  Com.  261.    Chitty  on  Prerog.  ch.  xv. 
^  Stat.  13  Car.  II.  c.  vi.  ^  Blackst.  Com.  b.  i.  c.  vii.  p.  2G1,  262. 
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the  military  prerogative.  It  is  accordingly  declared,  by  the  sixth 
article  of  the  Bill  of  Rights,  that  "  the  raising  or  keeping  iip  a  stand- 
ing army  within  the  kingdom  in  time  of  peace,  unless  it  be  with  the 
consent  of  parliament,  is  against  law."  And  the  army  is  only 
established,  by  what  is  commonly  called  the  mutiny  act,  for  one  year, 
at  the  end  of  which  term  it  is  ipso  facto  disbanded,  unless  the  act  is 
renewed.  Thus,  any  one  of  the  three  branches  of  the  legislature 
may,  by  its  dissent,  prevent  the  continuance  of  a  standing  army.' 

The  statute  of  Charles  II.,  cited  above,  extends,  as  Blackstone 
observes,  not  only  to  fleets  and  armies,  but  also  to  forts  and  other 
places  of  strength  within  the  realm ;  the  sole  prerogative,  as  well  of 
erecting  as  of  manning  and  governing  of  which  belongs  to  the  queen, 
in  her  capacity  of  general  of  the  kingdom."-  It  would  indeed  be  very 
dangerous  if  any  man  at  his  pleasui'c  might  erect  a  castle  or  fortifi- 
cation; and  Sir  E.  Coke  lays  it  down,  that^  no  subject  can  build  a 
castle,  or  house  of  strength,  embattled,  or  other  fortress  defensible, 
without  the  licence  of  the  king. 

It  is  partly  upon  the  same,  and  partly  upon  a  fiscal  foundation,  to 
secure  her  maritime  revenue,  that  the  queen  has  the  prerogative  of 
appointing  jioi'ts  and  havens,  or  such  places  only  for  persons  and 
merchandise  to  pass  into  and  out  of  the  realm  as  she  in  her  wisdom 
thinks  proper.*  By  the  feodal  law,  derived  in  this  respect  from  the 
civil  law^,  all  navigable  rivers  and  havens  are  computed  among  the 
regalia,  and  subject  to  the  sovereign  of  the  state.  And  in  England 
it  hath  always  been  holden,  that  the  king  is  lord  of  the  whole  shore, 
and  particularly  is  guardian  of  the  ports  and  havens,  which  are  the 
inlets  and  gates  of  the  realm  ;  and  therefore,  so  early  as  the  reign  of 
king  John,  we  find  ships  seized  by  the  king's  officers  for  putting  in 
at  a  place  which  was  not  a  legal  port.'' 

These  legal  ports  were  undoubtedly  at  first  assigned  by  the  crown, 
since  to  each  of  them  a  portmote  is  incident,  the  jurisdiction  of  which 
tribunal  must  flow  from  royal  authority  :  the  great  ports  of  the  sea 
are  also  referred  to  as  well  known  and  established,  by  statute  4  Ilen. 
IV.  c.  XX.,  which  prohibits  the  landing  elsewhere,  under  pain  of 
confiscation;  and  the  statute  1  Eliz.  c.  2.  recites,  that  the  franchise 
of  lading  and  discharging  had  been  frequently  granted  by  the  crown. ^ 


'  Dc  Lolme,  b.  i.  c.  viii.  p.  90.  "  '2  Inst.  30.     Comyn,  Dig.  Prerog.  c.  4. 

3  Co.  Litt.  5.  "  Blackst.  Com.  b.  i.  c.  vii.  p.  262,  263, 

^  Lib.  Fcudor.  1.  ii.  t.  Ivi.  Quas  siiit  Regalia.  L.  1.  IT.  do  Flumin.  L.  2.  IT.  cod.  tit. 
Voet  ad  Pand.  lib.  xliii.  t.  xiv.     Ersk.  Inst.  b.  i.  t.  i.  §  2.     Craig,  i.  15.  15. 

c  Maddox,  Hist.  Exch.  530.  Callis  on  Sewers,  p.  54.  Fitzh.  N.  B.  113. 
Davis,  ix.  Gd.  Co.  Litt.  261.  a.  n.  1.  Chitty  Prcrog.  ch.  xi.  sec.  1.  p.  207.  &c. 

"^  Blackst.  Com.  ibid.  ITale,  dc  Portubus  INIaris,  per  tot.  Ilargr.  Law  Tracts, 
vol.  i.    4  Inst.  148.     And  sec  Hall,  Rights  of  the  Crown  in  the  Sea-sliorcs,  &c.  1830. 
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This  prerogative  was  extended  by  statute  ^  and  the  crown  enabled 
by  commission  to  ascertain  the  limits  of  all  porta,  and  to  assign  proper 
Avharfs  and  quays  in  each  port  for  the  exclusive  lading  and  landing 
of  merchandise. 

And  by  stat.  46  Geo.  III.  c.  153.  no  pier,  quay,  wharf,  jetty, 
breast  or  embankment  shall  be  erected  In  or  near  to  any  public 
harbour  without  giving  one  month's  notice  to  the  admiralty,  with 
a  saving  however  of  the  privileges  of  the  City  of  London. 

The  erection  of  beacons,  lighthouses,  and  sea-marks,  for  giving 
an  alarm,  and  guiding  vessels  by  night  or  day,  is  also  a  branch 
of  the  royal  prerogative.  For  these  purposes  the  queen  has  the 
exclusive  power  to  provide  by  commission  under  her  great  seal'^ ;  and 
by  stat.  8  Eliz.  c.  xiii.,  and  6  &  7  Will.  IV,  c.  79.,  the  corporation  of 
the  Trinity  House  are  empowered  to  set  up  any  beacons  or  sea-marks 
wlierever  they  shall  think  them  required ;  and  the  lighthouses  on 
the  coast  are  placed  under  their  jurisdiction. 

To  this  branch  of  the  prerogative  may  also  be  referred  the 
power,  vested  in  the  crown  by  statute  ^,  of  prohibiting  the  exportation 
of  arms  or  ammunition  out  of  this  kingdom  under  severe  penalties, 
and  of  licensing  the  importation  of  gunpowder  for  the  use  of  her 
majesty's  stores;  and  the  right  which  the  queen  has,  whenever 
she  sees  proper,  of  confining  her  subjects  to  stay  within  the  realm,  or 
of  recalling  them  when  beyond  seas.  By  the  common  law  *,  every 
man  may  go  out  of  the  realm  for  whatever  cause  he  pleases,  without 
obtaining  leave  from  the  crown,  provided  he  is  under  no  injunction  of 
staying  at  home  ;  and  this  liberty  was  declared  in  king  John's  great 
charter  (c.  xlii.),  though  left  out  of  that  of  Henry  III.  If,  however,  the 
queen  by  writ  of  ne  exeat  regno,  under  her  great  or  privy  seal,  thinks 
proper  to  prohibit  any  man  from  going  abroad ;  or  if  the  queen  sends 
a  writ  to  any  man,  when  abroad,  commanding  his  return,  and  in 
either  case  the  subject  disobeys,  it  is  a  high  contempt  of  the  queen's 
prerogative,  for  which  the  offender's  lands  shall  be  seized  till  he 
return,  and  then  he  is  liable  to  fine  and  imprisonment'' ;  and  Black- 
stone  holds  that  because  every  man  ought  of  right  to  defend 
the  sovereign  and  his  realm,  therefore  the  sovereign  at  his  pleasure 
may  command  liim  by  his  writ  that  he  go  not  beyond  the  seas, 
or  out  of  the  realm  without  licence ;  and  if  he  do  the  contrary 
he  shall  be  punished  for  disobeying  the  sovereign's  command. 
Anciently  all  peers,  knights,  ecclesiastics,  archers  and  other  artificers, 
were  under  a  perpetual  prohibition  of  going  abroad  witliout  licence ; 

'  Stat.  1  Ellz.  c.  ii. ;  and  13  &  14  Car.  II.  c.  ii.  §  14. 

"  3  Inst.  404.     4  Inst.  148.  ^  gt^t.  3  &  4  AV.  IV.  c.  42.  §  104.  58. 

*  Fitzh.  Nat.  Brev.  85. 

^  Blackst.  Com.  b.  i.  c.  vii.  p.  265,  266.     Hawk.  P.  C.  22. 
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but  by  stat  5  Ric.  II.  c.  ii.  all  persons  whatever  were  forbidden  to  go 
abroad  without  licence  ;  except  only  lords  and  other  great  men  of  the 
realm,  true  and  notable  merchants,  and  the  king's  soldiers.^  This 
statute  was  repealed  by  stat.  4  Jac.  I.  c.  1. 

A  writ  of  ne  exeat  regno  is,  in  strictness,  a  state  writ  to  restrain 
people  from  going  abroad,  and  may  now  be  so  applied ;  but  it  has 
been  extended  by  usage  to  a  purpose  much  beyond  the  original  in- 
tention of  it,  and  is  issued  by  the  lord  chancellor,  to  prevent  justice 
being  defeated  in  civil  suits  in  a  court  of  equity,  or  when  there 
has  been  a  decree  for  alimony  with  costs  in  an  ecclesiastical  court, 
by  the  party  withdrawing  himself  from  the  kingdom.  It  is,  however, 
used  Avith  great  caution,  especially  when  foreigners  are  concerned 
(who,  it  has  been  held,  are  liable  to  this  writ,  unless  in  their  own 
countiy  they  could  not  have  been  arrested) ;  for  it  is  a  severe  process, 
depriving  the  subject  of  his  liberty.- 

III.^  "Another  capacity  in  which  the  sovereign  is  considered  in 
domestic  affairs  is,  as  the  fountain  of  justice  and  general  conservator 
of  the  peace  of  the  kingdom.  By  the  fountain  of  justice,  the 
law  does  not  mean  the  author  or  original,  but  only  the  distributor. 
Justice  is  not  derived  from  the  queen  as  from  her  free  gift,  but  she 
is  the  steward  of  the  public,  to  dispense  it  to  whom  it  is  due^  She 
is  not  the  spring,  but  the  reservoir,  from  whence  right  and  equity  are 
conducted  by  a  thousand  channels  to  every  individual.  The  original 
power  of  judicature,  by  the  fundamental  principles  of  society,  is 
lodged  in  the  society  at  large ;  but  as  it  would  be  impracticable  to 
render  complete  justice  to  every  individual  by  the  people  in  their 
collective  capacity,  therefore  every  nation  has  committed  that  power 
to  certain  select  magistrates,  who  with  more  ease  and  expedition  can 
hear  and  determine  complaints  ;  and  in  England  this  authority  has 
immemorially  been  exercised  by  the  king  or  his  substitutes.  The 
queen,  therefore,  has  alone  the  right  of  erecting  courts  of  judicature; 
for  though  the  constitution  of  the  kingdom  hath  entrusted  her  with 
the  whole  executive  power  of  the  laws,  it  is  impossible,  as  well  as 
improper,  that  she  should  personally  carry  into  execution  this 
great  and  extensive  trust ;  it  is,  consequently,  necessary  that  courts 
should  be  erected  to  assist  her  in  executing  this  power,  and  equally 
necessary  that,  if  erected,  they  should  be  erected  by  her  authority. 
And  hence  it  is,  that  all  jurisdictions  of  courts  are  either  mediately 


>  ^  Inst.  179.     Britton,  c.  123. 

"^  Soc  Heames  on  llie  Writ  of  Ne  exeat,  chap.  1.  INIaddock,  Chancery  Tract, 
vol.  ii.  p.  27!),  280. 

3  Blackst.  Com.  b.  i.  c.  vii.  p.  2G6— 270. 

*  "  Ad  hoc  cnim  creatus  est  ct  olectus,  ut  justitiaiu  faciat  universis." — Bracton, 
1.  iii.  tr.  i.  c.  i.\.  §  3. 
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or  immediately,  derived  from  the  crown;  their  proceedings  run 
generally  in  the  queen's  name,  they  pass  under  her  seal,  and  are 
executed  by  her  officers ;  but  it  is  necessary  to  observe  that  the  crown 
alone  cannot  erect  or  enable  any  court  to  proceed  otherwise  than  by 
the  common  law  of  England.^  Thus  the  crown  cannot  erect  a  court 
of  civil  law  nor  a  court  of  equity  by  the  prerogative  alone,  without 
authority  of  parliament.^ 

"  It  is  probable  and  almost  certain,  that  in  very  early  times  before 
our  constitution  arrived  at  its  full  perfection,  our  kings  in  person 
often  heard  and  determined  causes  between  party  and  party.  But  at 
present,  by  the  long  and  uniform  visage  of  many  ages,  our  kings 
have  delegated  their  whole  judicial  power  to  their  judges  of  their 
several  courts^,  which  are  the  grand  depositaries  of  the  fundamental 
laws  of  the  kingdom,  and  have  gained  a  known  and  stated  jurisdiction 
regulated  by  certain  established  rules,  which  the  crown  itself  cannot 
now  alter  but  by  an  act  of  parliament.  And,  in  order  to  maintain  both 
the  dignity  and  independance  of  the  judges  in  the  superior  courts,  it 
is  enacted  by  the  stat.  12  &  13  Wm.  III.  c.  ii.,  that  their  com- 
missions shall  be  made  (not  as  formerly,  durante  bene  placito,  but) 
quamdiu  bene  se  gesserint,  and  their  salaries  ascertained  and  estab- 
lished ;  but  that  it  may  be  lawful  to  remove  them  on  the  address  of 
both  houses  of  parliament.  And  now,  by  the  noble  improvements 
of  that  law  in  the  statute  of  1  Geo.  III.  c.  xxiii.,  enacted  at 
the  earnest  recommendations  of  the  king  himself  from  the  throne,  the 
judges  are  continued  in  their  offices  during  their  good  behaviour, 
notwithstanding  any  demise  of  the  crown,  which  was  formerly  held^ 
immediately  to  vacate  their  seats,  and  their  full  salaries  are  absolutely 
secured  to  them  during  the  continuance  of  their  commissions,  his 
majesty  having  been  pleased  to  declare,  that  'he  looked  upon  the 
independence  and  uprightness  of  the  judges  as  essential  to  the 
impartial  administration  of  justice ;  as  one  of  the  best  securities 
of  the  rights  and  liberties  of  his  subjects ;  and  as  most  conducive  to 
the  honour  of  the  crown.'' 

"In  criminal  proceedings,  or  prosecutions  for  offences,  it  would 
still  be  a  higher  absurdity  if  the  sovereign  personally  sat  in  judgment, 
because  in  regard  to  these  he  appears  in  another  capacity,  that 
oi  prosecutor.^     All  offences  are  either  against  the  queen's  peace  or 

1  12  Co.  Rep.  114.     Chltty,  Prerog.  76.     3  Hawk.  P.  C.  b.  ii.  c.  i. 

2  Hob.  63.  12  Co.  Rep.  114.  1  Woodes.  188— 190.  Stat.  53.  Geo.  III.  c.  24. 
Comyn,  Dig,  tit.  Prerog.  D.  28. ;  tit.  Chancery,  A.  3. 

3  Co.  2  Inst.  cap.  15.  p.  186.  *  Ld.  Raym.  747.     1  Anne,  stat.  i.  c.  8. 
^  See  2  &  3  W.  IV.  c.  116.,  as  to  the  judges'  salaries. 

6  This  argument  of  Blackstone  is  neatly  expressed  by  Carinignani,  Elem.  Jur. 
Crim.  vol.  i.  p.  213,  214.     "  Delieta  omnia  in  bene  constituta  civitatc  in  rempub- 
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her  crown  and  dignity,  and  are  so  laid  in  every  indictment.  For 
tlu)iigli  in  their  consequences  they  generally  seem  (except  in  the  case 
of  treason  and  a  very  few  others)  to  be  rather  offences  against  the 
kingdom  than  the  queen,  yet,  as  the  public,  which  is  an  invisible 
body,  has  delegated  all  its  rights  and  power,  with  regard  to  the 
execution  of  the  laws,  to  one  visible  magistrate,  all  affronts  to  that 
power,  and  breaches  of  those  rights,  are  immediately  offences  against 
her  to  whom  they  are  so  delegated  by  the  public.  She  is,  therefore, 
the  proper  person  to  prosecute  for  all  public  offences  and  breaches  of 
the  peace,  being  the  person  injured  in  the  eye  of  the  law.  And 
hence,  also,  arises  another  branch  of  the  prerogative,  that  of  jmrdoning 
offences ;  for  it  is  reasonable  that  that  person  only  who  is  injured 
should  have  the  power  of  forgiving.^ 

"  In  this  distinct  and  separate  existence  of  the  judicial  power  in  a 
peculiar  body  of  men,  nominated  indeed,  but  not  removeable  at  pleasure 
by  the  crown,  consists  one  main  preservative  of  the  public  liberty, 
Avhich  cannot  subsist  long  in  any  state  unless  the  administration  of 
common  justice  be  in  some  degree  separated  both  from  the  legislative 
and  also  from  the  executive  power.  Were  it  joined  with  the  legisla- 
tive, the  life,  liberty,  and  property  of  the  subject  would  be  in  the 
hands  of  arbitrary  judges,  whose  decisions  would  be  then  regulated 
only  by  their  own  opinions,  and  not  by  any  fundamental  principles  of 
law,  Avhich,  though  legislators  may  depart  from,  yet  judges  are  bound 
to  observe.  Were  it  joined  with  the  executive,  this  union  might  soon 
be  an  overbalance  for  the  legislative.  For  which  reason,  by  the 
statute  of  16  Car.  I.  c.  x.,  which  abolished  the  court  of  star-chamber, 
effectual  care  is  taken  to  remove  all  ordinanj  judicial  power  out  of  the 
hands  of  the  king's  privy  council,  who,  as  was  then  evident  from 
recent  instances,  might  soon  be  inclined  to  pronounce  that  for  law 
Avhich  was  most  agreeable  to  the  prince  or  his  officers.  Nothing 
therefore  is  more  to  be  avoided,  in  a  free  constitution,  than  uniting 
the  provinces  of  a  judge  and  a  minister  of  state."" 

Under  this  point  of  view  the  jurisdiction  of  the  lord  chancellor  may 
seem  anomalous,  that  magistrate  combining  the  functions  of  a  judge 
with  those  of  a  minister.  But  he  can  only  decide  questions  of  pro- 
perty. The  only  considerable  branch  of  the  chancellor's  jin-isdiction 
is  that  which  belongs  to  him  as  an  equity  judge ;  and  his  detcrmina- 

licam  offensaG  sunt.  Rcspublica  a  summo  iiiiperante  represcntatur  :  dclicta  igitur 
summi  imperantis  oflensaj  sunt :  nefas  qucniquam  dc  injuriis  sibi  illatis  pa-nam 
sumcre,  quod  privatam  vindictam  sapcret :  hinc  in  omni  raoderato  civitatis  regi- 
luinc,  prlnct'ps  a  judicando  abstinct,  ac  judiciariam  potcstatcm  aliis  suo  jure  et 
nomine  cxcrccndani  coniinittit." 

•  Sec  3  Inst. '233.     Shower,  284.     2  Term  Rep.  569.     Lord  Kaym.  214. 

^  lilackst.  Com.  b.  i.  c.  vii.  p.  2G9. 
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tions  in  that  capacity  are  subject  to  be  reviewed  by  the  House  of 
Lords,  sitting  as  the  higliest  court  of  appeal.  Besides,  it  is  impro- 
bable that  so  great  and  conspicuous  a  magistrate  would  allow  himself 
to  be  swayed  in  his  judicial  capacity  by  any  improper  influence. 

The  danger  of  combining  in  the  same  person  the  functions  of  a  judge 
and  those  of  a  minister  was  much  dwelt  upon  both  in  and  out  of 
parliament,  when  Lord  Hardwicke,  the  great  Lord  Mansfield,  and 
afterwards  Lord  Ellenborough,  while  holding  the  office  of  lord  chief 
justice  of  the  court  of  King's  Bench,  were  members  of  the  cabinet 
council.  In  those  instances  a  distinction  was  drawn,  by  the  opposi- 
tion, between  a  civil  and  a  criminal  judge ;  and  in  the  latter.  Lord 
Grenville  strongly  maintained  that  the  functions  of  a  criminal  judge 
and  a  member  of  the  cabinet  are  not  incompatible ;  contrary  to  the 
opinion  of  Lord  Eldon,  Lord  Sidmouth,  and  Mr.  Canning.  • 

A  consequence  of  this  prerogative  is  the  legal  ubiquity  of  the  queen.^ 
Her  majesty,  in  the  eye  of  the  law,  is  always  present  in  all  her  courts, 
though  she  cannot  personally  distribute  justice.^  Her  judges  are  the 
mirror  by  which  the  regal  image  is  reflected.  It  is  the  regal  office, 
and  not  the  royal  person,  that  is  always  present  in  the  court,  always 
ready  to  undertake  prosecutions,  or  pronounce  judgment,  for  the  be- 
nefit and  protection  of  the  subject.  And  from  this  ubiquity  it  follows 
that  the  crown  can  never  be  nonsuit  ^ ;  for  a  nonsuit  is  the  desertion 
of  the  suit  or  action  by  the  non-appearance  of  the  plaintiff  in  court. 
For  the  same  reason,  also,  in  the  forms  of  legal  proceedings,  the  queen 
is  not  said  to  appear  hy  her  attorney,  as  other  persons  do,  for  in  con- 
templation of  law  she  is  always  present  in  court.^ 

From  the  same  orio;inal,  the  sovereign's  beino-  the, fountain  of 
justice,  we  may  also  deduce  the  prerogative  of  issuing  proclamations, 
which  is  vested  in  him  alone.  These  proclamations  have  then  a  bind- 
ing force,  when  (as  Sir  Edward  Coke  observes)  they  are  grounded 
upon  and  enforce  the  laws  of  the  realm.^  For  though  the  making  of 
laws  is  entirely  the  Avork  of  a  distinct  part,  the  legislative  branch  of 
the  sovereign  power,  yet  the  manner,  time,  and  circumstances  of  put- 
ting those  laws  in  execution  must  frequently  be  left  to  the  discretion 
of  the  executive  magistrate  ;  and  therefore  his  constitutions  or  edicts 
concerning  these  points,  which  we  call  proclamations,  are  binding 
upon  the  subject,  where  they  do  not  either  contradict  the  old  laws  or 
tend  to  establish  new  ones,  but  only  enforce  the  execution  of  such 
laws  as  are  already   in  being,  in  such   manner  as  the    queen   shall 

'  Ptomilly's  Life,  Mar.  1.  an.  1806.      Pari.  Deb.  vol.  vi.  col.  178.  253.   Febr.  24. 
Mar.  3.  1806.     And  see  Canning's  Speech,  ibid.  col.  286. 
*  Blackst.  Com.  b.  i.  c.  vii.  p.  269,  270.  ^  Fortesc.  c.  viii.     2  Inst.  186. 

"  Co.  Litt.  139.  ^  Finch,  L.  81. 

6  Co.  Litt.  139. 
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judge  necessary.  Thus  the  established  law  is,  that  the  queen  may 
prohibit  any  of  her  subjects  from  leaving  the  realm ;  a  proclamation, 
therefore,  forbidding  this,  in  general  for  three  weeks,  by  laying  an 
embargo  upon  all  shipping  in  the  time  of  war  \  will  be  equally  binding 
as  an  act  of  parliament,  being  founded  on  a  prior  law. 

jY  2  (( 'j'j^g  queen  is  likewise  the  fountain  of  honour,  of  office,  and 
of  privilege ;  and  this  in  a  different  sense  from  that  wherein  she  is 
styled  the  fountain  of  justice,  for  here  she  is  really  the  parent  of  them. 
It  is  impossible  that  government  can  be  maintained  without  a  due 
subordination  of  rank,  that  the  people  may  know  and  distinguish  such 
as  are  set  over  them,  in  order  to  yield  them  their  due  respect  and  obe- 
dience, and  also  that  the  officers  themselves,  being  encouraged  by  emula- 
tion and  the  hopes  of  superiority,  may  the  better  discharge  their  func- 
tions; and  the  law  suj)poses  that  no  one  can  be  so  good  a  judge  of 
their   several   merits  and  services  as  the    sovereign,   who    employs 
them.^     It  has,  therefore,  entrusted  her  with  the  sole  power  of  con- 
ferring dignities  and  honours,  in  confidence  that  she  will  bestow  them 
upon  none  but  such  as  deserve  them  "* ;  and  therefore  all  degrees  of 
nobility,  of  knighthood,  and  other  titles,  are  received  by  immediate 
grant  from  the  crown,  either  expressed  in  writing,  by  writs  or  letters 
patent,  as  in  the  creation  of  peers  and  baronets,  or  by  corjDoreal  inves- 
titure, as  in  the  creation  of  a  simple  knight.     From  the  same  prin- 
ciple, also,  arises  the  prerogative  of  erecting  and  disposing  of  officers  ; 
for  honours  and  offices  are  in  their  nature  convertible  and  synony- 
mous.   All  offices  under  the  crown  caiTy,  in  the  eye  of  the  law,  an 
honour  along  with  them,  because  they  imply  a  superiority  of  parts  and 
abilities,  being  always  supposed  to  be  filled  by  those  that  are  most  able 
to  execute  them.     '  But  if, '  says  Lord  Coke,  '  an  office  either  in  the 
grant  of  the  king  or  a  subject  which  concerneth  the  administration,  pro- 
ceeding, or  execution  of  justice,  or  the  king's  revenue,  or  the  common- 
wealth, or  the  interest,  benefit,  or  safety  of  the  subject,  or  the  like ; 
if  they  or  any  of  them  be  gi*anted  to  a  man  that  is  inexpert,  and  hatli 
no  skill  and  science  to  exercise  or  execute  the  same,  the  grant  is  merely 
void,  and  the  party  disabled  by  law  and  incapable  to  take  the  same, 
pro  commodo  rerjis  et  pojyuU,  for  only  men  of  skill,  knowledge,  and 
ability,  to  exercise  the  same,  are  capable  of  the  same,  to  serve  the  king 

'  4  Mod.  177.  179.  ^  Blackst.  Com.  b.  i.  c.  vii.  p.  271,  272. 

3  L.  2.  ff.  De  Albo  Scrib. 

*  See  Pufendorf,  Dr.  de  la  N.  et  des  G.  1.  viii.  c.  xiv.  —  Du  pouvoir  qu'ont  Ics 
snuverains  de  regler  le  rang  et  la  consideration  ou.  doit  etre  ehaque  citoyen.  And 
Pufendorf,  Dcv.  de  I'llonime  et  du  Cit.  1.  ii.  c.  xiv.  He  distinguishes  two  species 
of  estimation  or  honour  :  1st,  simple  or  natural,  which  results  from  a  man's  character 
and  actions  ;  and  2dly,  of  distinction,  or  artificial.  To  the  first,  a  man  deserving  it 
has  a  natural  right;  but  the  second  is  conferred  and  regulated  by  the  sovereign  fjower. 
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and  his  people.'  ^  And  an  office  of  trust  concerning  the  administra- 
tion of  justice  cannot  be  granted  for  years;  and  though  a  ministerial 
office  may  be  granted  in  reversion,  a  judicial  office  may  not.^  On  the 
other  hand,  all  honours  in  their  original  had  duties  or  offices  annexed 
to  them :  an  earl,  comes,  was  the  conservator  or  governor  of  a  county ; 
and  a  knight,  miles,  was  bound  to  attend  the  king  in  his  wars.  For 
the  same  reason,  therefore,  that  honours  are  in  the  disposal  of  the  queen, 
offices  ought  to  be  so  likewise;  and  as  the  queen  may  create  new 
titles,  so  may  she  create  new  offices  ;  but  with  this  restriction, —  that 
she  cannot  create  new  offices  with  new  fees  annexed  to  them,  nor 
annex  new  fees  to  old  offices ;  for  this  would  be  a  tax  upon  the  subject, 
which  cannot  be  imposed  but  by  act  of  parliament.^  Therefore,  in 
the  13  Henry  IV.,  a  new  office  being  created  by  the  king's  letters 
patent  for  measuring  cloths,  with  a  new  fee  for  the  same,  the  letters 
patent  were,  on  account  of  the  new  fee,  revoked  and  declared  void 
in  parliament.  And  the  crown  cannot  grant  ancient  offices  in  other 
manner  and  form  than  was  usual,  unless  the  form  be  altered  by  par- 
liament^, nor  create  an  office  inconsistent  with  the  constitution  or 
prejudicial  to  the  subject,  even  without  fees.'^ 

"  Uj)on  the  same  or  a  like  reason,  the  queen  hath  also  the  preroga- 
tive of  conferring  privileges  upon  private  persons :  such  as  granting 
place  or  precedence,  restrained  by  the  statute  31  Hen  YIII.  c.  10., 
which  settles  the  precedency  of  the  peers  and  great  officers  of  state 
in  parliament  and  in  the  privy  council,  to  any  of  her  subjects,  as  shall 
seem  good  to  her  royal  wisdom  ^ ;  or  such  as  converting  aliens,  or 
persons  born  out  of  the  queen's  dominions,  into  denizens,  whereby  some 
very  considerable  privileges  of  natural-born  subjects  are  conferred 
upon  them.  Such,  also,  is  the  prerogative  of  erecting  corporations, 
whereby  a  number  of  private  persons  are  united  and  knit  together, 
and  enjoy  many  liberties,  powers,  and  immunities,  in  their  political 
capacity,  which  they  were  utterly  incapable  of  in  their  natural. 

Of  the  same  nature  is  the  prerogative  of  granting  a  privilege  to 
the  first  inventor  of  any  new  contrivance  in  art  or  manufactures, 
that  he  alone  shall  be  entitled  during  a  period  not  exceeding  fourteen 
years  to  make  articles  according  to  his  invention,  which  is  excepted  out 
of  the  Stat,  against  monopolies,  21  Jac.  I.  c.  3.  s.  1."  And  by  stat.  5  &iQ 
Will.  IV.  c.  83.  amended  by  2  &  3  Vict.  c.  67.  the  crown  is  em- 

1  Co.  Litt.  3.  b.  Godbolt.  391.  Hardr.  130.  Dyer,  173.  Jenk.  121.  3  Cruise, 
Dig.  152.     5  Bac.  Abr.  203.     Comyn,  Dig.  Verb.  Officer,  B.  5. 

2  Com.  Dig.  Verb.  Officer,  B.  7.  ^2  Inst.  53i3.     Com.  Dig.  Prerog.  D.  3. 
"♦  Com.  Dig.,  Officer,  A.  1.     3  Cruise,  Dig.  147.     Cliitty,  Prerog.  81. 

•^  2  Inst.  540.  2  Sid.  141.  Moor,  808.  Roll  Rep.  206.  4  lust.  200.  Chitty, 
Prerog.  80. 

G  4  Inst.  361.  ''3  Inst.  181.,  &c. 
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powered,  in  cases  where  justice  to  the  patentee  requires,  to  extend  on 
the  report  of  the  judicial  committee  of  the  privy  council  the  duration 
of  the  exclusive  right  for  any  term  not  exceeding  seven  years,  or 
under  stat.  6  &  7  Vict.  c.  69.  not  exceeding  fourteen  years  after  the 
expiration  of  the  first."  ^ 

V.  "  Another  light  in  which  the  laws  of  Eno-land  consider  the 
queen  with  regard  to  domestic  affairs  is,  as  the  arbiter  of  domestic  or 
internal  commerce.  The  royal  prerogative  on  this  head  will  fall 
principally  under  the  following  articles. 

"First,  the  establishment  of  public  marts,  or  places  of  buying 
and  selling,  such  as  markets  and  fairs,  Avith  the  tolls  thereto  belong- 
ing. These  can  only  be  set  up  by  virtue  of  the  grant  of  the  crown,  or 
by  long  and  immemorial  usage  and  prescription,  which  presupposes 
such  a  grant.'-  The  limitation  of  these  public  resorts  to  such  time 
and  place  as  may  be  most  convenient  for  the  neighbourhood,  forms  a 
part  of  economics,  or  domestic  polity ;  which,  considering  the  king- 
dom as  a  large  family,  and  the  queen  as  the  mistress  of  it,  she  clearly 
has  a  right  to  dispose  and  order  as  she  pleases.^  But  the  queen's 
right  of  establishing  markets  and  fairs  cannot  be  exercised  to  the 
prejudice  of  interests  previously  vested.  Though  fairs  and  markets 
are  a  benefit  to  the  public,  yet  too  great  a  number  of  them  may 
become  a  nuisance.  Thus,  where  the  crown  grants  a  patent  for 
holding  a  fair  or  market,  it  is  usual  to  have  a  writ  of  ad  quod  damnum 
executed,  to  inquire  whether  the  patent  will  be  to  the  injury  of  the 
neighbouring  fairs  or  markets  ;  and  if  this  be  found  to  be  the  case,  it 
will  be  void."*  If  I  am  entitled  to  hold  a  fair  or  market,  and  another 
person  sets  up  a  new  fair  or  market  within  a  third  part  of  twenty 
miles  from  mine,  so  as  to  do  me  a  prejudice,  it  is  a  nuisance  to  the 
freehold  which  I  have  in  my  market  or  fair,  and  I  may  have  an 
action  at  law  against  him.^ 

"  Secondly,  the  regulation  of  weights  and  measures.  But 
although  the  first  standards  of  weights  and  measures  were  originally 
fixed  by  the  crown,  their  subsequent  regulations  have  been  generally 
made  by  the  king  in  parliament*' ;  and  they  are  now  fixed,  and  their 
preservation  secured,  by  the  statutes  5  Geo.  IV.  c.  Ixxiv.,  and  4  &  5 
Wm.  IV.  c.  xlix,  which  extend  to  Scotland  and  Ireland. 

"  By  those  statutes,  standards  arc  fixed  for  length,  weight,  and 
capacity,  and  they  provide  that  all  contracts  for  sale  by  weight  or 
measure  shall  be  construed  to  refer  to  those  standards  unless  special 
agreement  is  made  to  the  contrary. 

'  Lord  Dundonald's  case,  14  years'  extension,  Nov.  7.  1844. 

-  2  Inst.  220.  3  Blackst.  Com.  b.  i.  c.  vii.  p.  273. 

*  3  Cruise,  Dig.  tit.  xxvii.  Franchises,  §  85. 

^  Blackst.  Com.  b.  iii.  c.  xiii.  p.  218.  *'  Ibid.  b.  i.  c.  xiii.  p.  274,  275. 
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"  Thirdly',  as  money  is  the  medium  of  commerce,  it  is  the  queen's 
prerogative  to  give  it  authority,  and  make  it  current.^  The  coining 
of  money  is  in  all  states  the  act  of  the  sovereign  power :  and  with 
respect  to  coinage  in  general,  there  are  tlu'ce  things  to  be  considered 
therein,  —  the  materials,  the  Impression,  and  the  denomination.  With 
regard  to  materials.  Sir  E.  Coke  lays  it  down  that  the  money  of 
England  must  either  be  of  gold  or  silver'^ ;  and  none  other  was  ever 
issued  by  the  royal  authority  till  1672,  when  copper  farthings  and 
halfpence  were  coined  by  king  Charles  IL,  and  ordered  by  proclama- 
tion to  be  current  in  all  payments  under  the  value  of  sixpence,  and 
not  otherwise.  But  this  copper  coin  is  not  upon  the  same  footing 
with  the  other  in  many  respects,  particularly  with  regard  to  the 
offence  of  counterfeiting  it.^  By  the  stat.  56  Geo.  III.  c.  Ixviii.,  gold 
is  made  the  only  legal  tender  for  payments  within  the  United  King- 
dom exceeding  forty  shillings. 

"  As  to  the  impression,  the  stamping  thereof  is  the  unquestionable 
prerogative  of  the  crown  ;  for  though  divers  bishops  and  monasteries 
had  formerly  the  privilege  of  coining  money,  yet,  as  Sir  Matthew  Hale 
observes  ^,  this  was  usually  done  by  special  grant  from  the  king,  or  by 
prescription,  which  supposes  one,  and  therefore  was  derived  from, 
and  not  in  derogation  of,  the  Hoyal  prerogative.  Besides  that,  they 
had  only  the  profit  of  the  coinage,  and  not  the  power  of  instituting 
either  the  impression  or  denomination,  but  had  usually  the  stamp 
sent  to  them  from  the  exchequer. 

"  The  denomination  for  which  the  value  is  to  pass  current  is  in 
the  breast  of  the  sovereign ;  and  if  any  unusual  pieces  are  coined, 
that  value  must  be  ascertained  by  proclamation.  In  order  to  fix  the 
value,  the  weight  and  the  fineness  of  the  metal  are  to  be  taken  into 
consideration  together.  When  a  given  weight  of  gold  or  silver  is 
of  a  given  fineness,  it  is  then  of  the  true  standard,  and  called  ester- 
ling,  or  sterling  metal,  a  name  for  which  various  reasons  are  assigned'*, 
but  none  of  them  entirely  satisfactory ;  and  of  this  sterling,  or 
esterling  metal  all  the  coin  of  the  kingdom  must  be  made,  by  the 
statute  25  Ed.  III.  st.  5.  c.  xiii.  So  that  the  Royal  prerogative 
seemeth  not  to  extend  to  the  debasing;  or  enhancins;  the  value  of 


•  Blackst.  Com.  b.  i.  c.  xiii.  p.  276. 

-  The, origin  and  nature  of  money  are  well  described  by  Ulpian,  L.  i.  ff.  de. 
Contr.  Empt.  .  .  .  "electa  materia  est  cujus  publica  astimatio  difficultatibiis  per- 
mutationum,  asqualitate  quantitatis  subveniret "  .  .  .  . 

3  2  Inst.  577. 

*  By  Stat.  2  "Wm,  FV.  cap.  34.  the  laws  touching  offences  against  the  coin  are 
consolidated  and  amended. 

5  1  Hale,  Hist.  Pleas  of  the  Crown,  191. 
c  Spelman,  Gloss.  203.     Dufresne,  iii.  165. 
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the  coin  below  or  above  the  sterling  value-,  though  Sir  Matthew 
Hale  seems  to  be  of  another  opinion."-  The  sovereign  may  also  by 
proclamation  legitimate  foreign  coin,  and  make  it  current  here, 
declaring  at  what  value  it  shall  be  taken  in  payments,  or  decry  or  cry 
down  any  coin  of  the  kingdom.'^  But  Blackstone  is  of  opinion  that 
this  ought  to  be  by  comparison  with  the  standard  of  our  own  coin, 
otherwise  the  consent  of  parliament  is  necessary.^ 

In  order  to  prevent  the  officers  of  the  mint  from  defrauding  the 
treasury  and  coining  money  below  the  legal  standard,  the  coin  is  from 
time  to  time  assayed  before  a  jury  of  goldsmiths,  a  process  which  is 
called  the  trial  of  the  pix.  The  first  instance  of  this  proceeding  seems 
to  have  been  in  the  second  year  of  Hen.  III.,  when  the  mayor  and 
citizens  of  London  were  commanded  to  choose  twelve  discreet  citizens 
and  twelve  members  of  the  Goldsmiths'  Company.  These  twenty-four 
persons,  sworn  before  the  barons  of  the  exchequer,  examined  the 
money  of  the  realm,  to  see  that  it  was  made  of  good  silver  according 
to  law.  In  the  eighteenth  year  of  Ed.  III.  the  trial  took  place  in  a 
more  exact  manner :  and  here  we  for  the  first  time  find  the  master 
of  tlie  mint  made  responsible  for  the  legality  of  the  coinage  and 
seeking  his  discharge  on  the  verdict  of  the  jury  of  the  pix.  In 
subsequent  reigns  assays  or  trials  were  made  at  irregular  periods,  in 
the  court  of  exchequer  or  council  chamber,  before  different  tribunals, 
that  is  to  say,  the  privy  council,  the  barons  of  the  exchequer,  a 
committee  of  the  two  houses  of  parliament,  the  commissioners  of  the 
great  seal,  or  the  commissioners  of  the  treasury. 

The  modern  practice  comprises  two  examinations.  The  first  of 
these,  called  the  pixing,  is  to  determine  whether  the  raoneyers  have 
done  their  duty,  for  which  they  are  responsible  to  the  master  and 
superior  officers  of  the  mint,  while  the  other  is  the  trial  of  the  pix  at 
Westminster,  which  is  intended  to  show  whether  the  mint,  as  an  entii'e 
establishment,  represented  by  the  master,  has  performed  its  functions 
according  to  law. 

In  the  operation  of  pixing,  one  pound  in  talc  of  gold  and  silver 
coins  is  taken  promiscuously  from  each  of  the  parcels  of  fifteen  pounds 
in  gold  and  sixty  pounds  in  silver,  called  journeys,  or  journey  weights, 
in  which  they  are  tied  up  after  being  made,  and  weighed  by  the  king's 
assay  master.  If  the  weight  be  below  the  pound,  making  an  allow- 
ance called  remedy  for  unavoidable  inaccuracy,  the  moneyers  must 
recoin  the  money,  and  thus  the  master  of  the  mint  is  secured  from 
unfairness  on  the  jiart  of  those  officers.  But  if  the  minus  in  weight 
upon  tlie  pound  in  talc  does  not  fall  below  the  reined//,  then  two  pieces 

'  2  Inst.  577.     Canning's  Speeches,  vol.  iii.  p.  250.,  13  Mav,  1811. 

'-'  1  Hale,  P.  C.  194.  =•  1  Ilde,  P.  C.  197. 

*  1  Blackst.  Com.  ch.  vii.  p.  277,  278. 
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are  taken  from  eacli  pound  of  coins,  one  of  which  is  assayed  by  the 
king's  assay  master  for  the  security  of  the  master  of  the  mint  against 
the  company  of  moneyers,  who  are  a  sub-corporation  in  the  mint,  and 
the  other  is  sealed  in  a  packet  and  locked  in  a  box  called  the  pix,  under 
three  keys  kept  respectively  by  the  master,  the  warden,  and  the  comp- 
troller of  the  mint,  until  the  trial  of  the  pix  takes  place  at  Westminster 
in  the  following  manner.  Upon  a  memorial  of  the  master  of  the  mint 
brought  before  the  sovereign  in  council,  by  the  chancellor  of  the  ex- 
chequer, certain  privy  councillors  are  summoned  to  form  a  court  for 
the  trial  of  the  pix.  A  panel  of  twenty-five  members  of  the  gold- 
smiths' company,  of  whom  the  assay  master  of  the  company  is  one,  is 
returned  by  the  wardens  of  the  company  in  obedience  to  a  precept  of 
the  Lord  Chancellor,  and  twelve  are  sworn  before  the  court  as  a  jury 
of  the  pix.  The  president  of  the  court  then  gives  his  charge  to  the 
jury.  The  pix  is  then  delivered  to  them  together  with  a  piece  of 
metal  cut  from  the  trial  pieces,  which  is  the  standard  according  to  the 
fineness  of  which  the  master  of  the  mint  is  bound  by  indentures  with 
the  treasury  to  coin  the  money.  The  jury  retire  and  try  the  weight  of 
the  coin  by  the  weights  of  the  exchequer  and  mint,  and  also  the  fine- 
ness of  the  metal.  The  weight  must  correspond  by  computation  with 
the  quantity  of  bullion  delivered  to  the  master  of  the  mint,  allowing 
a  remedy  or  margin  to  that  officer,  and  the  fineness  of  the  metal,  that 
is  to  say,  the  proportion  of  the  fine  gold  or  silver  to  the  alloy,  must 
correspond  with  that  of  the  trial  pieces,  specified  in  the  indentures. 
The  jury  then  return  their  verdict.  If  the  fineness  of  the  metal  agrees 
with  the  indentures  and  trial  pieces,  and  the  weight  does  not  fall  short 
of  the  remedy,  the  master  receives  his  quietus,  but  if  not,  he  must  recoin 
the  money  at  his  own  cost. 

VI.  The  queen  is,  lastly,  considered  by  the  laws  of  England  as  the 
head  and  supreme  governor  of  the  national  church. 

By  statute  26  Hen.  VIII.  c.  I.  (reciting  that  the  king's  majesty 
justly  and  rightfully  is  and  ought  to  be  the  supreme  head  of  the  church 
of  England,  and  so  had  been  recognised  by  the  clergy  of  this  kingdom 
in  their  convocation),  it  is  enacted  that  the  king  shall  be  reputed  the 
only  supreme  head  on  earth  of  the  church  of  England,  and  shall  have 
annexed  to  the  Imperial  crown  of  this  reahn,  as  well  the  style  and  title 
thereof,  as  all  jurisdictions,  authorities,  and  commodities,  to  the  said 
dignity  of  supreme  head  of  the  church  appertaining.  And  another 
statute  to  the  same  purpose  was  made  1  Eliz.  c.  1.' 

But  the  statute  of  appeals,  24  Hen.  VIII.  c.  12.,  will  afford  us  a 
clearer  view  of  the  nature  of  the  royal  supremacy.  In  that  statute 
it   is  recited,  that    "  by  divers  sundry   old  authentic  histories    and 

'  Blackst.  Com.  ch.  vii.  278,  279. 
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chronicles  it  is  manifestly  declared  and  expressed  that  this  realm  of 
England  is  an  empire,  and  so  hath  been  accepted  in  the  world, 
governed  by  one  supreme  head  and  king,  having  the  dignity  and 
royal  estate  of  the  imperial  crown  of  the  same  ;  unto  whom  a  body 
politic,  compact  of  all  sorts  and  degrees  of  people,  divided  in  terms 
and  by  the  names  of  spirituality  and  temporality,  been  bounded  and 
owen  to  bear,  next  to  God,  a  natural  and  humble  obedience;  he 
being  also  institute  and  furnished,  by  the  goodness  and  sufierance  of 
Almighty  God,  whose  plenary,  whole,  and  entire  power,  pre-eminence, 
authority,  prerogative,  and  jurisdiction,  to  render  and  yield  justice 
and  final  determination  to  all  manner  of  folk,  resients,  or  subjects, 
witliin  this  his  realm,  and  in  all  causes,  matters,  debates,  and 
contentions,  happening  to  occur,  insurge,  or  begin,  within  the  limits 
thereof,  without  restraint,  or  provocation  to  any  foreign  princes  or 
potentates  of  the  world ;  the  body  spiritual  whereof  having  power, 
when  any  cause  of  the  law  divine  happened  to  come  in  question,  or 
of  spiritual  learning,  then  it  was  declared,  interpreted,  and  showed 
by  that  part  of  the  said  body  politic,  called  the  spirituality,  now 
being  usually  called  the  English  church,  which  always  hath  been 
reputed,  and  also  found  of  that  sort,  that  both  for  knowledge, 
integrity,  and  sufficiency  of  number,  it  hath  been  always  thought, 
and  also  is  at  this  hour,  sufficient  and  meet  of  itself,  without  the 
intermeddling  of  any  exterior  person  or  persons,  to  declare  and 
determine  all  such  doubts,  and  to  administer  all  such  offices  and 
duties,  as  to  their  rooms  spiritual  doth  appertain ;  for  the  due 
administration  whereof,  and  to  keep  them  from  corruption  and 
sinister  affection,  the  king's  most  noble  progenitors,  and  the  ante- 
cessors of  the  nobles  of  this  realm,  have  sufficiently  endowed  the 
said  church  both  with  honour  and  possessions  ;  and  the  laws  temporal 
for  the  trial  of  property  of  lands  and  goods,  and  for  the  conservation 
of  the  people  of  this  realm  in  unity  and  peace,  without  rapine  or 
spoil,  was  and  yet  is  administered,  adjudged,  and  executed,  by  sundry 
judges  and  ministers  of  the  other  part  of  the  said  body  politic,  called 
the  temporalty ;  and  both  their  authorities  and  jurisdictions  do 
conjoin  together  in  the  due  administration  of  justice,  the  one  to  help 
the  other." 

Here  we  find  a  solemn  recognition,  by  the  supreme  authority  of 
parliament,  of  the  existence  of  the  Anglican  church  as  a  body  distinct 
and  separate  from  the  state ;  the  particular  province  allotted  to 
each  of  those  societies ;  and  the  duty  of  both  to  conjoin  together  in 
the  due  administration  of  the  power  committed  to  them  respectively, 
—  the  one  to  help  the  other. 

We  shall  find  these  principles  confirmed  in  the  thirty -nine  articles 
and  the  canons  of  1603. 

The  article  37  says,  "  The  King's  iNIajesty  hath  the  chief  power  in 
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this  Realm  of  England,  and  other  his  Dominions,  unto  whom  the 
chief  Government  of  all  Estates  of  this  Realm,  Avhether  they  be 
Ecclesiastical  or  Civil,  in  all  causes  doth  appertain,  and  is  not,  nor 
ought  to  be,  subject  to  any  foreign  Jurisdiction.  Where  we  attribute 
to  the  King's  Majesty  the  chief  government,  by  which  Titles  we 
understand  the  minds  of  some  slanderous  folks  to  be  offended,  we 
give  not  to  our  Princes  the  ministering  of  God's  Word,  or  of  the 
Sacraments,  the  which  thing  the  injunctions  also  lately  set  forth  by 
Elizabeth  our  Queen  do  most  plainly  testify ;  but  that  onhj  jrrerogative 
lohich  we  see  to  have  been  given  always  to  all  godly  Princes  in  holy 
Scriptures  by  God  himself;  that  is,  that  they  should  rule  all  states  and 
degrees  committed  to  their  charge  by  God,  ivhether  they  be  Ecclesiastical 
or  Temporal,  and  restrain  toith  the  civil  sword  the  stubborn  and  evil-doers.'''' 
The  canon  2  asserts,  that  the  king  has  the  same  authority  in  causes 
ecclesiastical  that  godly  kings  had  amongst  the  Jeivs  and  Christiayi 
emperors  of  the  primitive  church. 

The  thirty-nine  articles  and  the  canons,  as  we  have  seen,  affirm 
the  royal  supremacy  to  be  the  same  which  was  enjoyed  by  ancient 
kings  and  princes  among  the  Jews  and  early  Christians ;  and,  with 
this  position,  the  law  of  England  is  in  every  particular  consistent. 

In  virtue  of  the  queen's  authority  as  the  head  and  supreme 
governor  of  the  established  church,  she  convenes,  prorogues,  restrains, 
and  dissolves  all  ecclesiastical  synods  and  convocations.  This 
prerogative  is  agreeable  to  the  practice  of  the  primitive  church. 
Thus  the  first  oecumenical  synod  was  convened  by  the  emperor 
Constantine,  Avho  was  himself  present  during  its  proceedings,  and  at 
the  close  of  them  addressed  a  letter  to  all  churches,  exhorting  them  to 
receive  the  decrees  of  the  council. 

The  convocations  of  England  are  two :  that  of  the  province  of 
Canterbury,  and  that  of  the  province  of  York.  Those  assemblies 
have  power  to  make  canons  with  the  Royal  assent,  which  are  binding 
on  the  clergy^  provided  they  be  not  against  the  prerogative  of  the 
crown,  nor  the  common  or  statute  law,  nor  against  any  custom  of  the 
realm^ ;  but  their  canons  are  not  binding  on  the  laity  unless  ratified 
by  Parliament.^ 

The  convocation  of  Canterbury  is  called  together  by  virtue  of  the 
queen's  writ,  and  is  a  miniature  of  the  parliament,  wherein  the 
archbishop  presides  with  regal  state:  the  upper  house  of  bishops 
represents  the  House  of  Lords ;  and  the  lower  house,  composed 
of  representatives  of  the  beneficed  clergy  of  the  several  dioceses 
at   large,    and    of   each   particular   chapter    therein,    resembles    the 

'  1  Salk.  134.     2  Atk,  158.  26.  605.     2  Salk.  673.     Carthew,  485.     1  Lev.  436. 
"  Stat.  25  Hen.  VIII.  c.  19.     5  Rep.  Intr.     12  Eep.  72. 
3  Middleton  v.  Crofts,  2  Atk.  605,     Stra.  1056. 
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House  of  Commons,  Avith  its  knights  of  the  shire  and  burgesses.  In 
the  province  of  York,  the  convocation  differs  from  that  of  Canterbury 
in  one  respect ;  for  the  clergy  assembled  therein  sit  together  in 
one  house.  The  two  convocations  are  always  summoned  by  the 
archbishops  of  the  respective  provinces,  on  receipt  of  the  queen's  writ 
for  that  purpose,  at  the  commencement  of  each  parliament.  This 
constitution,  as  Blackstone  informs  us,  is  said  to  be  owing  to 
the  policy  of  Edward  I.,  who  thereby,  at  one  and  the  same  time, 
let  in  the  inferior  clergy  to  the  privileges  of  forming  ecclesiastical 
canons  (which  before  they  had  not),  and  also  introduced  a  method  of 
taxing  ecclesiastical  benefices,  by  consent  of  convocation.'  To  these 
assemblies,  the  statute  25  Hen.  VIII.  c.  xix.  refers,  wherein  it  is 
recited,  that  all  convocations  had  been,  and  ought  to  be,  assembled 
by  the  king's  writ,  and  that  the  clergy  had  promised,  in  verho 
sacerdotii,  never,  in  future,  to  enact  any  new  canons  in  their  convo- 
cations without  the  king's  license.  The  statute  speaks  of  the 
convocation  ;  and  it  is  questionable  whether  it  applies  to  provincial 
and  national  synods,  strictly  so  called,  which  are  constituted  in  a 
perfectly  difterent  manner  from  the  convocation,  being  composed 
entirely  of  bishops.  ^ 

From  the  same  prerogative,  of  being  the  head  of  the  Anglican 
church,  arises  the  queen's  right  of  nomination  to  vacant  bishoprics, 
and  certain  other  ecclesiastical  preferments.  This  is  now  done  in 
consequence  of  the  statute  25  Hen.  VIII.  c.  xx.  ;  but  the  statute  of 
provisors,  25  Edward  III.,  enacted  that  the  king  should  appoint  to 
all  archbishoprics,  and  other  dignities:  and  this  right  has  been 
enjoyed  by  the  kings  of  England  for  many  ages  :  so  that  the  statute 
of  Henry  VIII.  was  only  declaratory  of  the  ancient  law. 

Blackstone  informs  us,  that,  as  the  head  of  the  church,  the  sove- 
reign is  likewise  the  dernier  ressort  in  all  ecclesiastical  causes ;  an 
appeal  lying  ultimately  to  the  queen  in  chancery  and  now  to  the 
queen  in  council  from  the  sentence  of  every  ecclesiastical  judge.' 
This  appellate  jurisdiction  is,  as  we  have  already  seen,  exercised  by 
the  sovereign  with  the  advice  of  the  judicial  committee  of  her 
majesty's  privy  council,  by  virtue  of  stat.  3  and  4  Will.  IV.  c.  xli. 
To  these  matters  we  shall  have  occasion  to  return,  in  treating  of 
the  clergy  and  of  ecclesiastical  courts. 

The  crown  also  has  power  to  dispense  with  the  ecclesiastical  law 
of  the  established  church  in   matters  not    repugnant   to    the   word 

'  Blackst.  Com.  b.  i.  c.  vii.  p.  279,  280. 

'■^  Palmer,  Treat,  of  the  Ch.  vol.  ii.  p.  354 — 35G.  As  to  the  convocation,  see 
4  Inst.  322.  Gilbert,  Exch.  c  iv.  Burn,  Ecclcs.  Law,  Convoc.  Comyn,  Dig., 
Convoc. 

»  St.  25  Hen.  VIII.  c.  xix.     St.  2  &  3  W.  IV.  c.  xcii. 
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of  God,  notwithstanding  the  stat.  25  Hen.  VIII.  c.  xxi.,  which  vests 
a  right  to  grant  dispensations  in  the  archbishop  of  Canterbury^ 
so  the  king  may  by  proclamations  appoint  fasts  and  days  of  thanks- 
giving and  humiliation,  and  issue  proclamations  for  preventing  and 
punishing  immorality,  and  profaneness,  and  enjoin  the  reading  of 
the  same  in  churches  and  chapels.^ 


CHAPTER  XIII. 


OP  THE  queen's  revenue.   OF  THE  QUEEN's  ORDINARY 

REVENUE. 

"  Having  in  the  two  preceding  chapters  considered  at  large 
those  branches  of  the  queen's  prerogative  which  contribute  to  her 
royal  dignity,  and  constitute  the  executive  power  of  the  government, 
we  proceed  now  to  examine  the  queen's  fiscal  prerogatives,  or  such 
as  regard  her  revenue,  which  the  British  constitution  hath  vested  in 
the  royal  person,  in  order  to  support  her  dignity  and  maintain  her 
power,  being  a  portion  which  each  subject  contributes  of  his  property 
in  order  to  secure  the  remainder."  This  will  be  done  chiefly 
(though  with  certain  necessary  alterations)  in  the  words  of 
Blackstone. 

Grotius  holds  that  the  state  has  a  right  over  the  citizens  who 
compose  it,  so  far  as  the  public  welfare  demands.  This  right  is  the 
chief  part  of  what  is  commonly  called  by  the  civilians  and  writers 
on  public  law  dominium  eniinens^,  or  superior  dominion.  The  aflPairs 
of  the  state  necessarily  require  considerable  expense  both  in  time  of 
peace  and  of  war.  It  is  therefore  necessary  that  there  -should  reside 
in  the  sovereign  a  power  of  reserving  part  of  the  property  of  the 
citizens,  or  of  the  produce  of  the  country,  or  of  obliging  the  citizens 
to  contribute  what  is  requisite  to  supply  the  public  expenses.  Under 
the  same  head  must  also  be  placed  the  power  of  using  the  means 
which  are  necessary  to  augment  the  riches  of  the  state,  of  which  the 
principal  is  the  right  of  taxing  merchandises  imported  into  or 
exported  from    the   country,  and  also   taking  a  small   part  of  the 

'  Chitty,  Prerog.  ch.  v.  p.  53.  Coniyn,  Dig.  Prerog.  D.  29.  Viner,  Abridg. 
Prerog.  k.  f.  17.  vol.  255. 

-  Chitty,  Prerog.  p.  54.  See  10  Anne,  c.  vii.  s.  11.  32  Geo.  III.  c.  Ixiii.  s.  5.,  as 
to  prayers  for  the  Royal  Family. 

3  Grot.  D.  dc  la  G.  et  de  la  P.  1.  i.  c.  iii.  §  G  ;  and  1.  i.  c.  i.  §  6. 
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price  of  things  which  are  consumed.'  This  branch  of  the  sovereign 
power  is  vested  by  the  English  constitution  in  the  parliament. 

Bkckstone'^  divides  the  revenue  into  two  parts,  —  the  ordinary 
revenue,  and  the  extraordinary  revenue,  of  the  crown. 

"  The  queen's  ordinary  revenue  is  such  as  has  either  subsisted 
time  out  of  mind  in  the  crown,  or  else  has  been  granted  by  par- 
liament by  Avay  of  purchase  or  exchange  for  such  of  the  inherent 
hereditary  revenues  of  the  crown  as  were  found  inconvenient  to  the 
subject.  When  I  say  that  it  has  subsisted  time  out  of  mind  in  the 
crown,  I  do  not  mean  that  the  crown  is  at  present  in  the  actual  posses- 
sion of  the  whole  of  this  revenue.  Much  (nay,  the  greatest  part)  of  it  is 
at  this  day  in  the  hands  of  subjects,  to  whom  it  has  been  granted  out 
from  time  to  time  by  the  kings  of  England,  which  has  rendered 
the  crown  in  some  measure  dependent  on  the  people  for  its 
ordinary  support  and  subsistence.  So  that  I  must  be  obliged  to 
recount,  as  part  of  the  royal  revenue,  Avhat  lords  of  manors  and 
other  subjects  frequently  look  upon  to  be  their  own  absolute  inherent 
rights,  because  they  are  and  have  been  vested  in  them  and  their 
ancestors  for  ages,  though  in  reality  derived  from  the  grants  of  our 
ancient  princes." 

The  distinction,  then,  between  the  ordinary  and  the  extraordinary 
revenue  is,  that  the  former  belongs  and  is  attached  to  the  crown  by 
hereditary  right;  whereas  the  latter  is  specially  granted  by  par- 
liament, as  a  public  supply  for  national  purposes. 

I.  "  The  first  of  the  queen's  ordinary  revenues  which  I  shall  take 
notice  of  is  of  an  ecclesiastical  kind  (as  are  also  the  three  succeeding 
ones),  namely,  the  custody  of  the  temporalities  of  bishops;  by  Avhich  are 
meant  all  the  lay  revenues,  lands,  and  tenements,  (in  which,  as  to  those 
bishops  who  hold  baronies,  those  feudal  possessions  are  included),  that 
belong  to  an  ai'chbishop's  or  bishop's  see.  And  these,  on  the  vacancy 
of  the  bishopric,  are  immediately  the  right  of  the  queen,  as  a  conse- 
quence of  her  prerogative  in  church  matters,  whereby  she  is  con- 
sidered as  the  founder  of  all  archbishoprics  and  bishoprics,  to  whom, 
during  their  vacancy,  they  revert.  And,  for  the  same  reason,  before 
the  dissolution  of  the  abbeys,  the  king  had  the  custody  of  the  tempo- 
ralities of  all  such  abbeys  and  priories  as  were  of  royal  foundation  (but 
not  of  those  founded  by  subjects)  on  the  death  of  the  abbot  or  prior.^ 
Another  reason  may  also  be  given  why  the  policy  of  the  law  hath 
vested  this  custody  in  the  queen,  because,  as  the  successor  is  not 
known,  the  lands  and  possessions  of  the  see  would  be  liable  to  spoil 

'   Pulendorf,  Dr.  de  la  N.  ct  des  G.  1.  vii.  c.  Iv.  §  7. 

'^  Blackst.  Com.  b.  i.  c.  viii.  p.  281.     Wherever,  in   this  chapter,   the  marks  of 
quotation  ("  ")  arc  used  without  any  reference,  the  passage  is  out  of  Blackstone. 
3  3  Inst.  15. 
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and  devastation,  if  no  one  had  a  property  therein.  Therefore  the  law 
lias  given  the  crown,  not  the  tempox-alities  themselves,  but  the  custody 
of  the  temporalities,  till  such  time  as  a  successor  is  appointed,  with 
power  of  taking  all  the  intermediate  profits,  without  any  account 
of  the  successor;  and  with  the  right  of  presenting  (which  the 
crown  very  frequently  exercises)  to  such  benefices  and  other  prefer- 
ments as  fall  within  the  time  of  vacation.*  This  revenue  is  of  so  high 
a  nature,  that  it  could  not  be  granted  out  to  a  subject  before,  or  even 
after,  it  accrued ;  but  now,  by  the  statute  14  Ed.  III.  st.  4.  c.  iv.  & 
v.,  the  crown  may,  after  the  vacancy,  lease  the  temporalities  to  the 
dean  and  chapter,  saving  to  itself  all  advowsons,  escheats,  and  the  like. 
Our  ancient  kings,  particularly  William  Kufus,  Avere  not  only  remark- 
able for  keeping  the  bishoprics  a  long  time  vacant,  for  the  sake  of  en- 
joying the  temporalities,  but  also  committed  horrible  waste  on  the 
woods  and  other  parts  of  the  estate ;  and,  to  crown  all,  would  never, 
when  the  see  was  filled  up,  restore  to  the  bishop  his  temporalities  again, 
unless  he  purchased  them  at  an  exorbitant  price.  To  remedy  which 
king  Henry  I.  granted  a  charter,  at  the  beginning  of  his  reign,  pro- 
mising neither  to  sell,  nor  let  to  farm,  nor  take  any  thing  from  the 
domains  of  the  church  till  the  successor  was  installed.  And  it  was 
made  one  of  the  articles  of  the  great  charter  (9  Hen.  HI.  c.  v.),  that 
no  waste  should  be  committed  in  the  temporalities  of  bishoprics,  neither 
should  the  custody  of  them  be  sold.  The  same  is  ordained  by  the 
statute  of  Westminster  the  first  (3  Edw.  I.  c.  xxi.) ;  and  the  statute 
14  Ed.  III.  st.  4.  c.  iv.  (Avhich  permits,  as  we  have  seen,  a  lease  to  the 
dean  and  chapter)  is  still  more  explicit  in  prohibiting  the  other  ex- 
actions. It  was  also  a  frequent  abuse,  that  the  king  would  for  trifling, 
or  no  causes,  seize  the  temporalities  of  bishops,  even  during  their  lives, 
into  his  own  hands  ;  but  this  is  guarded  against  by  statute  1  Ed.  III. 
St.  2.  c.  ii. 

"  This  revenue  of  the  queen,  which  was  formerly  very  considerable, 
is  now,  by  a  customary  indulgence,  almost  reduced  to  nothing ;  for  at 
present,  as  soon  as  the  new  bishop  is  consecrated  and  confirmed,  he 
usually  receives  the  restitution  of  his  temporalities  quite  entire  and 
untouched  from  the  crown,  and  at  the  same  time  does  homage  to  his 
sovereign ;  and  then,  and  not  sooner,  he  has  a  fee-simple  in  his  bishop- 
ric, and  may  maintain  any  action  for  the  profits."^ 

II.  "  The  queen  is  entitled  to  a  corody,  as  the  law  calls  it,  out  of 
every  bishopric,  that  is,  to  send  one  of  her  cha2olains  to  be  maintained 
by  the  bishop,  or  to  have  a  pension  allowed  him  till  the  bishop  pro- 
motes him  to  a  benefice.^     This  is,  also,  in  the  nature  of  an  acknovv- 

'  Stat.  17  Ed.  II.  St.  2.  c.  xiv.     Fitzherbert,  Natura  Brevium,  32. 

-  Co.  Litt.  67,  341.  ^  lutzherb.  Nat.  Brev.  230. 
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ledgment  to  the  queen  as  founder  of  the  see,  since  her  predecessors 
had  formerly  the  same  corody  or  pension  from  every  abbey  or  priory 
of  royal  foundation.  It  is  now  fallen  into  total  disuse ;  though  Sir 
Matthew  Hale  says^  that  it  is  due  of  common  right,  and  that  no  pre- 
scription will  discharge  it." 

III.  "  The  queen  also  is  entitled  to  all  the  tithes  arising  in  extra- 
parochial  places : "-  though  perhaps  it  may  be  doubted  how  far  this 
article,  as  well  as  the  last,  can  be  properly  reckoned  a  part  of  the 
queen's  royal  revenue,  since  a  corody  supports  only  her  chaplain,  and 
these  extra-parochial  tithes  are  held  under  an  implied  trust  that  the 
queen  will  distribute  them  for  the  good  of  the  clergy  in  general." 

IV.  "  The  next  branch  consists  in  the  first-fruits  and  tenths  of  all 
spiritual  preferments  in  the  kingdom  ;  both  of  which  we  shall  consider 
together. 

"  These  were  first  introduced  by  Pandulph,  the  pope's  legate,  during 
the  reigns  of  king  John  and  Henry  III.,  in  the  see  of  Norwich."  The 
first-fruits,  ■primitia  or  annates,  were  the  first  year's  whole  profits  of 
the  spiritual  preferment,  according  to  a  rate  or  valor  made  on  the 
occasion  of  pope  Innocent  IV.  giving  the  first-fruits  and  tenths  to 
king  Henry  III.  for  three  years,  and  which  is  sometimes  called  pope 
Innocent's  valor,  or  the  Norwich  taxation,  because  it  was  made  by 
Walter  bishop  of  Norwich  under  a  papal  commission.  In  1288  pope 
Nicholas  IV.  granted  the  tenths  to  Ed.  I.  for  six  years,  towards 
defraying  the  expense  of  a  crusade  ;  and,  that  they  might  be  collected 
to  their  full  value,  a  taxation  by  the  king's  pi*ecept  was  begun  in  that 
year,  and  finished  in  the  province  of  Canterbury  in  1291,  and  in  that 
of  York  in  the  following  year ;  the  whole  being  under  the  direction  of 
John  bishop  of  Winchester,  and  Oliver  bishop  of  Lincoln. 

A  third  taxation,  entitled  nova  taxatlo,  as  to  some  pai't  of  the  pro- 
vince of  York,  was  made  A.  d.  1318  (11  Ed.  II.),  by  virtue  of  a  royal 
mandate  directed  to  the  bishop  of  Carlisle,  chiefly  on  account  of  the 
invasion  of  the  Scots,  by  which  the  clergy  of  those  border  counties 
were  rendered  unable  to  pay  the  former  tax.  The  taxation  of  pope 
Nicholas,  which  is  still  preserved  in  the  exchequer,  is  a  most  important 
record,  because  all  the  taxes,  as  well  to  our  kings  as  to  the  popes,  Avere 
regulated  by  it  until  the  survey  made  in  the  26th  Henry  VIIL,  and 
because  the  statutes  of  colleges  which  were  founded  before  the  Refor- 
mation are  also  interpreted  by  this  criterion.^ 

A  variety  of  acts  were  passed  to  prevent  and  restrain  the  payment 

'  Xotes  on  Fitz.  Nat.  Brev.  above  cited.  "  Inst.  647. 

3  See  note  by  Mr.  Justice  Coleridge  to  this  part  of  the  Commentaries ;  where  he 
corrects  certain  errors  of  Bhvckstone.  And  sec  Report  of  Commiss.  on  Public 
llecords,  1812;  App.  1.  i.  p.  146;  Fitz.  Nat.  Brcv.  176;  3  Inst.  154;  Sir  liar. 
Nicholas  on  Publ.  Rcc.  p.  84. 
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of  these  impositions  to  the  pope,  particularly  the  stat.  6  Hen.  IV.  c.  i., 
which  calls  it  "  a  horrible  mischief,  and  damnable  custom ; "  and  it 
was  thought  proper,  when  the  papal  power  was  abolished  by  law,  and 
the  king  was  declared  the  head  of  the  Church  of  England,  to  annex 
that  revenue  to  the  crown.  This  was  accordingly  done  by  statute 
26  Henry  VIII.  c.  iii.  (confirmed  by  stat.  1  Eliz.  c.  iv.) ;  and  a  new 
valor  heneficiorum  was  then  made,  by  which  the  clergy  are  at  present 
rated. 

"  By  these  last  mentioned  statutes,  all  vicarages  under  ten  pounds 
a  year,  and  all  rectories  under  ten  marks,  are  discharged  from  the 
payment  of  first-fruits ;  and  if,  in  such  livings  as  continue  chargeable 
with  this  payment,  the  incumbent  lives  but  half  a  year,  he  shall  pay 
only  one  quarter  of  his  first-fruits  ;  if  but  one  whole  year,  then  half 
of  them ;  if  a  year  and  a  half,  three  quarters  ;  and  if  two  years,  then 
the  whole ;  and  not  otherwise.  Likewise,  by  the  stat.  27  Hen.  VIII. 
c.  8.,  no  tenths  are  to  be  paid  for  the  first  year,  for  then  the  first- 
fruits  are  due ;  and  by  other  statutes  of  queen  Anne,  in  the  fifth 
and  sixth  years  of  her  reign,  if  a  benefice  be  under  fifty  pounds  per 
annum  clear  yearly  value,  it  shall  be  discharged  of  the  payment  of 
first-fruits  and  tenths." 

Queen  Anne  abandoned  this  branch  of  the  revenue  in  favour  of 
the  established  church.  "  This  she  did,  not  by  remitting  the  first- 
fruits  and  tenths  entirely  ;  but  by  applying  these  superfluities  of  the 
larger  benefices  to  make  up  the  deficiencies  of  the  smaller.  And  to 
this  end  she  granted  her  royal  charter,  which  was  confirmed  by  stat. 
2  and  3  Anne,  c.  ii.,  whereby  all  the  revenue  of  first-fruits  and  tenths 
is  vested  in  trustees  for  ever,  to  form  a  perpetual  fund  for  the 
augmentation  of  poor  livings.  This  is  usually  called  Queen  Anne's 
bounty,  which  has  been  further  regulated  by  subsequent  statutes."^ 

V.  "  The  next  branch  of  the  sovereign's  ordinary  revenue  (which, 
as  well  as  the  subsequent  branches,  is  of  a  lay  or  temporal  nature) 
consists  in  the  rents  and  profits  of  the  demesne  lands  of  the  crown. 
And,  in  the  first  place,  it  is  important  to  observe  that  lands  purchased 
by  the  king  vest  in  a  politic  capacity,  jure  coron(Bp'  But  lands 
entailed  on  the  king  shall  descend  to  the  heir  intail  though  it  be  not 
the  successor,  for  a  gift  intail  points  out  that  the  gift  is  to  the  king 
in  his  natural  and  not  in  his  politic  capacity.^     The  demesne  lands, 

'  5  Anne,  c.  xxiv. ;  6  Anne,  c.  xxvii. ;  1  Geo.  I.  st.  2.  ex.;  3  Geo.  I.  c.  x.  And 
see  Burn,  Eccles.  Law,  vol  ii.  p.  260 — 268.  See  also  stat.  1  Vict.  c.  xx.  An  act 
for  the  consolidation  of  the  offices  of  first-fruits,  tenths,  and  queen  Anne's  bounty. 

"  Co.  Litt.  15.  b.  n.  (Hale)  4. 

3  Co.  Litt.  15.  b.  16.  a.  Plowd.  212—252,  (case  of  the  Duchy  of  Lancaster,  and 
case  of  Willion  and  Berkley,  Flowd.  223.  See  further,  7  Mod.  78.  &  2  Dyer,  209, 
pi.  22. 
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terr(B  dominicales  regis,  being  either  the  share  reserved  to  the  crown 
at  the  original  distribution  of  landed  property,  or  such  as  came  to  it 
afterwards  by  forfeitures  or  other  means,  -were  anciently  very  large 
and  extensive,   comprising  many  manors,  honours,  and  lordshijis. 

"  The    tenants  of  the  royal    demesnes  anciently  enjoyed  certain 
privileges :   and  thence  arose  the  tenure  called  ancient  demesne,  to 
which  those  estates  are  subject,  which  were  in   the  hands  of  king 
Edwax'd   the   Confessor,  and    afterwards    in    those    of  William    the 
Conqueror,  and  are  mentioned  in  William's  survey  of  the  kingdom, 
commonly  called  Domesday-book,  as  terrce  regis.     That  record  is  the 
only  evidence  received  by  the  courts  to  prove  that  land  is  of  ancient 
demesne.'     The  crown  lands  are  at  present  contracted  within  a  very 
narrow  compass,  having  been  almost  entirely  granted  away  to  private 
subjects.     This  has  occasioned  the  parliament  frequently  to  interpose ; 
and,  particularly  after  king  William  III.  had  greatly  impoverished 
the  crown,  an  act  passed^,  whereby  all  future  grants  from  the  crown 
for  any  longer  term  than  thirty-one  years,  or  three  lives,  are  declared 
void ;  except  with  regard  to  houses,  which  may  be  granted  for  fifty 
years.     And  no  reversionary  lease  can  be  made,  so  as  to  exceed, 
together  with  the  estate  in  being,  the  same  term  of  three  lives  and 
thirty-one  years :  that  is,  when  there  is  a  subsisting  lease,  of  which 
there  are  twenty  years  still  to  come,  the  crown  cannot  grant  a  future 
interest,  to  commence  after  the  expiration  of  the  former,   for  any 
longer  term  than  eleven  years.     The  tenant  must  also  be  liable  to  be 
punished  for  committing  waste,  and  the  usual  rent  must  be  reserved ; 
or,  where  there    has  usually  been  no  rent,  one  third  of   the  clear 
yearly  value." 

But,  by  stat.  8  and  9  Vict.  c.  xclx.  s.  1.,  the  commissioners  of  woods 
and  forests  are  empowered  to  lease  any  portion  of  the  shores  of  the 
sea  or  navigable  rivers  or  lands  derelict,  or  gained  from  the  sea,  for 
any  term  not  exceeding  ninety-nine  years,  when  the  lessee  shall  cove- 
nant to  embank  or  construct  wharfs,  docks,  or  other  works  thereon. 

In  like  manner,  by  the  ancient  public  law  of  France,  the  demesne 
lands  of  tlie  crown  were  Inalienable,  excepting  Indeed  where  their 
alienation  was  required  for  the  good  of  the  state.'^  And  Grotius 
holds,  that  it  is  not  lawfid  for  kings  to  alienate  the  demesnes  of  the 
state,  the  revenues  of  which  are  intended  to  support  the  expenses 

'  Cruise,  DijT.  vol.  i.  c.  iii.  §  30,  &c.  Case  of  Town  of  Leicester,  2  Leonard.  19L 
4  Inst.  269,  270. 

^  Stat.  1  Anno,  st.  i.  c.  vii. 

3  Domat,  Droit.  I'ubl.  1.  i.  tit.  vi.  sect.  L  §  13,  14.  The  title  Gl  of  the  11th 
book  of  Justinian's  Code,  cited  by  Blackstone,  relates  to  the  imperial  estates  held 
by  the  tenants  of  the  crown,  but  does  not  contain  any  law  making  crown  lands  in- 
alienable by  the  emperor. 
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requisite  for  the  welfare  of  the  kingdom  and  the  royal  dignity ;  and 
of  the  same  opinion  is  Pufendorf.  * 

Blackstone  remarks  that  these  restraints  were  imposed  too  late, 
after  almost  every  valuable  possession  of  the  crown  had  been  granted 
away  for  ever,  or  else  upon  very  long  leases ;  but  that  they  may  be 
some  benefit  to  posterity,  when  those  leases  come  to  expire. 

By  several  modern  statutes,  the  whole  regulation  of  the  lands  and 
forestal  revenue  of  the  crown  is  now  entrusted  to  certain  com- 
missioners of  her  majesty's  woods,  forests,  land  revenues,  works,  and 
buildings,  who  act  under  the  control  of  the  treasury,  subject  to  the 
directions  of  several  statutes.  They  now  also  have  the  direction  of 
public  works  carried  on  by  the  crown.'^ 

And  their  accounts  are  audited  by  the  commissioners  for  auditing 
public  accounts  under  the  stat.  7  and  8  Vict.  c.  Ixxxix.  But  the  statute 
10  Geo.  IV.  c.  1.,  giving  to  the  commissioners  the  management  of 
the  land  revenues  of  the  crown,  does  not  divert  the  legal  estate  out 
of  the  crown,  and  the  queen  still  remains  lady  of  the  royal  manors.^ 

VI.  "  Hither  might  have  been  referred  the  advantages  which  used 
to  arise  to  the  king  from  the  profits  of  his  military  tenures,  to  which 
most  lands  in  the  kingdom  were  subject,  till  the  statute  12  Car.  11. 
c.  xxiv.,  which  in  a  great  measure  abolished  them  all.  Thither  might 
also  have  been  referred  the  profitable  prerogative  of  purveyance  and 
pre-emption,  which  was  a  right  enjoyed  by  the  crown  of  buying  up 
provisions  and  other  necessaries  by  the  intervention  of  the  king's 
purveyors,  for  the  use  of  his  royal  household,  at  an  appraised 
valuation,  in  preference  to  all  others,  and  even  without  consent  of  the 
owner;  and  also  of  forcibly  impressing  the  carriages  and  horses  of 
the  subject  to  do  the  king's  business  on  the  public  roads,  in  the 
conveyance  of  timber,  baggage,  and  the  like,  however  inconvenient 
to  the  proprietor,  upon  paying  him  a  settled  price." 

This  prerogative,  which  was  a  very  ancient  topic  of  remonstrance, 
"  having  fallen  into  disuse  during  the  suspension  of  the  monarchy, 
king  Chai'les  at  his  restoration  consented,  by  the  same  statute,  to 
resign  entirely  these  branches  of  his  revenue  and  power;  and  the 
parliament,  in  part  of  recompense,  settled  on  him,  his  heii's  and 
successors  for  ever,  the  hereditary  excise  of  fifteen-pence  per  barrel 
on  all  beer  and  ale  sold  in  the  kingdom,  and  a  proportionable  sum  for 
certain  other  liquors.      So  that  this  hereditary  excise,  the  nature  of 

'  Grot.  Dr.  de  la  G.  et  de  la  P.  1.  li.  c.  vi.  §  11.  Pufendorf,  D.  de  la  N.  et  des 
G.  1.  viii.  c.  V.  §  8. 

"  By  stat.  10  Geo.  IV.  c.  1.,  amended  by  8&9_Vict.  c.  xcix. ;  former  acts  relating 
to  the  land  revenue  of  the  crown  were  repealed,  and  their  provisions  consolidated 
and  amended,  and  see  2  W.  IV.  c.  I. 

^  Reof.  V.  Powell,  1  Adol.  &  El.  new  series,  352. 
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which    shall   be    further  cxj^lalned   hereafter,  now    forms  the   sixth 
branch  of  her  majesty's  ordinary  revenue." 

VII.  "  A  seventh  branch  might  also  be  computed  to  have  arisen 
from  wine-licenses,  or  the  rents  payable  to  the  crown  by  such 
persons  as  are  licensed  to  sell  wine  by  retail  throughout  England, 
except  in  a  few  privileged  places.  These  were  first  settled  upon  the 
crown  by  the  statute  12  Car.  II.  c.  xxv.,  and  together  with  the 
hereditary  excise,  made  up  the  equivalent  in  value  for  the  loss 
sustained  by  the  prerogative  in  the  abolition  of  the  military  tenures, 
and  the  right  of  pre-emption  and  purveyance  :  but  this  revenue  was 
abolished  by  the  statute  30  Geo.  II.  c.  xix.,  and  an  annual  sum  of 
upwards  of  7000Z.  per  annum,  issuing  out  of  the  new  stamp-duties 
imposed  on  wine-licenses,  was  settled  on  the  crown  in  its  stead." 

VIII.  "  An  eighth  branch  of  the  ordinary  revenue  of  the  crown 
is  usually  reckoned  to  consist  of  the  profits  arising  from  the  royal 
forests.  Forests  are  waste  grounds  belonging  to  the  crown  replen- 
ished with  all  manner  of  beasts  of  chase  or  venery,  which  are  under 
the  king's  protection,  for  the  sake  of  his  royal  recreation  and 
delight ;  and  to  that  end,  and  for  preserving  of  the  king's  game, 
there  are  particular  laws,  privileges,  courts,  and  offices,  belonging  to  his 
forests."  There  Avere  formerly  two  justices  of  the  foi-ests,  having 
jurisdiction  one  north  and  the  other  south  of  the  river  Trent ;  and 
their  duty  was  to  hear  and  determine  offences  committed  within  the 
forest  against  vert  and  venison.  The  chief  point  of  their  jurisdiction 
consisted  upon  the  articles  of  the  charter  of  forests,  9  Hen.  HI. 
They  wei*e  also  called  justices  in  eyre  of  the  forests.  By  statute  57 
Geo.  III.  c.  Ixi.,  these  offices,  the  duties  of  which  had  been  disused 
since  1632,  were  abolished.' 

'  Camd.  Britcan.  p.  214.  Manwood,  Forest  Laws,  c.  xxlv.  1  Jones,  267 — 298. 
Coke  gives  a  quaint  classification  of  beasts,  which  may  amuse  the  reader :  —  "  The 
beasts  of  parque,  or  chase,  properly  extend  to  the  bucke,  the  doe,  the  foxe,  the 
marten,  the  roe ;  but  in  a  common  and  legal  sense  to  all  the  beastes  of  the  forest. 
There  be  both  beastes  and  fowles  of  the  warren  :  beastes,  as  hares,  conies,  and  roes, 
called  in  records  cajyreoU ;  fowles  of  two  sorts,  namely,  terrestres  and  aqiudllcs. 
Terrestres  of  two  sorts,  silvestres  and  campestres  :  campesires,  as  quaile,  raile,  &c. ; 
silvestres,  as  pheasant,  woodcocke,  &c.  Aqiiatiles,  as  mallard,  heme.  Whereof  I 
have  seen  in  this  record,  (38  Ed.  III.  Rot.  Pat.  i.  m.  10.),  Rex  concessit  Johanni  de 
Beverly ^  armigero  siio,  quod  ipse  cum  quibtiscunque  canihus  suis  ad  quascunque  hestias 
feras  regis  in  quibuscunque  forestis  parcis  suis  quotiescunque  voluerit  venari  possit,  et 
quoscunque  falcones  jwssit  permittere  rolare  ad  quascunque  avcs  de  warrcna  in  quibus- 
cunque ripariis,  &c.  It  is  resolved  (Ilill.  13  E<1.  III.,  coram  roge  in  thesaur.)  by 
the  justices  and  the  king's  counsel,  tlmt  caprroli,  id  est  roes,  Jion  sunt  bcstia  deforcsta, 
eo  quod  fugant  (dias  feras.  Beasts  of  the  forests  be  proj)orly  hare,  hinde,  bucke, 
boare,  and  wolfe ;  but  legally  all  wild  beasts  of  venery."     Co.  Litt.  232  b.,  233.  a. 

Coke  seems  to  have  had  some  taste  for  field-sports,  if  we  may  judge  from  the 
sprightly  manner  in  which  lie  enters  on  the  subject  in  his  4th  Institute,  c.  Ixxxiii. 
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The  emoluments  arisino;  to  the  crown  from  thence  consisted 
principally  in  amerciaments,  or  fines  levied  for  offences  against  the 
forest-laws. 

IX.  "  The  profits  arising  from  the  queen's  ordinary  courts  of 
justice  make  a  ninth  branch  of  her  revenue  ;  and  these  consist  not  only 
in  fines  imposed  upon  offenders,  forfeitures  of  recognisances,  and 
amerciaments  levied  upon  defaulters,  but  also  in  certain  fees  due  to 
the  crown  in  a  vai'iety  of  legal  matters,  —  as,  for  setting  the  great 
seal  to  charters,  original  writs,  and  other  forensic  proceedings.  As 
none  of  these  can  be  done  without  the  intermediate  intervention  of 
the  queen,  by  herself,  and  her  officers,  the  law  allows  her  certain 
perquisites  and  profits  as  a  recompense  for  the  trouble  she  undertakes 
for  the  public.  These  in  process  of  time  have  been  almost  all 
granted  out  to  private  persons,  or  else  appropriated  to  certain 
particular  uses,  or  abolished;  so  that  very  little  of  them  is  now 
returned  into  the  sovereign's  exchequer,  for  a  part  of  whose  royal 
maintenance  they  were  originally  intended.  All  future  grants  of 
them,  however,  by  the  statute  1  Anne,  st.  1.  c.  vii.,  are  to  endure  for 
no  longer  time  than  the  prince's  life  who  grants  them." 

X.  "  A  tenth  branch  of  the  queen's  ordinary  revenue,  said  to  be 
grounded  on  the  consideration  of  her  guarding  and  protecting  the 
seas  from  pirates  and  robbers,  is  the  right  to  royal  fish,  which  are  the 
whale  and  sturgeon ;  and  these,  when  either  thrown  ashore  or  caught 
near  the  coast,  are  the  property  of  the  queen,  on  account'  of  their 
superior  excellence."  And  it  is  laid  down  by  Lord  Coke,  that  a 
swan  is  in  like  manner  a  royal  fowl,  and  that  all  those  the  property 
whereof  is  not  known  do  belong  to  the  king  by  his  prerogative.^ 

XI.  "Another  maritime  revenue,  and  founded  partly  on  the 
same  reason,  is  that  of  shipwrecks,  which  are  declared  to  be  the 
king's  property  by  the  prerogative  statute  17  Ed.  II.  c.  xi.,  and  were 
so  long  before  at  the  common  law.  It  is  worthy  observation  how 
greatly  the  law  of  wrecks  has  been  altered,  and  the  rigour  of  it 
gradually  softened  in  favour  of  distressed  proprietors.  Wreck,  by 
the  ancient  common  law,  Avas  where  any  ship  Avas  lost  at  sea,  and  the 

"  And  seeing  that  we  are  to  treat  of  matters  of  game  and  hunting,  let  us  (to  the  end 
we  may  proceed  more  cheerfully,)  recreate  ourselves  with  the  excellent  description 
of  Didoe's  doe  of  the  forest  wounded  with  a  deadly  arrow  sticken  in  her,  and  not 
impertinent  to  our  purpose."  He  then  quotes  the  passage  in  Virgil  beginning 
Uritur  infelix  Dido  ;  and  to  the  passage, 

]lla  fuga  sylvas  saltusque  peragrat 
DictcBos, 

he  appends  this  whimsical  note,  —  "  Like  to  an  evil  conscience  in  a  false  and  furious 
officer  of  the  forest ;  "  charitably  and  cautiously  adding,  "  if  any  such  be." 

'  Plowd.  315. ;  and  see  stat.  17  Ed.  II.  c.  xi.        ^  Case  of  Swans.  7  Rep.  IG.  a. 
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goods  or  cargo  were  thrown  upon  the  land;  in  which  case  these  goods  so 
wrecked  were  adjudged  to  belong  to  the  king :  for  it  was  held,  that 
by  the  loss  of  the  ship  all  the  j)roperty  was  gone  out  of  the  original 
owner.  ^  But  this  was  undoubtedly  adding  sorrow  to  sorrow,  and 
was  consonant  neither  to  reason  nor  humanity." 

There  seems  to  have  been  a  similar  law  among  the  Romans ;  for  a 
constitution  of  the  emperor  Constantine  (or  according  to  Salmasius, 
of  Antoninus)  ordains  that  the  owners  shall  not  lose  their  property, 
and  declares  that  the  fisc  can  have  no  right  to  derive  an  emolument 
from  such  a  calamity.^  And  a  law  of  the  emperor  Frederic, 
abolishing  that  inhuman  custom,  shows  it  to  have  prevailed  in  many 
countries.^  It  was,  however,  contrary  to  one  of  the  most  celebrated 
maxims  in  the  Pandects.^ 

After  various  important  mitigations  of  the  severity  of  the  ancient 
law  of  wreck,  in  the  reign  of  king  Henry  I.,  Henry  II.,  Richard  I., 
and  Henry  III.,  it  was  enacted  by  the  stat.  of  Westminster  Ist^ 
that  the  owners  of  the  shipwrecked  property  should  have  a  year  -and 
a  day  to  claim  it  (whereas  the  charter  of  Henry  II."  allowed  only 
three  months  for  that  purpose),  according  to  the  custom  of  Normandy ; 
and  that  if  any  living  creature  shall  escape  alive,  the  vessel  shall  not 
be  adjudged  to  be  a  wreck.  This  revenue  of  wrecks  is  frequently 
granted  out  to  lords  of  manors  as  a  royal  franchise ;  and  if  any  one 
be  thus  entitled  to  wi'ecks  in  his  own  land,  and  the  queen's  goods  are 
wrecked  thereon,  the  queen  may  claim  them  at  any  time,  even  after 
the  year  and  day.^  It  might  be  wished,  for  the  sake  of  principle, 
that  the  justice  of  the  statute  of  Westminster  should  be  extended; 
but  laws  have  been  provided  to  secure  assistance  to  the  distressed  and 
for  the  punishment  of  persons  stealing  wrecked  goods,  plundering 
ships  wrecked  or  in  distress,  injuring  the  voyagers,  or  endangering 
any  vessels  by  putting  out  false  lights,  removing  sea-marks,  or  other 
means.  * 

XII.  "A  twelfth  branch  of  the  royal  revenue,  the  right  of  mines, 
has  its  original  from  the  queen's  prerogative  of  coinage,  in  order  to 
supply  her  with  materials ;  and  therefore  those  mines  which  are 
properly  royal,  and  to  which  the  queen  is  entitled  when  found,  are 

'  Dr.  and  Stud.  d.  ii.  c.  li. 

2  L.  i.  Cod.  de  Naufragiis.     Viniiius  ad  Inst.  1.  ii.  tit.  i.  §  47. 

'  Grot.  D.  de  la  G.  et  de  la  P.  1.  ii.  c.  vii.  §  1.  n.  3 

*  L.  206.  fF.  de  reg.  jur.     Pufendorf  de  Jur.  Nat.  et  Gont.  1.  iv.  c.  xiii.  §  6.  n.  2. 

5  Stat.  3  Ed.  I.  c.  iv. 

*>  26  May,  a.d.  1174.  1  Rymer,  Feeder.  36.  liy  the  law  of  Holland  the  time 
allowed  is  a  year  and  six  weeks.     Vinnius,  ibid. 

"^  2  Inst.  168.     Bro.  Abr.  tit.  Wreck. 

"  Stat.  27  Ed.  III.  c.  xiii.  12  Anne,  st.  2.  c.  xviii.  confirmed  by  4  Goo.  I.  e.  xii. 
26  Geo.  II.  c.  xix.     7  W.  IV.,  and  1  ^'i(■^.,  c.  Ixxxvii.  §8.;  c.  Ixxxix.  §  5. 
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only  those  of  silver  and  gold."'  By  the  old  common  law,  if  gold  or 
silver  be  found  in  mines  of  base  metal,  according  to  the  opinion  of 
some,  the  whole  was  a  royal  mine,  and  belonged  to  the  king ;  though 
others  held  that  it  only  did  so  if  the  quantity  of  gold  or  silver  was  of 
greater  value  than  the  quantity  of  base  metal.^  But  now,  by  the 
statutes  1  Wra.  &  M.  st.  1.  c.  xxx.,  and  5  Wm.  &  M.  c.  vi.,  this 
difference  is  made  immaterial ;  it  being  enacted,  "  that  no  mines  of 
copper,  tin,  iron,  or  lead,  shall  be  looked  upon  as  royal  mines, 
notwithstanding  gold  or  silver  may  be  extracted  from  them  in 
any  quantities ;  but  that  the  king,  or  persons  claiming  royal  mines 
under  his  authority,  may  have  the  ore  (other  than  tin  ore  in  the 
counties  of  Cornwall  and  Devon),  paying  for  the  same  a  price  stated 
in  the  act." 

Thus  private  owners  are  not  discouraged  from  working  mines, 
through  fear  that  they  may  be  claimed  as  royal  ones ;  while,  on  the 
other  hand,  the  right  of  the  crown  to  the  precious  metal  contained  in 
the  ore  is  preserved.  But  as  the  owner  is  entitled  to  all  the  ore 
containing  base  metal,  and  to  the  benefit  of  his  labour  for  all  the  ore 
which  he  brings  up,  the  law  gives  him  the  same  value  for  the 
precious  metal,  to  which  he  has  no  right,  as  he  would  be  enabled  to 
obtain  if  it  were  base  metal. 

XIII.  "  To  the  same  original  may  in  part  be  referred  the  revenue 
of  treasure-trove,  called  in  Latin  thesaurus  inveyitus,  which  is  where 
any  money  or  coin,  gold,  silver,  plate,  or  bullion,  is  found  hidden  in 
the  earth,  or  other  private  place,  the  owner  thereof  being  unknown ; 
in  which  case  the  treasure  belongs  to  the  crown.  But  if  he  that  hid 
it  be  known,  or  afterwards  found  out,  the  owner,  and  not  the  crown, 
is  entitled  to  it.^  Also  if  it  be  found  in  the  sea,  or  upon  the  earth, 
it  does  not  belong  to  the  crown,  but  to  the  finder,  if  no  owner 
appear.^  So  that  it  seems  it  is  the  hiding,  and  not  the  abandoning 
of  it,  that  gives  the  queen  a  property;  Bracton^  designing  it,  in  the 
words  of  the  civilians,  to  be  vetus  depositio  pecuni(ES^  The  civil  law 
grants  the  whole  of  a  treasure  to  the  finder,  if  he  be  proprietor  of 
the  place  where  it  is  found,  or  if  that  place  be  consecrated  or  devoted 
to  religious  purposes ;  in  which  cases  the  place  is,  according  to  that 
system  of  jurisprudence,  the  property  of  no  one.     But  in  other  cases, 

•  2  Inst.  577.  "  Plowd.  336. 

^  3  Inst.  132.     Dalt.  of  Sheriffs,  c.  xvi.         "*  Britt.  c.  xvii.     Finch,  177. 

^  Bract.  1.  iii.  c.  iii.     3  Inst.  133. 

*'  Paulus  says :  "  Thesaurus  est  vetus  depositio  pecunia;,  cujus  non  extat  memoria, 
ut  jam  dominum  non  habeat.  Sic  enim  fit  ejus  qui  invenit  quod  non  alterius  sit." 
—  L.  xxxi.  ff.  de  acq.  rer.  dom.  The  word  pecunia  is  very  comprehensive  in  its 
meaning  here.  See  1.  v,  ff.  de  verb,  signif. ;  and  1.  Ixxxviii.  xcvii.  clxxviii.  ccxxii. 
eod.  tit. 

O 
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the  imperial  law  awards  half  of  the  treasure  to  the  finder,  and  half 
to  the  owner  of  the  place  where  it  was  concealed.^  This  provision 
is  founded  on  the  general  principles  of  natural  law,  which  give 
those  things  that  have  no  owner  to  whoever  first  takes  possession  of 
them;  and  as  the  original  proprietor  of  the  treasure  and  his  heirs 
are  unknown,  it  is  the  same  in  law  as  if  no  one  had  any  title  to  it.^ 
But  the  proprietor  of  the  land  has  the  privilege  of  sharing  equally 
with  the  finder,  because  it  was  a  question  among  the  Roman 
jurisconsults,  whether  the  treasure  should  not  be  held  an  accessory 
thereof.^ 

Grotius,  however,  lays  it  down,  that  the  laws  of  each  country 
may  without  injustice  exclude  the  title  of  the  finder;  and  that  it  is 
a  common  law,  and  a  kind  of  law  of  nations,  that  the  sovereign 
should  have  all  treasures ;  for  it  is  observed  in  Germany,  France, 
England,  Spain,  and  Denmark.^ 

Blackstone  informs  us,  on  the  authority  of  Bracton,  that  formerly 
all  treasure-trove  belonged  to  the  finder ;  but  that  it  was  afterwards 
judged  expedient  for  the  purposes  of  the  state,  and  particularly  for 
the  coinage,  to  allow  part  of  what  was  found  to  the  king,  which 
part  was  assigned  to  be  all  hidden  treasure ;  such  as  is  casually  lost 
and  unclaimed,  and  also  such  as  is  designedly  abandoned,  still 
remaining  the  right  of  the  fortunate  finder. 

XIV.  "  Waifs,  bona  waivata,  are  goods  stolen  and  waived,  or 
thrown  away  by  the  thief  in  his  flight,  for  fear  of  being  apprehended. 
These  are  given  to  the  crown  by  the  law,  as  a  punishment  upon  the 
owner  for  not  himself  pursuing  the  thief  and  taking  away  his  goods 
from  him ;  and  therefore  if  the  party  robbed  do  his  diligence 
immediately  to  follow  and  apprehend  the  thief  (which  is  called 
making  fresh  suit),  or  do  convict  him  afterwards,  or  procure  evidence 
to  convict  him,  he  shall  have  his  goods  again.'  Waived  goods  do 
not  belong  to  the  queen  till  seized  by  somebody  for  her  use ;  for  if 
the  party  robbed  can  seize  them  first,  though  at  the  distance  of 
twenty  years,  the  queen  shall  never  have  them.  "^ 

XV.  "  Estrays  are  such  valuable  animals  as  are  found  wandering 
in  any  manor  or  lordship,  and  no  man  knoweth  the  owner  of  them  : 
in  which  case  the  law  gives  them  to  the  queen  as  the  general  owner 
and  lady  paramount  of  the  soil,  in  recompense  for  the  damage  which 
they  have  done  therein;  and  they  now  most  commonly  belong  to 
the  lord  of  the  manor,  by  special  grant  from  the  crown."     But  on 

'  §  39,  1.  ii.  tit.  i.  (Justin.  Tnstit.)  §  12,  cod. 
'  Grot.  Dr.  dc  la  G.  et  dc  la  V.  1.  ii.  c.  viii.  §  7. 
^  Vinn.  ad  Inst,  ibid.,  and  Hcineccii,  n. 

*  Grot.  Dr.  dc  la  G.  et  dc  la  P.  1.  ii.  c.  viii.  §  7  ;  and  1.  ii.  c.  ii.  §  5- 

*  Finch,  Law,  2V1.  •'  Jbiil. 
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this  subject  it  Is  unnecessary  to  dwell  here, — this  branch  of  the 
revenue  being  mostly  In  private  hands,  and  having  thus  ceased  to  be 
matter  of  much  Importance. 

Blackstone  observes,  that  besides  the  particular  reasons  why  the 
crown  should  have  the  several  revenues  of  royal  fish,  shipwrecks, 
treasure-trove,  waifs,  and  estrays,  there  is  also  one  general  reason 
which  holds  for  them  all ;  and  that  is,  because  they  are  bona  vacantia^ 
or  goods  to  which  no  one  else  can  claim  a  property :  and  therefore, 
by  the  law  of  nature,  they  belonged  to  the  first  occupant  or  finder, 
and  so  continued  under  the  imperial  law.^  But,  in  settling  the 
modern  constitutions  of  most  of  the  governments  of  Europe,  it  was 
thought  proper  (to  prevent  the  strife  and  contention  which  the  mere 
title  of  occupancy  Is  apt  to  create  and  continue,  and  to  provide  for 
the  support  of  public  authority  In  a  manner  the  least  burdensome 
to  individuals),  that  these  rights  should  be  annexed  to  the  supreme 
power  by  the  positive  laws  of  the  state.  And  this  doctrine  of  our 
Illustrious  commentator  Is  in  conformity  with  the  opinion  of  Grotius ; 
who  lays  It  down  that  the  right  of  acquiring,  by  occupancy,  things 
which  have  no  master,  Is  not  of  natural  law  in  such  a  sense,  that  it 
cannot  without  Injustice  be  changed.  It  Is  not  of  natural  law  purely 
and  simply,  but  on  the  supposition  of  a  given  state  of  things ;  that  Is 
to  say,  so  far  as  it  has  not  been  otherwise  provided  by  the  positive 
law  of  the  state.^  And  Pufendorf  explains,  that  whatever  Is  not 
apjjroprlated  to  individuals  may  be  disposed  of  for  the  public  good  by 
a  general  law,  by  the  state  within  the  territories  of  which  it  is  con- 
tained.^ 

XVI.  "  The  next  branch  of  the  ordinary  revenue  consists  in  for- 
feitures of  lands  and  goods  for  offences ;  bona  confiscata,  as  they  are 
called  by  the  civilians,  because  they  belonged  to  ihejiscus,  or  Imperial 
treasury  ;  or,  as  our  lawyers  term  them,  forisfacta,  that  is,  such 
whereof  the  property  is  gone  away,  or  departed  from  the  owner." 

It  is  evident,  that  to  deprive  a  criminal  of  his  property  is  equally 
just  and  lawful,  so  far  as  regards  himself,  with  the  Infliction  of  any 
other  punishment  proportioned  to  the  offence  :  and  indeed  Blackstone 

'  Quod  ante  nullius  est,  id  naturali  ratione  occupanti  conceditur.  Institut.  I.  ii, 
tit.  i.  de  rerum  divis,  §  12.  The  reader  will  find  a  curious  and  amusing  illustration 
of  tlie  ancient  law  respecting  acquisition  by  occupancy  of  things  found  in  the  sea, 
in  Plautus,  Rudens,  act  iv.  sc.  3,  where  a  dispute  takes  place  betAveen  Gripus  and 
Trachilio  about  their  claims  to  a  trunk,  fished  up  by  the  former  after  a  storm. 
The  question  is  referred  to  Dasmones  by  the  disputants  in  scene  4,  and  he  decides 
against  them  both,  as  the  property  turns  out  to  belong  to  Ampelisca,  who  had  been 
wrecked  in  the  tempest. 

-  Grot.  Dr.  de  la  G.  et  de  la  P.  1.  ii.  c.  viii.  §  5,  6. 

■'  Pufend.  Di-.  dc  la  N.  et  dcs  G.  1.  iv.  c.  vi.  §  4,  5,  &c. 
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truly  remarks,  that  it  is  reasonable  to  punish,  by  the  loss  of  his  pro- 
perty, a  man  who  violates  the  fundamental  laws  of  society,  whereby 
that  property  and  its  enjoyment  are  secured.  But  it  has  been 
questioned  whether  confiscations  for  crimes  are  not  unjust,  inasmuch 
as  they  affect  not  only  the  criminal,  but  his  innocent  heirs.  Grotius, 
however,  very  truly  argues,  that  though,  in  such  a  case,  the  heirs  are 
prevented,  by  the  confiscation,  from  inheriting  their  ancestor's  estate, 
yet  that  is  not,  correctly  speaking,  to  inflict  a  punishment  upon  them, 
because  they  are  entitled,  by  the  law,  to  no  more  of  the  inheritance 
of  their  ancestor  than  he  actually  possessed  at  the  time  of  his  death. 
Thus,  a  man  may  squander  his  estate,  or  lose  it  in  a  variety  of  ways, 
in  his  lifetime,  whereby  his  heirs  not  only  do  not  inherit,  but  do  not 
acquire  any  vested  right  to  it.  In  the  same  way,  if  he  forfeits  liis  pro- 
perty by  offending  against  the  law,  his  heirs  never  acquire  any  title  to 
it,  because  their  right  could  only  arise  in  the  event  of  his  dying  in  pos- 
session of  his  estate.^  That  argument  is  peculiarly  applicable  to  this 
country,  where  the  power  of  disposal  by  testament  is  unlimited,  and 
Avhere  the  heir  may,  consequently,  at  any  moment,  be  disinherited,  at 
the  caprice  of  his  ancestor.  In  every  offence  of  an  atrocious  kind  the 
laws  of  England  exacted  a  total  confiscation  of  the  moveables  or 
personal  estate ;  and  in  many  cases  a  perpetual,  in  others  only  a  tem- 
porary, loss  of  the  offender's  immoveables,  or  landed  property  ;  and 
vested  them  both  in  the  king,  who  is  the  person  supposed  to  be  offen- 
ded, being  the  one  \isible  person  in  whom  the  majesty  of  the  pubhc 
resides.  But  the  law  of  forfeiture  has  been  greatly  mitigated  by 
modern  statutes.^  No  attainder  of  felony  now  has  the  effect  of 
depriving  any  heir  of  an  inheritance  of  land,  or  prejudices  the  right 
or  title  of  any  person  other  than  the  offender,  who  forfeits  his  estate 
during  his  natural  life.  And  with  respect  to  forfeitures  of  personal 
property,  the  crown  exercises  its  right  very  leniently,  in  cases  where 
indulgence  to  the  families  of  offenders  can  reasonably  be  asked. 
Homicide,  not  felonious,  now  produces  no  forfeiture.^  On  one  species 
of  forfeiture  a  few  words  must  be  added.  It  arises  from  the  misfor- 
tune, rather  than  the  crime,  of  the  owner,  and  is  called  a  deodand.^ 
By  this  is  meant  whatever  personal  chattel  or  moveable  is  the  imme- 
diate occasion  of  the  death  of  any  human  creature,  which  is  forfeited 
to  the  queen,  to  be  applied  to  pious  uses,  and  distributed  in  alms  by 
her  high  almoner.*     Blackstone  informs  us,   that  it  seems   to  have 

'  Grot.  Dr.  de  la  G.  et  de  la  P.  1.  ii.  c.  xxi.  §  10. 

2  Stat.  54  Geo.  lU.  c.  cxiv.     Stat.  3  &  4  Win.  IV.  c.  cvi.  §  10. 

3  Stat.  9  Geo.  IV.  c.  xxxi.  §  10. 

*  The  law  of  dcodands  bears  some  analogy  to  that  of  noxa  declitio  in  the  civil 
law.     Vinn.  ad  Inst.  tit.  de  noxial.  action. 

^   1  Hale,  rieas  of  the  Crown,  419.     Fleta,  1.  i.  c  xxv. 
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been  designed  before  the  Reformation  as  an  expiation  for  the  souls  of 
such  as  were  snatched  away  by  sudden  death ;  and  for  that  purpose 
ought  to  have  been  given  to  holy  church  :  in  the  same  manner  as 
the  apparel  of  a  stranger,  who  was  found  dead,  Avas  applied  to  the 
celebration  of  masses  for  the  repose  of  his  soul. 

For  this  reason  it  is  that  no  deodand  is  due  where  an  infant, 
under  the  age  of  discretion,  is  killed  by  a  fall  from  a  cart  or  a  horse, 
or  the  like,  not  being  in  motion ;  whereas,  if  an  adult  person  falls 
from  thence,  and  is  killed,  the  thing  is  certainly  forfeited, — because 
the  child,  by  reason  of  its  want  of  discretion,  was  presumed  in- 
capable of  sin,  and  therefore  needed  no  masses :  but  every  adult  who 
died  in  sin  was  held  to  stand  in  need  of  such  atonement.' 

"  Thus  stands  the  law,  if  a  person  be  killed  by  a  fall  from  a 
thing  standing  still.  But  if  a  horse,  or  ox,  or  other  animal,  of  his 
own  motion,  kill  as  well  an  infant  as  an  adult,  or  if  a  cart  run 
over  him,  they  shall,  in  either  case,  be  forfeited  as  deodands  ;  which 
accoi'ding  to  Blackstone  is  grounded  upon  this  additional  reason, 
that  such  misfortunes  are,  in  part,  owing  to  the  negligence  of 
the  owner ;  and  therefore  he  is  properly  punished  by  such  forfeiture. 
But  this  doctrine  was  denied  by  the  Court  of  Queen's  Bench  in 
the  case  of  Res;,  v.  Pol  wart  cited  below.  When  a  thino;  not  in  motion 
is  the  occasion  of  a  man's  death,  that  part  only  which  is  the  immediate 
cause  is  forfeited ;  as,  if  a  man  be  climbing  up  the  wheel  of  a  cart, 
and  is  killed  by  falling  from  it,  the  wheel  alone  is  a  deodand^; 
but  wherever  the  thing  is  in  motion,  not  only  that  part  which  im- 
mediately gives  the  wound  (as,  the  wheel  which  runs  over  his  body), 
but  all  things  which  move  with  it,  and  help  to  make  the  wound  more 
dangerous  (as,  the  cart  and  loading,  which  increase  the  pressure 
of  the  wheel),  are  forfeited.^  It  matters  not  whether  the  owner 
of  the  thing  moving  to  death  were  concerned  in  the  killing  or 
not.*  And  in  all  indictments  for  homicide,  the  instrument  of  the 
death  and  the  value  are  presented  and  found  by  the  grand  jury 
(as,  that  the  stroke  was  given  by  a  certain  penknife,  value  sixpence), 
that  the  queen  or  her  grantee  may  claim  the  deodand;  for  it  is 
no  deodand  unless  it  be  presented  by  a  jury  of  twelve  men.^  But 
an  express  finding  of  a  deodand  on  a  coroner's  inquisition  for 
murder  or  manslaughter  is  bad,  and  the  Court  of  Queen's  Bench, 
on  motion,  will  quash  the  inquisition  so  far  as  regards  the  finding 
of  the  deodand,  because  a  deodand  is  due  only  where  the  death  is 
by  misadventure,  and  it  cannot  be  laid  where  a  verdict  of  murder 

'  3  Inst.  57.     1  Hale,  PI.  of  the  Cr.  422. 

^  Hale,  PI.  C-  422.  ^  Hawkins,  Pleas  of  the  Crown,  c.  xxvi. 

*  Dr.  and  Stiid.  d.  ii.  c.  li.  ^  3  Inst.  57. 
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or  manslaughter  has  been  found.  ^  No  deodands  are  due  for  accidents 
happening  on  the  higli  seas,  that  being  out  of  the  jurisdiction  of 
the  common  law,  but  if  a  man  falls  from  a  boat  or  ship  in  fresh 
water,  and  is  drowned,  it  hath  been  said  that  the  vessel  and  cargo 
are,  in  strictness  of  law  ;  a  deodand.-  Blackstone  adds,  that  juries 
have,  of  late,  very  frequently  taken  on  themselves  to  mitigate  these 
foi'feitures ;  and  that,  in  such  cases,  the  Court  of  King's  Bench 
(though  the  finding  of  the  jury  be  hardly  warrantable  by  law)  hath 
generally  refused  to  interfere  on  behalf  of  the  lord  of  the  franchise, 
to  assist  so  unequitable  a  claim. ^  The  more  speedy  return  and  re- 
covery of  deodands  by  the  crown  is  provided  for  by  stat.  3  &  4  W. 
IV.  c.  99. 

"  Deodands,  and  forfeitures  in  general,  as  well  as  wrecks,  treasure- 
trove,  royal  fish,  mines,  waifs,  and  estrays,  may  be  granted  by  the 
crown  to  particular  subjects,  as  a  royal  franchise  ;  and  indeed  they  are, 
for  the  most  j^art,  granted  out  to  the  lords  of  manors,  or  other  liberties, 
to  the  perversion  of  their  original  design." 

XVII.  "  Another  branch  of  the  queen's  ordinary  revenue  arises 
from  escheats  of  land,  which  happen  upon  the  defect  of  heirs  to  succeed 
to  the  inheritance ;  whereupon  they  in  general  revert  to  and  vest  in 
the  queen,  who  is  esteemed,  in  the  eye  of  the  law,  the  original  pro- 
prietor of  all  the  lands  in  the  kingdom."  * 

XVIII.  The  eighteenth  and  last  branch  of  the  queen's  ordinary 
revenue  consists  in  the  custody  of  idiots ;  from  whence  we  shall 
be  naturally  led  to  consider  also  the  custody  of  lunatics. 

"  An  idiot,  or  natural  fool,  is  one  that  hath  had  no  understanding 
from  his  nativity  ;  and  therefore  is,  by  law,  presumed  never  likely  to 
attain  any.  For  which  reason,  the  custody  of  him  and  his  lands  was 
formerly  vested  in  the  lord  of  the  fee^  (and  therefore  stiU,  by 
special  custom,  in  some  manors,  the  lord  shall  have  the  ordering  of 
idiot  and  lunatic  copyholders)'' ;  but,  by  reason  of  the  manifold 
abuses  of  this  power  by  subjects,  it  was  at  last  provided,  by  common 
consent,  that  it  should  be  given  to  the  king,  as  the  general  conserva- 
tor of  his  people,  in  order  to  prevent  the  idiot  from  wasting  his 
estate,  and  reducing  himself  and  his  heirs  to  poverty  and  distress.^ 
This  fiscal  prerogative  of  the  crown  is  declared  in  parliament  by 
statute  17  Ed.  II.  c.  ix.,  which  directs  (in  affirmance  of  tlie  common 

'  Reg.  u.  Polwurt,  1  Gale  &  Davidson,  211.  1  Add.  &  £1.  new  ser.  818. 
9  Dowl.  Pract.  cas.  104. :  vi.  Jurist.  191. 

2  3  Inst.  58.     1  Hale,  P.  C.  423.     Molloy  dc  Jur.  Marit.  2,  225. 

^  Foster  on  Homicide.  A  bill  to  abolish  deodands  has  passed  the  House  of 
Lords,  June  184G. 

■*  See  Blackst.  Com.  b.  ii.  c.  v.  p.  72 ;  and  c.  xv.  pp.  243-245. 

^   Fleta,  1.  i.  c.  ii.  §  10.  (^  Dyer,  302.     Ilutt.  17.     Noy.  27. 

"^  Fitzh.  Nat.  Brev.  232. 
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Iaw)S  that  the  king  shall  have  the  ward  of  the  lands  of  natural  fools, 
taking  the  profits,  without  waste  or  destruction,  and  shall  find  them 
necessaries  ;  and,  after  the  death  of  such  idiots,  he  shall  render  their 
estates  to  their  heirs,  in  order  to  prevent  such  idiots  from  alienating 
their  lands,  and  their  heirs  from  being  disinherited. 

"  By  the  old  common  law  there  is  a  writ,  De  idiota  inquirendo,  to 
inquire  whether  a  man  be  an  idiot  or  not^  which  must  be  tried  by  a 
jury  of  twelve  men ;  and  if  they  find  him  purus  idiota,  the  profits 
of  his  lands  and  the  custody  of  his  person  may  be  granted  by  the 
queen  to  some  subject  who  has  interest  enough  to  obtain  them. 
This  branch  of  the  revenue  hath  been  long  considered  as  a  hardship 
upon  private  families ;  and  so  long  ago  as  in  the  8th  James  I.  it  was 
under  the  consideration  of  parliament  to  vest  this  custody  in  the 
relations  of  the  party,  and  to  settle  an  equivalent  on  the  crown 
in  lieu  of  it ;  it  being  then  proposed  to  share  the  same  fate  with  the 
slavery  of  feudal  tenures,  which  has  since  been  abolished.^  Yet  few 
instances  can  be  given  of  the  oppressive  exertion  of  it,  since  it 
seldom  happens  that  a  jury  finds  a  man  an  idiot  a  nativitate,  but 
only  non  compos  mentis  from  some  particular  time,  which  has  an 
operation  very  difi^erent  in  point  of  law. 

"A  man  is  not  an  idiot  if  he  hath  any  glimmering  of  reason,  so 
that  he  can  tell  his  parents,  his  age,  or  the  like  common  matters.* 
But  a  man  who  is  born  deaf,  dumb,  and  blind,  is  looked  upon  by  the 
law  as  in  the  same  state  with  an  idiot',  he  being  supposed  incapable 
of  any  understanding,  as  wanting  all  those  senses  which  fiu"nish  the 
human  mind  with  ideas. 

"  A  lunatic,  or  non  compos  mentis,  is  one  who  hath  had  understand- 
ing, but  by  disease,  grief,  or  other  accident,  hath  lost  the  use  of  his 
reason.''  A  lunatic  is,  indeed,  properly  one  that  hath  lucid  intervals, 
sometimes  enjoying  his  senses,  and  sometimes  not.  But  under  the 
general  name  of  non  compos  mentis  (which  Sir  E.  Coke  says^  is  the 
legal  name)  are  comprised  not  only  lunatics,  but  persons  under 
frenzies,  or  who  lose  their  intellects  by  disease ;  those  who  grow  deaf, 
dumb,  and  blind,  not  being  born  so ;  or  such,  in  short,  as  are  judged 
by  the  court  of  chancery  incapable  of  conducting  their  own  aflfairs.* 
To  these  also,  as  well  as  idiots,  the  crown  is  guardian,  but  for  a  very 
different  purpose.     For  the  law  always  imagines  that  these  accidental 

'  4  Rep.  126.  Memorand.  Scacc.  20  Ed.  I.  (prefixed  to  Maynard's  Year-book  of 
Ed.  n.),  fol.  20,  24. 

2  F.  N.  B.  232.  3  4  Inst.  203.     Com.  Journ.  1610. 

*  F.  N.  B.  233.  ^  Co.  Litt.  42.     Fleta,  1.  vi.  c.  xl. 

^  Idiota  a  casu  et  infirmitate.  Mem.  Sacch.  20  Ed.  I.  (Maynard's  Year-book  of 
Ed.  II.)  20.  '  1  Inst.  246. 

^  And  see  Blackst.  Com.  b.  iii.  eh.  27.  p.  427  ;  and  note  I.  by  Coleridge. 
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misfortunes  may  be  recovered ;  and  therefore  only  constitutes  the 
crown  a  trustee  for  the  imfortunate  pcrsens,  to  protect  then-  property, 
and  to  account  to  them  for  all  profits  received,  if  they  recover ;  or, 
after  their  decease,  to  their  representatives.  And  therefore  it  is 
declared  by  an  ancient  statute',  that  the  king  shall  provide  for  the 
custody  and  susteutation  of  lunatics,  and  preserve  their  lands  and  the 
profits  of  them  for  their  use  when  they  come  to  their  right  mind ; 
and  the  king  shall  take  nothing  to  his  own  use :  and  if  the  parties 
die  in  such  estate,  the  residue  shall  be  distributed  for  their  souls  by 
the  advice  of  the  ordinary,  and  of  course  (by  the  subsequent  amend- 
ments of  the  law  of  administration)  shall  now  go  to  their  executors 
or  administrators.  For  by  the  old  law  the  king  was  entitled  to  seize 
the  goods  of  intestates,  as  parens  patricB  and  general  trustee  of  the 
kingdom.  Afterwards  the  crown  invested  the  bishops  with  this 
branch  of  the  prerogative ;  and  they  were  entitled  to  dispose  of  the 
property  as  their  consciences  dictated,  after  deducting  two-thirds  for 
the  wife  and  children  of  the  deceased.  But  by  several  statutes, 
beginning  with  13  Ed.  I.  c.  xix.,  the  estate  of  intestates  is  distributed 
(after  the  payment  of  just  debts)  among  the  relations  of  the  deceased, 
under  the  direction  of  an  administrator  appointed  by  the  ecclesiastical 
judge,  whose  duties  are  analogous  to  those  of  an  executor  appointed 
by  \y\\\.  The  distribution  of  intestates'  eflfects  is  chiefly  regulated  by 
the  celebrated  statute  of  distributions,  22  &  23  Car.  II.  c.  x.,  explained 
by  29  Car.  II.  c.  iii.,  and  framed  on  the  model  of  the  llStli  novel  of 
Justinian. 

"  On  the  first  attack  of  lunacy,  or  other  occasional  insanity,  while 
there  may  be  hopes  of  a  speedy  restitution  of  reason,  it  is  usual  to 
confine  the  unhappy  objects  in  private  custody,  under  the  direction 
of  their  nearest  friends  and  relations ;  and  the  legislature,  to  prevent  • 
all  abuses  incident  to  such  private  custody,  hath  thought  proper  to 
interpose  its  authority,  by  statute  14  Geo.  III.  c.  xlix.  (continued  by 
19  Geo.  III.  c.  XV.,  and  made  perpetual  by  26  Geo.  III.  c.  xci.),  for 
regulating  private  mad-houses."  But  those  statutes  are  now  repealed ; 
the  care  and  treatment  of  idiots  and  lunatics  are  regulated  by  the 
statute  8  &  9  Vict.  c.  100.  The  erection  and  regulation  of  county 
and  borough  lunatic  asylums,  and  the  maintenance  of  pauper  lunatics, 
arc  provided  for  by  statute  8  &  9  Vict.  c.  126.  AVhen  the 
disorder  is  grown  permanent,  and  the  circumstances  of  the  party  will 
bear  the  additional  expense,  it  is  proper  to  apply  to  the  royal 
authority  to  Avarrant  a  lasting  confinement. 

"  The  method  of  proving  a  person  mm  compos  is  very  similar  to  that 
of  pruving  him  an  idiot.     The  lord  chancellor,  to  whom,  by  special 

'  Stat.  17  Ed.II.  c.  X. 
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authority  from  the  crown,  the  custody  of  lunatics  is  entrusted ' " 
(though  it  may  be  granted  to  any  officer  the  crown  thinks  fit,  and  has 
been  held  by  the  lord  high  treasurer-),  "upon  petition  or  information, 
grants  a  commission,  in  the  nature  of  a  writ  de  idiota  inquirendo,  to 
inquire  into  the  party's  state  of  mind."  The  investigation  takes  place 
before  two  or  one  of  two  persons  (who  must  be  Serjeants  at  law  or 
barristers  of  ten  years'  standing,  and  hold  their  offices  during  good 
behaviour)  appointed  by  virtue  of  the  stat.  5  and  6  Vict,  c.lxxxiv.,  and 
who,  by  stat.  8  and  9  Vict.  c.  c.  s.  2.  are  styled  masters  in  lunacy,  and 
a  jury  of  not  less  than  twelve  men.  The  statute  does  not,  however, 
prevent  the  lord  chancellor  from  directing  commissions  to  any  fit  and 
proper  person  or  persons  in  addition  to  the  two  permanent  commis- 
sioners. If  the  jury  find  that  the  party  is  non  compos,  the  lord  chan- 
cellor usually  commits  the  care  of  his  person,  with  a  suitable  allowance 
for  his  maintenance,  to  some  friend,  who  is  then  called  his  committee. 
"  However,  to  prevent  sinister  practices,  the  next  heir  is  seldom  per- 
mitted to  be  this  committee  of  the  person,  because  it  is  his  interest 
that  the  party  should  die.  But  it  has  been  said,  there  lies  not  the 
same  objection  against  his  next  of  kin,  provided  he  be  not  his  heir ; 
for  it  is  his  interest  to  preserve  the  lunatic's  life,  in  order  to  increase 
the  personal  estate  by  savings,  which  he  or  his  family  may  hereafter 
be  entitled  to  enjoy.^  The  heir  is  generally  made  the  committee  or 
manager  of  the  estate ;  it  being  clearly  his  interest,  by  good  manage- 
ment, to  keep  it  in  condition — accountable,  however,  to  the  court  of 
chancery,  and  to  the  non  compos  himself,  if  he  recovers  ;  or  otherwise, 
to  his  administrators.  In  matters  of  lunacy,  an  appeal  lies  from  the 
lord  chancellor  to  the  queen  in  council.^  Stat.  8  and  9  Vict.  c.  100. 
empowers  the  lord  chancellor  to  appoint  visitors  to  superintend  and 
report  to  him  upon  the  care  and  treatment  of  idiots,  lunatics,  and 
persons  of  unsound  mind,  found  so  by  inquisition,  and  makes  divers 
regulations  concerning  them. 

"  In  this  care  of  idiots  and  lunatics  the  civil  law  agrees  with  ours, 
by  assigning  them  tutors  to  protect  their  persons,  and  curators  to 
manage  their  estates.^  But  in  another  instance  the  Roman  law  goes 
much  beyond  the  English.  For  if  a  man,  by  notorious  prodigality, 
was  in  danger  of  wasting  his  estate,  he  was  committed  to  the  care  of 
tutors  and  curators  by  the  praetor^;  and  by  the  laws  of  Solon  such 
prodigals  were  branded  with  perpetual  infamy ;  but  with  us,  when  a 

'  3  P.  Wiliams,  108. 

2  Bro.  C.  c.  ccxxxiii.     2  Shaw  &  W.  525.     2  Dick,  550. 
^  P.  Wms.  638.  •*  Grosvenor  v.  Drax,  2  Knapp,  82. 

^  Pand.  lib.  xvii.  tit.  x.  de  curat,  furios.  The  civil  law  contains  much  valuable 
matter  respecting  persons  now  compos. 

6  L.  i.  ff.  de  curat,  furios. ;  1.  x.  eod.  tit.  5  1.  xiii. ;  1.  xv. ;  1.  xvi.  §  3. 
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man,  on  an  inquest  of  idiocy,  was  returned  an  unthrift,  and  not  an 
idiot ',  no  furtlier  proceedings  have  been  had."  Blackstonc  expresses 
a  doubt  whether  this  provision  of  the  Roman  law  be  consistent  Avith 
the  genius  of  a  free  nation,  who  claim  and  exercise  the  liberty  of 
using  their  own  property  as  they  please.  But  the  civil  law  on  this 
matter  is  grounded  on  the  principle  (which,  indeed,  is  laid  down  in 
the  Institutes),  that  it  is  expedient  for  the  commonwealth  that  no 
man  should  misuse  his  property ;  and  the  very  same  reason  which 
justifies  the  law  in  restraining  a  lunatic  from  squandering  his  property, 
is  also  applicable  to  a  prodigal.  Such  a  method  of  benefiting  the 
individual,  and  of  preserving  estates  in  families,  is,  perhaps,  peculiarly 
well  adapted  to  the  principles  of  a  constitution  like  ours,  to  Avhich  the 
maintenance  of  aristocracy  is  absolutely  essential ;  and  it  cannot  be 
doubted  that  many  illustrious  houses  would  have  been  preserved  by 
such  a  salutary  interference  with  individual  liberty. 

"  This  may  suffice  for  a  short  view  of  the  queen's  ordinary  revenue, 
or  the  proper  patrimony  of  the  crown  which  was  very  large  formerly, 
and  capable  of  being  increased  to  a  magnitude  truly  formidable ;  for  there 
are  very  few  estates  in  the  kingdom  that  have  not  at  some  period  or 
other,  since  the  Norman  Conquest,  been  vested  in  the  hands  of  the 
king  by  forfeiture,  escheat,  or  otherwise.  But,  fortunately  for  the 
liberty  of  the  subject,  this  hereditary  landed  revenue,  by  a  series  of 
improvident  management,  is  sunk  almost  to  nothing  ;  and  the  casual 
profits  arising  from  the  other  branches  of  the  census  regalis  are, 
likewise,  almost  all  of  them  alienated  from  the  crown ;  in  order  to 
supply  the  deficiencies  of  which,  we  are  now  obliged  to  have  recourse 
to  new  methods  of  raising  money  unknown  to  our  early  ancestors, 
which  methods  constitute  the  queen's  extraordinary  revenue."  This 
will  be  the  subject  of  the  ensuing  chapter. 

'  Bro.  Abr.  tit.  Idiot,  pi.  4. 
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CHAPTER   XIV. 

OF    THE    queen's    EXTRAORDINARY    REVENUE. 

There  is  a  manifest  duty  incumbent  on  all  members  of  the  common- 
wealth to  contribute  towards  the  support  of  those  institutions  whereby 
civil  society  (without  which  mankind  could  not  live  in  a  manner  con- 
formable to  their  honourable  nature,  and  the  objects  for  which  they 
were  created)  is  maintained  and  perpetuated,  and  they  are  secured  in 
the  enjoyment,  not  only  of  their  lives  and  property,  but  of  all  the 
advantages  belonging  to  civilization.  No  man  can  refuse  to  perform 
this  duty  without  offending  against  natural  law,  and  consequently 
against  the  obligations  of  a  Christian  ;  because  the  social  state  is  a 
portion  of  secondary  natural  law  ^  and  that  institution  cannot  be 
supported  except  by  the  contributions  of  the  citizen.  And  here  it  may 
be  well  to  remind  the  reader,  that  natural  law  is  not  the  law  which 
governs  man  in  what  is  vulgarly  called  a  state  of  nature,  but  that  law 
which  is  agreeable  to  the  nature  of  man,  and  the  ends  for  which  he 
was  created.^ 

The  trifling  amount  of  the  hereditary  patrimony  of  the  crown, 
when  compared  with  the  great  and  various  exigencies  of  state  in  joeace 
and  war,  render  it  necessary  (as  we  have  already  seen)  to  have  recourse 
to  methods  of  raising  money  unknown  to  our  early  ancestors,  which 
methods  constitute  the  queen's  extraordinary  revenue.  And  this  is  a 
subject  of  very  great  constitutional  importance,  not  only  from  the 
necessity  of  supplies  for  carrying  on  the  government,  but  because 
the  right  of  the  commons  to  grant  or  refuse  them,  and  the  control 
of  parliament  over  the  revenue  when  granted,  constitute  the  very 
keystone  of  the  liberties  of  the  realm. 

"  These  extraordinary  revenues  are  (as  Blackstone  informs  us)  ^ 
usually  called  by  the  synonymous  names  of  aids,  subsidies,  and 
supplies  ;  and  are  voted,  as  we  have  formerly  seen,  by  the  connnons 
of  Great  Britain  in  parliament  assembled.  When  they  have  voted  a 
supply  to  her  majesty,  and  settled  the  quantum  of  that  supply,  they 

Hooker,  Eccles.  Polit.  b.  i.  §  10.     Pufendorf,  Dev.  de  rHomme  et  du  Citoyen, 
1.  ii.  c.  V.  vi.  and  1.  i.  c.  iii. 

"  Hooker,  ibid.     Pufendorf,  ibid. ;  especially  1.  i.  c.  iii. 
^  Blaekst.  Com.  b.  i.  c.  viii.  p.  308.  and  to  end  of  chapter. 
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usually  resolve  themselves  into  what  is  called  a  committee  of  ways 
and  means,  to  consider  the  ways  and  means  of  raising  the  supj^ly  so 
voted.  And  in  this  committee  every  member  (though  it  is  looked 
upon  as  the  peculiar  province  of  the  chancellor  of  the  exchequer)  may 
propose  such  scheme  of  taxation  as  he  thinks  will  be  least  detrimental 
to  the  jaublic.  The  resolutions  of  this  committee,  when  reported  to, 
and  approved  by  a  vote  of  the  house,  are  in  general  esteemed  to  be 
(as  it  were)  final  and  conclusive.  For  though  the  supply  cannot  be 
actually  raised  upon  the  subject  till  directed  by  a  vote  of  the  whole 
parliament,  yet  no  monied  man  will  scruple  to  advance  to  the  govern- 
ment any  quantity  of  ready  cash,  on  the  credit  of  a  bare  vote  of  the 
House  of  Commons,  though  no  law  be  yet  passed  to  establish  it." 

Before  entering  on  the  subject  of  the  particular  sources  whence 
the  supplies  are  drawn,  it  is  proper  to  consider  the  mode  in  which 
they  are  granted,  appropriated,  and  ajjplied. 

On  the  grant  of  supplies  little  need  be  said,  that  subject  having 
been  treated  elsewhere.^  The  distinction  between  the  committee  of 
supply  and  the  committee  of  ways  and  means  is  important  to  be  kept 
in  mind.  The  committee  of  supply  is  a  committee  of  the  whole  house, 
appointed  by  the  house  at  the  beginning  of  every  session,  in  conse- 
quence of  the  order  of  the  18th  February,  1669,  and  presided  over 
by  a  regular  official  cliairman,  who  is  also  president  of  the  committee 
of  ways  and  means,  and  other  committees  of  the  whole  house.  Its 
proper  function  is  to  consider  the  amount  of  the  supply  to  be  voted 
to  the  crown  for  jDurposes  of  state.  And  as  it  takes  its  origin  from 
the  aids  demanded  by  the  crown,  it  can  properly  have  no  cognisance 
of  any  matters  but  such  as  are  laid  before  the  House  of  Commons, 
by  direction  of  tlie  crown,  for  the  public  service  ;  and  therefore,  if  at 
any  time  it  is  thought  expedient  to  vote  a  sum  of  money  in  the  com- 
mittee of  supply,  which  is  not  intended  for  the  service  of  the  army, 
or  navy,  or  ordnance,  or  any  other  aid  demanded  by  the  crown,  the 
house  must,  in  order  to  entitle  the  committee  to  take  the  matter  into 
their  consideration,  enable  them  to  do  so  by  voting  a  special  instruc- 
tion to  that  effect.  And  here,  again,  the  house  have  imposed  another 
restraint  upon  themselves  in  the  exercise  of  that  most  valuable  and 
important  privilege,  "  the  sole  right  of  granting  away  the  money  of 
their  fellow-subjects;"  for  by  a  resolution  of  the  lltli  Dec.  1706, 
which  upon  the  11th  of  June,  1713,  was  declared  to  be  a  standing 
order,  the  house  resolved,  "  That  they  icill  receive  no  pet/'f/on  for  any 
sura  of  money  relating  to  the  public  service  hut  what  is  recommended  hy 
the  crown."  And  the  uniform  practice  of  the  house  has  applied  this 
order,  not  only  to  petitions  for  public  money,  or  for  money  relating 

Chap.  vii. 
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to  the  public  service,  but  to  all  motions  whatever  for  grants  of  money, 
except  in  the  form  of  addresses  to  the  crown  whether  the  grounds  of 
such  applications  have  been  public  or  private.'  But  motions  for 
such  addresses  must,  by  a  resolution  agreed  to  on  the  22d  Feb.  1821, 
be  proceeded  upon  only  in  committee  of  the  whole  house.  It  is 
necessary  here  to  observe,  that  the  permanent  charges  on  the  revenue, 
the  annual  payment  of  which  out  of  the  public  income  is  authorised 
by  statutes,  are  altogether  beyond  the  control  of  the  committee  of 
supply.  Such  is  the  interest  on  the  national  debt,  the  civil  list,  and 
the  salaries  of  the  judges. 

The  committee  of  ways  and  means  is  (excepting  as  to  its  functions) 
in  all  respects  similar  to  that  which  has  just  been  described ;  but  its 
object  is  to  find  out  modes  of  raising  the  supply  which  the  house 
(upon  resolutions  reported  from  the  committee  of  su^^ply,  and  agreed 
to  by  the  house,)  have  granted  to  her  majesty  :  and  the  first  conside- 
ration attending  this  proceeding  is,  that  the  money  proposed  to  be 
raised  upon  the  subject,  by  loans  or  taxes,  or  any  other  mode,  should 
not  exceed  the  sum  ah-eady  granted  in  the  committee  of  supjoly.  It  is, 
for  this  reason,  incumbent  on  the  chancellor  of  the  exchequer,  or  first 
lord  of  the  treasiu'y,  or  whatever  member  of  the  house  proposes  the 
ways  and  means  for  raising  money  for  the  service  of  the  current  year, 
to  explain  and  to  show  to  the  house,  by  a  detail  of  the  sums  granted 
for  the  several  services  that  the  amount  of  those  sums  will  be  a  sufficient 
justification,  in  point  of  quantity,  to  the  committee  of  ways  and  means 
to  adopt  such  measures,  and  to  impose  such  taxes,  as  shall  be  then 
recommended  to  them.  Having  communicated  what  is  commonly 
called  the  budget,  that  is  to  say  his  calculations  of  the  probable 
income  and  expenditure,  and  his  views  of  the  resources  of  the  country, 
the  minister  proposes  resolutions  for  the  adoption  of  the  committee, 
which  when  reported  on  a  subsequent  day  to,  and  adopted  by  the 
house,  form  the  groundwork  of  bills  ordered  by  the  house  providing 
for  the  public  service  and  accomplishing  the  financial  measures  of 
the  government.  Those  resolutions  may  be  disagreed  to,  amended, 
postponed,  or  recommitted  by  the  house.  But  if  a  resolution  be 
amended  by  the  house  on  the  report,  the  amendment  can  only 
diminish  the  proposed  burden,  and,  in  order  to  effect  an  increase,  the 
resolution  must  be  recommitted,  for  an  addition  to  the  public  burthens 
can  only  be  made  in  committee.^  And  Hatsell  lays  it  down,  that  this 
proceeding  (arising  out  of  that  regard  and  attention  which  the  House 
of  Commons  ought  at  all  times  to  show  towards  the  people,  that  the 
burdens   imposed    upon    them  may  not   be  larger  than  the  public 


'Hats.  Piec.  vol.  iii.  p.  104—196.     May,  Law  of  Pari.,  p.  335. 
"  May,  Law  of  Pari.,  p.  331.  335. 
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exigencies  require,)  ought,  for  this  reason,  if  for  no  other,  to  be  most 
sti'ictly  adhered  to. 

Tlie  committee  of  ways  and  means,  being  specially  appointed  for 
considering  such  propositions  only  as  may  raise  the  supply  granted  in 
the  curi-ent  session  of  parliament,  ought  not,  nor  can  properly  take 
any  other  matters  into  their  consideration,  without  particular  powers 
given  them  for  that  purpose  by  instruction  from  the  house ;  and 
therefore,  where  It  Is  found  necessary  to  impose  taxes,  or  to  charge 
duties  which  are  not  applied  towards  the  service  of  the  year,  this,  if 
done  in  the  committee  of  ways  and  means,  must  be  by  special 
authority  of  the  house ;  but  it  may  as  well  be  done,  and,  indeed,  vf'ith 
more  propriety,  in  any  other  committee  of  the  house  appointed  for 
that  particular  purpose.^  Thus  It  appears,  that  the  committee  of 
supply  controls  the  public  expenditure ;  and  the  committee  of  ways 
and  means  provides  the  public  Income.  But  the  precise  distinction 
between  the  functions  of  the  two  committees  Is  clearly  shown  by  the 
jiroceedings  of  each  in  reference  to  exchequer  bills,  whereby 
considerable  sums  are  raised  in  anticipation  of  the  annual  revenue. 
The  committee  of  ways  and  means  authorise  those  bills  to  be  issued, 
while  the  committee  of  supply  from  time  to  time  grant  sums  of 
money  to  pay  off  and  discharge  tliem.^ 

We  now  come  to  consider  the  appropriation  of  the  supplies. 

When  the  committee  of  supply,  and  then  that  of  ways  and  means 
are  closed,  the  House  of  Commons  pass  a  bill,  in  which  the  several 
grants  which  have  been  made  In  the  committee  of  ways  and  means, 
by  land-tax,  malt-tax,  loan,  &c.,  are  recapitulated,  and  directed  to  be 
applied  to  those  services  which  have  been  voted  in  that  session  In  the 
committee  of  supply;  specifying  the  particular  sums  granted  for 
each  service  ;  appropriating  the  money  that  shall  be  paid  Into  the 
exchequer  for  their  discharge  ;  and  directing  that  the  said  supplies 
shall  not  be  applied  to  any  other  than  the  purposes  mentioned  in  the 
said  act.^ 

The  measure  of  appropriating  the  grants  of  the  commons  to  par- 
ticular services  Avas  attempted,  and  in  some  instances  carried  into 
execution,  soon  after  the  restoration.^  The  extravagance  of  Charles 
II.,  and  the  several  pretences  used  by  him  for  obtaining  supplies  for 

'  Hats.  Prec.  vol.  ili.  p.  196-199. 

^  May,  Law  of  Pari.,  p.  329,  330.  As  to  the  preparation  and  issuing  of  exchequer 
bills,  see  stat.  5  &  6  Vict.  c.  66. ;  which  is  grounded  on  tlie  enquiry  made  under 
Stat.  .5  &  6  Vict.  c.  xi.,  respecting  forged  exche(|uor  bills. 

^  Ibid.  p.  201,  202. 

*  Sec  earlier  attempts,  14  Ed.  III.  st.  2.  c.  i.,  and 5  Rich.  II.  st.  2.  c.  iii.  ;  and  see 
Hats.  Prec.  vol.  iv.  p.  Hi.,  case  of  JNlichael  de  la  Pole. 
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extraordinary  services',  whicli,  when  obtained,  he  immediately 
squandered  in  defraying  the  expenses  of  a  dissolute  court,  perhaps 
suggested  the  idea  at  this  time ;  and  though  it  was  strongly  objected 
to  by  lord  Clarendon  and  the  other  ministers,  from  its  novelty,  and 
being,  as  they  termed  it,  a  republican  measure,  the  necessity  of 
adopting  some  such  expedient,  in  order  to  secure  to  the  public  use 
the  money  granted  for  that  purpose,  recommended  it  to  the  House  of 
Commons,  and  induced  them  to  carry  it  into  effect.^ 

That  supplies  granted  by  parliament  are  only  to  be  expended  for 
particular  objects,  specified  by  the  authority  of  that  assembly,  became 
from  this  time  an  undisputed  principle,  recognised  by  frequent,  and 
at  length  constant,  practice.  It  produced  the  effect  of  compelling 
the  ministers  of  the  crown  to  lay  estimates  regularly  before  the 
House  of  Commons  ;  and,  by  exposing  the  management  of  the  public 
revenues,  has  given  to  parliament  not  only  a  real  and  effective  con- 
trol over  an  essential  branch  of  the  executive  administration,  but 
in  some  measure  rendered  them  partakers  in  it.^  The  House  of 
Commons  has  thereby  obtained  so  effectual  a  control  over  the 
executive  power,  that  no  administration  can  possibly  subsist  without 
its  concurrence ;  nor  can  the  session  of  parliament  be  intermitted  for 
an  entire  year,  without  leaving  both  the  naval  and  the  military  force 
of  the  kingdom  unprovided  for.  In  time  of  war,  however,  it  is 
sometimes  necessary  to  relax  the  strict  rule  of  appropriation ;  and  it 
has  not  been  very  uncommon  in  such  cases  to  grant  considerable  sums 
on  a  vote  of  credit,  which  the  crown  is  thus  enabled  to  apply  at  its 
discretion  during  the  recess  of  parliament :  and  it  has  been  observed, 
that  we  have  also  had  too  frequent  experience  that  the  charges  of 
the  public  service  have  not  been  brought  within  the  limits  of  the 
last  year's  appropriation.* 

The  mode  of  appropriation  varied  throughout  the  reign  of  king 
William  and  queen  Anne  :  sometimes  the  produce  of  the  duties  was 
ap})lied  in  the  same  act  by  which  they  w^ere  authorised  to  be  levied ; 
in  other  instances,  monies  that  have  been  levied  by  one  act  were 
appropriated  by  another  act  of  the  same  session  :  sometimes  the  sums 
brought  into  the  exchequer  were  specially  applied,  in  different 
proportions,  to  particular  services ;  at  other  times,  during  the  reign 
of  queen  Anne,  the  grants  were  appropriated  generally  to  the  public 

'  See,  in  Append,  to  Dalrymple's  Memoirs  of  Great  Britain  and  Ireland,  letters 
between  Charles  11.,  the  duke  of  York,  and  the  French  ministers. 

-  Hats.  Prec.  vol.  iii.  p.  202.  Sir  George  Downing,  one  of  the  tellers  of  the  ex- 
chequer, introduced  the  appropriating  clause  here  referred  to  into  a  subsidy-bill  in 
1G65,  and  it  was  carried  by  172  to  102.  Clarendon,  Life,  vol.  iii.  p.  10.  &c.,  yr. 
166.5.     Hallam,  Const.  Hist.  vol.  ii.  c.  xi.  p.  483. 

^  Hallam,  Const.  Hist.  vol.  ii.  c.  xi.  p  483- 

"*  ibid,  vol  iii.  c.  xv.  pp.  159,  160. 
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services  of  the  army,  navy,  and  ordnance,  but  Avitliout  specifying 
the  particular  sums  for  each  service.  This  difterence  in  the  mode  of 
appropriation  probably  arose  from  the  difficulty  of  ascertaining  in 
time  of  war  (and  especially  a  war  carried  on  in  so  many  different 
parts  of  the  world  as  that  was  in  the  reign  of  queen  Anne),  the 
precise  sums  which  would  be  found  necessary  for  each  service ;  for, 
upon  the  conclusion  of  the  peace  of  Utrecht,  the  Commons  returned 
to  what  had  been  the  practice  throughout  the  reign  of  king  William ; 
and  in  the  acts  of  the  tenth  year  of  queen  Anne,  c.  xxvi.,  and  the 
12th  of  queen  Anne,  sess.  2,  c.  ix.,  again  specified  the  particular  sums 
which  they  thought  necessary  to  be  applied  to  the  diftcrcnt  services 
they  had  voted  in  the  course  of  that  session.  And  this  mode  has  been 
from  that  time  followed,  without  any  variation.* 

We  must  now  proceed  to  the  method  of  application  of  the  supplies 
to  the  public  service. 

It  is  evident  that  unless  a  system  of  control  over  the  application  of 
the  public  revenues  to  the  various  purposes  of  government  by  the 
officers  of  the  crown  were  established,  not  only  malversation  could 
with  difficulty  be  prevented,  or  even  detected,  but  the  appropriation 
of  the  supplies  by  parliament  might  easily  be  evaded. 

The  principle  of  that  control  was  admirably  carried  into  effiact  by 
the  ancient  constitution  of  the  receipt  of  the  exchequer.  From  the 
Norman  conquest,  the  exchequer  has  been  the  great  conservator  of 
the  public  money ;  not  only  having  to  provide  for  the  safe  custody 
and  due  appropriation  of  the  public  revenue,  but  exercising  a  direct 
and  decided  control  over  the  office  of  the  lord  hio;h  .treasurer,  the 
commissioners  of  the  treasury  (when  that  office  is  executed  by  com- 
mission), and  the  executive  government.  The  general  principle  of 
that  control  is,  the  separation  of  the  custody  or  guardianshi})  of 
the  public  money  from  the  function  of  payment.  The  peculiar 
function  of  the  exchequer  is  to  receive  the  public  revenues ;  and  that 
of  the  treasury  to  apply  them,  or  pay  them  to  the  different  depart- 
ments of  government.  Thus  the  first  branch  of  the  duty  of  the 
exchequer  is  the  receipt  of  the  public  money ;  and  the  second  is  the 
issue  of  the  same,  under  orders  from  the  proper  authority.  The 
exchequer  is  armed  with  a  power  of  denying  its  sanction  to  any 
demands  upon  it  from  whatever  minister  or  department  they  are 
made,  unless  those  demands  are  found  in  accordance  with  the 
determinations  of  the  legislature ;  and  the  second  branch  of  its 
functions,  namely,  that  of  issue,  therefore  involves  the  most  im- 
portant duty  of  control.  Botli  branches,  on  the  other  hand,  require, 
in   a   matter  of  such  national  and   historical  importance,  the    duty 

'  Hatsell,  Prec.  vol.  iii.  p.  -204,  205. 


THE  queen's  extraordinary  revenue.      209 

of  record.  Thus,  not  only  the  exchequer  is  a  control  upon  the 
treasury,  but  the  recorded  accounts  of  moneys  issued  by  the  former 
check  those  of  the  sums  drawn  out  of  it  by  the  latter.  A  further 
check,  as  to  accounts,  is  provided  by  the  ancient  constitution  of  the 
exchequer  in  that  department  itself;  for  the  records  of  receipt  and 
those  of  issue,  kept  by  separate  officers,  mutually  check  each  other.  ^ 
Such  are  the  general  principles  on  which  the  ancient  system  of  the 
administration  of  the  receipt  and  payment  of  the  public  revenue  is 
founded.  And  here  we  cannot  but  admire  the  wisdom  of  a  con- 
stitution so  ancient,  so  complicated  in  its  details,  and  yet  in  which 
general  principles  are  accurately  understood,  and  judiciously  brought 
into  practice.  The  ancient  machinery  of  that  important  department 
was  somewhat  tardy,  but  in  the  main  it  effected  its  object.  It  has 
safely  preserved  the  revenue  committed  to  its  charge  ;  no  great  frauds 
have  been  committed  ;  and,  on  the  contrary,  many  great  frauds  have 
frequently  been  prevented  and  detected.^ 

The  system,  however,  had  its  origin  in,  and  derived  many  of  its 
characteristics  from,  a  period  when  all  the  facilities  and  securities 
now  in  operation  for  the  transfer  in  money,  —  when  banks,  bank- 
credit,  bank-checks,  and  bank-paper,  were  entirely  unknown.^  It 
was  therefore  recommended,  by  the  commissioners  appointed  in  1831 
to  inquire  into  the  subject  of  public  accounts,  to  make  such  altera- 
tions therein  as  the  change  of  the  system  of  finance,  the  decay  of  the 
ancient  ordinary  patrimony  of  the  crown,  and  the  new  sources  whence 
the  public  supplies  are  drawn,  appeared  to  demand :  but  without  im- 
pairing those  principles  of  control  and  record  on  which  the  ancient 
constitution  of  the  exchequer  Avas  constructed.  These  recommen- 
dations were  carried  into  effect  by  statute  4  Wm.  IV.  c.  xv.,  under 
the  provisions  of  which  the  chief  features  of  the  present  system  are 
as  follow  :  — 

The  bank  of  England  performs  the  same  functions  towards  the 
crown  which  every  banker  fulfils  to  a  customer  having  an  account 
with  his  house.  Thus  the  public  revenue  is  paid  into  the  bank  to 
the  credit  of  the  comptroller  of  the  exchequer,  whose  duties  corre- 
spond with  those  of  the  auditor  of  the  exchequer  and  clerk  of  the 
pells  under  the  old  system,  except  so  far  as  those  two  officers  were 
a  control  over  each  other.  The  comptroller,  that  he  may  be 
perfectly  independent,  is  not  removable  from  office,  except  on  an 
address  of  both  houses  of  parliament.     He   is  incapable   of  sitting 

'  Report,  on  the  exchequer,  of  the  commissioners  of  public  accounts.  Ordered 
to  be  printed  by  the  House  of  Commons,  10th  Oct.  1831. 

^  Sir  James  Graham's  speech  in  the  House  of  Commons,  March  14,  1834. 
Hansard,  Pari.  Deb.  vol.  xxii.  p.  195. 

3  Ibid.  p.  196. 
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in  the  Plouse  of  Commons,  and  precluded  from  holding  any  other 
office  under  the  crown,  the  tenure  of  which  is  during  pleasure.  No 
moneys  can  be  paid  out  of  the  exchequer  without  the  authority  of 
the  comptroller,  who  must  act  in  person,  except  in  cases  of  illness, 
or  occasional  and  necessary  absence,  Avhen  his  duties  may  be  per- 
formed by  the  assistant  comptroller.  The  method  of  drawing  money 
out  of  the  exchequer  is  as  follows :  —  A  royal  order  under  the 
sign  manual,  countersigned  by  the  commissioners  of  the  treasuiy, 
is  directed  to  the  comptroller  of  the  exchequer,  directing  him  to 
place  at  the  bank  of  England,  to  the  credit  of  the  public  accountants 
of  the  crown,  in  the  respective  branches  of  the  service,  the  amount 
of  the  sum  granted  by  parliament,  in  such  proportions  as  those 
commissioners  shall  from  time  to  time  direct.  The  comptroller 
must  satisfy  himself  that  such  order  has  been  made  in  conformity 
Avith,  and  has  not  exceeded  the  amount  of,  the  grant  of  parliament. 
This  order  is  the  general  authority  for  the  comptroller  to  act  upon, 
so  far  as  regards  the  crown;  and  it  prevents  the  commissioners 
of  the  treasury  from  drawing  public  moneys  out  of  the  exchequer 
without  the  sovereign's  authorisation.  It  also  enables  the  comptroller 
to  see  at  once  whether  the  sums  of  money,  the  payment  of  which  the 
treasury  will  subsequently  require  him  to  authorise  from  time  to  time, 
agree  with  the  sums  appropriated  by  parliament  to  the  respective 
branches  of  the  public  service.  The  particular  sums  required  by  the 
treasury  are  then  transferred  as  follows :  —  The  commissioners  of 
the  treasur}^,  by  warrant  under  their  hand,  require  the  comptroller 
of  the  exchequer  to  transfer  such  sums  respectively  from  the  general 
fund  of  the  exchequer  at  the  bank  to  the  credit  of  the  respective 
officers  whose  duty  it  is  to  make  payments  on  account  of  the  several 
departments.  The  comptroller  satisfies  himself  that  the  warrant 
has  been  made  in  conformity  with  the  royal  order,  and  then  by 
warrant  under  his  hand  authorises  the  bank  of  England  to  grant 
credits  on  account  of  the  sura  or  sums  therein  mentioned  to  the 
person  or  persons  therein  described. 

With  respect  to  those  payments  with  which  the  public  revenue  is 
permanently  charged  by  act  of  parliament,  such  as  the  interest  of 
the  national  debt,  and  the  civil  list,  they  are  made  in  the  same  manner, 
with  this  exception,  that  no  royal  order  is  in  those  cases  required.  As  for 
the  salaries,  allowances,  and  other  charges,  payable  in  detail,  and  not 
to  the  public  accountants  of  the  crown  in  the  several  departments, 
they  ore  paid  by  a  paymaster,  who  has  a  separate  account  at  the  bank 
for  that  purpose,  under  regulations  established  by  the  treasury. 

If  the  c()nq)troller  without  sufficient  legal  ground  refuses  to  obey 
a  warrant  of  tiie  treasury,  the  remedy  is  tlie  same  that  existed  under 
the  ancient  system  by  the  common  law.  The  treasury  must  move 
for  a  mnndanuis  in  the  Court  of  Queen's  Bench,  commanding  the 
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comptroller  to  obey  the  warrant ;  and  then,  either  upon  his  showing 
cause  against  the  issuing  of  the  writ,  or  upon  his  return  thereto, 
the  question  of  law  comes  before  that  venerable  tribunal,  whether  the 
payment  in  question  is  authorised  by  the  act  of  parliament  under 
which  it  is  demanded,  and  which  must  be  specified  in  the  warrant. 

This  portion  of  the  administrative  and  constitutional  law  of  the 
realm  was  very  fully  discussed  in  an  important  case  which  occurred  in 
the  year  1811.  During  the  incapacity  of  King  George  IIL,  and 
before  the  Regency  Act  had  been  passed,  a  warrant  of  the  lords  of 
the  treasury  without  the  great  seal,  privy  seal,  or  sign  manual,  was 
directed  to  Lord  Grenville,  the  auditor  of  the  exchequer,  for  the 
issue  of  a  sum  of  money  duly  appropriated  by  act  of  parliament  to 
the  public  service.  Lord  Grenville,  with  the  advice  of  Sir  V.  Gibbs 
and  Sir  Thomas  Plumer,  attorney  and  solicitor  general,  held  that  that 
instrument,  not  being  in  accordance  with  the  statute  law  and  the 
course  of  the  exchequer,  was  not  imperative  upon  him ;  that  his 
duty  was  ministerial ;  and  that  he  could  exercise  no  discretionary 
power  in  the  matter.  But  he  gave  his  opinion  that  the  officers  of 
the  exchequer  must  act  under  the  authority  of  the  privy  seal,  how- 
ever irregularly  obtained.  It  Avas,  indeed,  admitted  throughout  the 
debates  in  parliament,  on  the  questions  arising  out  of  the  king's 
Illness,  that  the  great  and  privy  seal  would  give  authority  to  instru- 
ments, though  affixed  without  the  king's  command ;  but  that  the 
lord  chancellor  and  lord  privy  seal  would  be  responsible  for  the 
irregidar  use  of  the  seals.  The  difficulty  was  met  by  a  resolution  of 
both  Houses,  requiring  and  authorising  the  auditor  of  the  exchequer 
to  issue  the  money.  In  moving  that  resolution  in  the  House  of  Lords, 
Lord  Liverpool,  to  show  the  right  and  duty  of  the  confidential 
servants  of  the  crown  to  carry  on  the  duties  of  the  executive  govern- 
ment on  an  emergency,  so  far  as  necessity  required,  mentioned  that, 
during  the  king's  incapacity  in  1789,  Lord  Thurlow  put  the  great 
seal  witliout  the  authority  of  the  royal  sign  manual  to  commissions 
for  holding  the  assizes.  Lord  Grenville  consented  to  obey  the 
resolution  on  grounds  of  public  necessity ;  but,  in  his  place  in 
parliament,  condemned  the  mode  of  proceeding  adopted  by  the 
government;  and  both  his  lordship  and  Lord  Redesdaie  recom- 
mended the  issue  to  be  made  through  the  medium  of  the  privy  seal 
affixed  under  the  autlaority  of  the  two  houses  of  parliament.' 

Such  are  the  chief  outlines  of  that  system  whereby  the  aj)plication 
of  the  public  revenue  is  strictly  kept  Avithin  the  bounds  assigned  by 
the  constitutional  power  of  parliament,  until  it  comes  into  the  hands 

'  Pari.  Deb.  v.  xviii.  col.  682.  761-2,  787.  (Lords),  Earl  of  Devonshire's  Case, 
11  Co.  Rep.  91,  92,  and  see  Coke,  4  Inst.  106. 
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of  tlie  accountants  of  the  crown  in  eacli  department  of  the  state. 
Those  officex's  are  charged  Avith  the  sums  which  appear,  by  the  books 
.of  the  comptroller  of  the  exchequer,  to  have  been  placed  to  their 
credit ;  and  their  accounts  are  audited  by  certain  commissioners 
appointed  for  that  purpose,  who  are  to  satisfy  themselves,  by  the 
examination  of  vouchers,  that  they  have  actually  paid  the  moneys 
which  they  received  out  of  the  exchequer  account  at  the  bank.' 
These  commissioners,  by  statute  3  and  4  Wm.  IV.  c.  xcix.,  also 
audit  the  accounts  of  the  sheriffs  of  counties  (except  the  counties 
palatine j,  Avho  previously  passed  their  accounts  in  the  exchequer ; 
and  the  accounts  so  audited  are  transmitted  to  the  lord  high  treasurer 
or  lords  of  the  treasury,  by  whose  warrant  they  are  to  be  passed  by 
tlie  commissioners.  And  thus  the  function  of  audit  is  separated  from 
those  of  receipt,  control,  and  issue,  Avhich  properly  belong  to  the 
exchequer. 

We  will  now  proceed  to  take  a  somewhat  cursory  review  of  the 
various  sources  whence  the  extraordinary  revenue  of  the  crown  is 
drawn. 

The  taxes  which  are  raised  upon  the  subject  are  either  annual  or 
perpetual. 

The  annual  revenues  were  heretofore  those  arising  from  the  land- 
tax,  the  excise  upon  malt,  and  a  duty  on  pensions  and  offices ;  but 
since  the  land-tax  has  been  made  perpetual,  for  the  purpose  of 
redemjition,  the  annual  duties  are  the  excise  on  malt,  the  duties  on 
pensions  and  offices,  and  certain  duties  of  customs  on  sugar,  tobacco, 
and  snufF. 

The  malt-tax,  as  Blackstone  informs  us,  is  a  sum  of  750,000/., 
though  its  amount  has  necessarily  varied,  raised  every  year  by  par- 
liament ever  since  1697,  by  a  duty  of  Gd.  in  the  bushel  on  malt,  and 
a  proportionable  sum  on  certain  liquors,  such  as  cider  and  perry, 
which  might  otherwise  prevent  the  consumption  of  malt.  There  was 
formerly  a  direct  heavy  duty  on  beer,  besides  that  on  malt ;  but  the 
beer-duty  Avas  repealed  in  1830. 

The  duty  on  offices  and  pensions  in  England,  consisting  of  annual 
payments  of  Qd.  in  the  pound  (over  and  above  all  other  duties)  out  of 
all  salaries,  fees,  and  perquisites  of  office,  and  out  of  all  pensions  and 
gratuities  payable  by  the  croAvn,  exceeding  100/.  per  annum,  was 
first  imposed  by  stat.  31  Geo.  II.  c.  xxii.  ;  and  by  statute  38  Geo. 
III.  c.  V.  it  Avas  increased  to  the  sum  of  1^.  in  the  pound,  Avhich 
amount  has  been  since  annually  levied.  There  is  also  a  property  and 
income  tax  imposed  fur  three  years  by  stat.  5  Sc  6  A'ict.  c.  xxxv., 

'  The  commissioners  of  public  ucoounts  are  appointed  under  tliree  statutes  :  stat. 
25  Geo.  III.  c.  lii.;  stat.  46  (Jeo.  Ill.c.  oxli. ;  and  stat.  1  &  2  Geo.  IV.  c.  exxi. 
But  the  latter  act  is  amended  by  stat.  4  Wm.  IV.  c.  xv.  §  36. 
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amended  by  stat.  6  &  7  Vict.  c.  xxlv.,  and  continued  by  stat  8  Vict, 
c.  iv.,  for  three  years,  to  be  computed  from  the  5th  of  April,  1845. 
But  this  impost  professes  to  be  temporary,  and  cannot  therefore  be 
included  among  the  standing  constitutional  sources  of  revenue  of  the 
country. 

The  duty  on  sugar  in  queen  Anne's  reign  amounted  to  35.  6d.  per 
cwt. ;  and  after  many  variations,  it  Avas  declared  in  1826  to  be  con- 
stant at  37^.,  without  regard  to  price;  but  it  was  reduced  in  1830  to 
2As.  on  West  India  sugar,  and  32^.  on  East  India  sugar.  This  part 
of  the  revenue  is  governed  by  stat.  8  &  9  Vict.  c.  v.,  which,  however, 
is  only  an  annual  act,  and  the  sugar  duties  are  about  to  be  altered. 
The  excise  duty  upon  sugar  manufactured  in  the  United  Kingdom  is 
repealed,  and  a  new  excise  duty  of  14^.  per  cwt.  imposed  in  lieu 
thereof  by  stat.  8  Vict.  c.  xiii. 

A  moderate  duty  was  first  imposed  on  tobacco  in  1643.  From 
1789  to  1833,  it  fluctuated  from  1^.  od.  to  4^.  and  Zs.  per  pound.  ^ 

The  revenue  from  snuff  is  regulated  partly  by  the  same  law  which 
governs  the  duty  on  tobacco,  and  partly  by  statute  1  &  2  Geo.  IV. 
c.  cix.,  and  29  Geo.  III.  c.  Ixviii. 

I.  "  The  land-tax,"  Blackstone  informs  us,  "  in  its  modern  shape 
has  superseded  all  the  former  methods  of  rating  either  property,  or 
persons  in  respect  of  their  property,  whether  by  tenths  or  fifteenths, 
subsidies  on  land,  hydages,  scutages,  or  talliages ;  a  short  explanation 
of  which  will,  however,  greatly  assist  us  in  understanding  our  ancient 
laws  and  history. 

''  Tenths  and  fifteenths  were  temporary  aids  issuing  out  of  personal 
j)roperty,  and  granted  to  the  king  by  parliament.  They  were  for- 
merly the  real  tenth  or  fifteenth  part  of  all  the  movables  belonging 
to  the  subject,  when  such  movables  or  personal  estate  were  a  very 
different  and  much  less  considerable  thing  than  they  usually  are  at 
this  day.  Tenths  are  said  to  have  been  first  granted  under  Henry 
II.,  who  took  advantage  of  the  fashionable  zeal  for  crusades  to  intro- 
duce this  new  taxation  in  order  to  defray  the  expense  of  a  pious 
expedition  to  Palestine,  which  he  really  or  seemingly  had  projected 
against  Saladin,  emperor  of  the  Saracens,  whence  it  was  originally 
denominated  the  Saladine  tenth.  But  afterwards  fifteenths  were 
more  usually  granted  than  tenths.  Originally  the  amount  of  these 
taxes  was  uncertain,  being  levied  by  assessments  new  made  at  every 
fresh  grant  of  the  commons,  a  commission  for  which  is  preserved  by 
Matthew  Paris.  ^  But  it  was  at  length  reduced  to  a  certainty  in  the 
eighth  year  of  Edward  III.,  when  by  virtue  of  the  king's  commission 
new  taxations  were  made  in  every  township,  borough,  and  city,  in 

'  M'Culloch,  Diet.  ofCom.  '  ~  x.-d.  12^2. 
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the  kingdom,  and  recorded  in  the  exchequer ;  Avhich  rate  was  at  the 
tunc  the  fifteenth  part  of  the  value  of  every  township,  the  whole 
amounting  to  about  29,000/. ;  and  therefoi'e  it  still  kept  up  the  name 
of  a  fifteenth,  when  by  the  alteration  of  the  value  of  money,  and  the 
increase  of  personal  projierty,  things  came  to  be  in  a  very  different 
situation  :  so  that  when  of  later  years  the  commons  granted  the  king 
a  fifteenth,  every  parish  in  England  immediately  knew  their  propor- 
tion of  it,  —  that  is,  the  same  identical  sum  which  was  assessed  by 
the  same  rate  in  the  8th  Edward  III.,  —  and  then  raised  it  by  a  rate 
among  themselves,  and  returned  it  into  the  royal  exchequer. 

"  The  other  ancient  levies  were  in  the  nature  of  a  modern  land- 
tax  ;  for  we  may  trace  up  the  original  of  that  charge  as  high  as  the 
introduction  of  our  military  tenures  ^  when  every  tenant  of  a  knight's 
fee  was  bound,  if  called  ujson,  to  attend  the  king  in  his  army  for 
forty  days  in  every  year.  But  this  personal  attendance  growing 
troublesome  in  many  respects,  the  tenants  found  means  of  compound- 
ing for  it,  by  first  sending  others  in  their  stead,  and  in  process  of 
time  by  making  a  pecuniary  satisfaction  to  the  croAvn  in  lieu  of  it. 
This  pecuniary  satisfaction  at  last  came  to  be  levied  by  assessments, 
at  so  much  for  every  knight's  fee,  under  the  name  of  scutagcs,  wliich 
appear  to  have  been  levied  for  the  first  time  in  the  fifth  year  of 
Henry  IL,  on  account  of  his  expedition  to  Toulouse,  and  were  then 
mere  arbitrary  compositions,  as  the  king  tind  subject  could  agree. 
But  this  precedent  being  afterwards  abused  into  a  means  of  oppres- 
sion (in  levying  scutages  on  the  landowners  by  the  royal  authority 
only,  whenever  our  kings  went  to  wai',  in  order  to  hire  mercenary 
troops  and  pay  their  contingent  expenses),  it  became  thereupon  a 
matter  of  national  complaint ;  and  king  John  was  obliged  to  promise 
in  his  iniupia  cluirta  (c.  xiv.),  that  no  scutage  should  be  imposed 
without  the  consent  of  the  common  council  of  the  realm.  This 
clause  was,  indeed,  omitted  in  the  charters  of  Henry  III.,  where  ^  we 
only  find  it  stipulated  that  scutages  should  be  taken  as  they  were 
used  in  the  time  of  Henry  II.  Yet  afterwards,  by  a  variety  of 
statutes  under  king  Edward  and  his  grandson^,  it  was  provided  that 
the  king  shall  not  take  any  aids  or  tasks,  any  talliage  or  tax,  but  by 
the  common  assent  of  the  great  men  and  commons  in  parhament 
assembled. 

"  Of  the  same  nature  with  scutages  upon  knights'  fees  Avere  the 
assessments  of  hydage  upon  all  other  lands,  and  of  talliage  upon  cities 
and  boroughs."'     But  they  all  gradually  fell  into  disuse,  on  the  intro- 

'  Sec  Blackst.  Com.  b.  ii.  p.  (52-7o.  "^  9  Hen.  III.  c.  xxxvii. 

•''  Stat,  'ir,  Ed.  I.  c.  V.  and  vi. ;  stat.  M  Ed.  I.  st.  4,  c.  i. ;  slat.  14  Ed.  111.  st.  2, 
f.  i. ;  and  see  Forlesc.  Dc  Laud,  (by  Amos)  eh.  ix.  p.  26,  28, 
*  J\Iadox,  lliat.  Exeli.  480. 
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ductiou  of  subsidies,  about  the  time  of  king  Richard  II.  and  king 
Henry  IV.  These  were  a  tax  not  immediately  imposed  upon  pro- 
perty, but  upon  persons  in  respect  of  their  reputed  estates,  after  the 
nominal  rate  of  4^.  in  the  pound  for  lands,  and  2^.  6c?.  for  goods,  and 
for  those  of  aliens  in  a  double  proportion.  But  this  assessment  was 
also  made  according  to  an  annual  valuation,  wherein  the  computation 
was  so  very  moderate,  and  the  rental  of  the  kingdom  was  supposed 
to  be  so  exceedingly  low,  that  one  subsidy  of  this  sort  did  not, 
according  to  Sir  Edward  Coke  \  amount  to  more  than  70,000/., 
whereas  a  modern  land-tax  at  the  same  rate  produces  two  millions. 
It  was  anciently  the  rule  never  to  grant  more  than  one  subsidy  and 
two-fifteenths  at  a  time  ;  but  this  rule  was  broken  through  for  the 
first  time  on  a  very  pressing  occasion,  the  Spanish  invasion  in  1588, 
when  the  parliament  gave  Queen  Elizabeth  two  subsidies  and  four- 
fifteenths.  Afterwards,  as  money  sunk  in  value,  more  subsidies  were 
given;  and  we  have  an  instance,  in  the  first  parliament  of  1640,  of 
the  kinoj's  desirins;  twelve  subsidies  of  the  commons  to  be  levied  in 
three  years,  which  was  looked  upon  as  a  startling  proposal,  though 
Lord  Clarendon  says  ^,  that  the  speaker,  Serjeant  Glanville,  made  it 
manifest  to  the  House  how  very  inconsiderable  a  sum  twelve  subsidies 
amounted  to,  by  telling  them  he  had  computed  what  he  was  to  pay 
for  them  himself:  and  when  he  named  the  sum,  he  being  known  to 
be  possessed  of  a  great  estate,  it  seemed  not  worth  any  further  deli- 
beration. And,  indeed,  upon  calculation  we  shall  find  that  the  total 
amount  of  these  twelve  subsidies,  to  be  raised  in  three  years,  is  less 
than  what  was  in  our  own  time  raised  in  one  year  by  a  land-tax  of 
2^.  in  the  pound. 

"  The  grant  of  talliages,  scutagcs,  or  subsidies,  did  not  extend  to 
spiritual  preferments,  those  being  usually  taxed  at  the  same  time  by 
the  clergy  themselves  in  convocation;  which  grants  of  the  clergy 
were  confirmed  in  parliament,  otherwise  they  were  illegal  and  not 
binding,  as  the  same  noble  writer  observes  of  the  subsidies  granted 
by  the  convocation  which  continued  sitting  after  the  dissolution  of 
the  first  parliament  in  1640.  A  subsidy  granted  by  the  clergy  was 
after  the  rate  of  4^.  in  the  pound,  according  to  the  valuation  of  their 
livings  in  the  king's  books,  and  amounted,  as  Sir  Edward  Coke  tells 
us^,  to  about  20,000/.  While  this  custom  continued,  convocations 
were  wont  to  sit  as  frequently  as  parliaments  ;  but  the  last  subsidies 
thus  given  by  the  clergy  were  those  confirmed  by  stat.  15  Car.  II. 
c.  X. ;  since  which  another  method  of  taxation  has  generally  prevailed, 
which  takes  in  the  clergy  as  well  as  the  laity  ;  in  recompense  for 
Avhich  the  beneficed  clergy  have  from  that  time  been  allowed  to  vote 

'  4  Inst.  33.  ~  Clar.  Hist.  b.  ii.  ^  4  Inst.  .S:^. 
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at  the  election  of  knights  of  the  sliire  \  and  tlienceforth  the  prac- 
tice of  giving  ecclesiastical  subsidies  hath  fallen  into  total  disuse. 

"  The  lay  subsidy  was  usually  raised  by  commissioners  appointed 
by  the  crown,  or  the  great  officers  of  state ;  and  therefore,  in  the 
beginning  of  the  civil  wars  between  Charles  I.  and  his  parliament, 
the  latter  having  no  other  sufficient  revenue  to  support  themselves 
and  their  measures,  introduced  the  practice  of  hiying  weekly  and 
monthly  assessments  ^  of  a  specific  sum  upon  the  several  counties  of 
the  kingdom,  to  be  levied  by  a  pound-rate  on  lands  and  personal 
estates,  which  were  occasionally  continued  during  the  whole  usurpa- 
tion, sometimes  at  the  rate  of  120,000/.  a  mouth,  sometimes  at  inferior 
rates.^  After  the  Restoration,  the  ancient  method  of  granting 
subsidies,  instead  of  such  monthly  assessments,  was  07ice  renewed, 
namely,  in  1663,  when  four  subsidies  were  granted  by  the  temporalty, 
and  four  by  the  clergy,  Avhich  was  the  last  time  of  raising  supplies  in 
this  manner  ' :  for  the  monthly  assessments  being  now  established  by 
custom,  being  raised  by  commissioners  named  by  parliament,  and 
producing  a  more  certain  revenue,  from  that  time  forwards  we  hear 
no  more  of  subsidies ;  but  occasional  assessments  were  granted  as  the 
national  emergencies  required.  These  periodical  assessments,  the 
subsidies  which  preceded  them,  and  the  more  ancient  scutage,  hydage, 
and  talliage,  were  to  all  intents  and  purposes  a  land-tax,  and  the 
assessments  were  sometimes  expressly  called  so  ^ ;  yet  a  popular 
opinion  has  prevailed  that  the  land-tax  was  first  introduced  in  the 
reign  of  William  III." 

The  land-tax  is  placed  by  Blackstonc  vmder  the  head  of  annual 
taxes ;  but  it  was  made  perpetual  by  stat.  38  Geo.  III.  c.  Ix.,  which 
lias  been  amended  and  modified  by  several  subsequent  statutes.  At 
the  same  time  it  was  made  redeemable  by  tlic  owner  of  the  land  on 
Avhich  it  was  charged,  or  purchasable  by  any  other  person  on  default 
of  such  redemption. 

The  land-tax  is  raised  upon  individuals  (their  personal  estates  as 
well  as  real  being  liable  to  it)  by  commissioners  appointed  by  parlia- 
ment, being  the  principal  landowners  of  the  county  and  their  officers. 

II.  We  come  now  to  the  customs,  or  tlic  toll,  tribute  or  tariflf, 
payable  upon  merchandise  exported  and  imported.  "  The  considera- 
tions ^  upon  which  this  revenue  (or  the  more  ancient  part  of  it,  wliich 

'  Dalt.  of  Sheriffs,  334.     Gilb.  Hist,  of  Exch.  c.  iv.     4  Inst.  322. 

'^  29  Nov.,  4  Mar.  1642. 

^  One  of  these  bills  of  assessment  is  preserved  in  SeobcU's  Collection,  400. 

*  Mr.  Justice  Coleridjfe  has  shown  tiiut  the  grant  by  22  and  2:5  Car.  II.  c.  v.  in 
lfi70,  was  not  a  subsidy,  Init  rcsendjled  the  modern  land-tnx.  The  text  of  Black- 
stone  has  therefore  here  been  somewhat  altered. 

'  Com.  Journ.  2(;  June,  i)  Dec.  1678.  ^  Blackst.  Com.  b.  i.  c.  viii.  p.  314. 
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arose  only  from  exports,)  was  invested  In  the  king  were  said  to  be 
two:  1.  Because  he  gave  his  subject  leave  to  depart  the  kingdom, 
and  to  carry  his  goods  along  with  him;  2.  Because  the  king  was 
bound  of  common  right  to  maintain  and  keep  up  the  ports  and 
havens,  and  to  protect  the  merchants  from  pirates.  Some  have 
imagined  that  they  are  called  with  us  customs,  because  they  were  the 
inheritance  of  the  king  by  immemorial  usage  and  the  common  law, 
and  not  granted  him  by  any  statute  ' ;  but  Sir  Edward  Coke  hath 
clearly  shown  ^  that  the  king's  first  claim  to  them  was  by  grant  of 
parliament,  3  Ed.  L,  though  the  record  thereof  is  not  now  extant. 
And  indeed  this  is  in  express  words  confessed  by  statute  25  Ed.  I. 
c.  vii.,  wherein  the  king  promises  to  take  no  customs  from  merchants 
without  the  common  assent  of  the  realm,  '  saving  to  us  and  our  heirs 
the  customs  on  ivool,  skins,  and  leather,  formerly  granted  to  us  hy  the 
commonalty  aforesaid.^  These  were  formerly  called  the  hereditary 
customs  of  the  crown,  and  were  due  on  the  exportation  only  of  the 
said  three  commodities,  and  of  none  other;  which  were  styled  the 
staple  commodities  of  the  kingdom,  because  they  were  obliged  to  be 
brought  to  those  ports  where  the  king's  staple  was  established,  in 
order  to  be  there  first  rated  and  then  exported.^  They  were  denomi- 
nated, in  the  barbarous  Latin  of  our  ancient  records,  costuma,  not 
consuetudines,  which  is  the  language  of  our  law  when  it  means  merely 
usages.^  The  duties  on  wool,  sheepskins,  or  woolfells,  and  leather, 
exported,  were  called  costuma  antiqua  sive  magna,  and  were  payable 
by  every  merchant,  as  well  native  as  strangers ;  with  this  difference, 
that  mei^chant  strangers  paid  an  additional  toll,  namely,  half  as  much 
again  as  was  paid  by  natives.  The  costuma  parva  et  nova  were  an 
impost  of  od.  in  the  pound  due  from  merchant  strangers  only,  for  all 
commodities,  as  well  imported  as  exported,  which  was  usually  called 
the  alien's  duty,  and  was  first  granted  in  31  Ed.  I.^  But  these 
ancient  hereditary  customs,  especially  those  on  wool  and  woolfells, 
came  tc  be  of  little  account  when  the  nation  became  sensible  of  the 
advantages  of  a  home-manufacture,  and  prohibited  the  exportation  of 
wool  by  statute  2  Ed.  III.  c.  i. 

"  There  is  another  very  ancient  hereditary  duty  belonging  to  the 
crown,  called  the  prisage,  or  butlerage,  of  wines,  Avhich  is  considerably 
older  than  the  customs,  being  taken  notice  of  in  the  great  roll  of  the 
exchequer,  8  Rich.  I.,  still  extant.*"     Prisage  was  a  right  of  taking 


'  Dyer,  165.     Id.  43,  pi.  24.  -  2  Inst.  58,  59.  ^  jj^y.  9. 

*  The  duty,  imposed  by  several  stat.  of  Will.  III.  and  other  subsequent  reigns, 
onsalt,  which  injured  the  health  and  comfort  of  the  poorer  classes,  and  interfered 
with  agriculture,  was  abolished  by  stat.  5  Geo.  IV.  c.  Ixv. 

^  4  Inst.  29.  6  Madox,  Hist.  Exch.  526,  532. 
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two  tuns  of  wine  from  every  ship,  English  or  foreign,  importing  into 
Enghmd  twenty  tuns  or  more,  one  before  and  one  behind  the  mast ; 
which  by  charter  of  Edward  I.  was  exchanged  for  a  duty  of  two 
shilHngs  for  every  tun  imported  by  merchant  strangers,  and  called 
butlerage  because  paid  to  the  king's  butler.' 

"  Other  customs  payable  upon  exports  and  imports  were  dis- 
tinguished into  subsidies,  tonnage,  poundage,  and  other  imports. 
Subsidies  Avere  such  as  were  imposed  by  parliament  on  any  of  the 
staple  commodities  before  mentioned,  over  and  above  the  costuma 
magna  et  antiqua  ;  tonnage  was  a  duty  upon  all  wines  imported,  over 
and  above  the  prisage  and  butlerage  aforesaid ;  poundage  was  a  duty 
imposed  ad  valorem,  at  the  rate  of  twelve  shillings  in  the  pound,  on 
all  other  merchandise  whatever ;  and  the  other  imposts  were  such  as 
were  laid  by  parliament  as  circumstances  and  times  required.^  These 
distinctions  are  now  in  a  manner  forgotten,  except  by  the  officers 
immediately  concerned  in  this  department,  their  produce  being  in 
eflfect  all  blended  together  under  one  denomination  of  customs.  By 
these  we  understand  at  present  a  duty  or  subsidy  paid  by  the  merchant 
at  the  quay  upon  all  imported  as  well  as  exported  commodities,  by 
authority  of  parliament,  unless  where,  for  particular  national  reasons, 
certain  rewards,  bounties,  or  drawbacks,  are  allowed  for  particular 
exports  or  imports.  Those  of  tonnage  and  poundage,  in  particular, 
were  at  first  granted,  as  the  old  statutes  (and  particularly  1  Eliz.  c. 
XX.)  express  it,  for  the  defence  of  the  realm,  and  the  keeping  and 
safeguard  of  the  seas,  and  for  the  intercourse  of  merchandise  safely  to 
come  into  and  pass  out  of  the  same.  They  were  at  first  usually 
granted  only  for  a  stated  term  of  years,  as  for  two  years  in  5  Rich. 
II.  ^ ;  but  in  Henry  VI. 's  time  they  were  granted  to  him  for  life  by 
a  statute  in  the  thirty-first  year  of  his  reign,  and  again  to  Edward 
IV.  for  the  term  of  his  life  also ;  since  which  time  they  were 
regularly  granted  to  all  his  successors  for  life,  sometimes  at  their 
first,  sometimes  at  other  subsequent  parliaments,  till  the  reign  of 
Charles  I.,  when,  as  the  noble  historian  expresses  it  '^,  his  ministers 
were  not  sufficiently  solicitous  for  the  renewal  of  his  legal  grant. 
And  yet  these  imposts  wci'e  imprudently  and  unconstitutionally 
levied  and  taken,  without  consent  of  parliament,  tor  fifteen  years 
together,  which  was  one  of  the  causes  of  those  unhappy  discontents, 
justifiable  at  first  in  too  many  instances,  but  which  degenerated  at 
last  into  causeless  rebellion  and  murder.  For  as  in  every  other,  so 
in  this  particular  case,  the  king  (previous  to  the  commencement  of 

'  Dav.  s!     2  Bulstr.  254.     Stat.  cstr.  IG  Ed.  II.  Com.  Journ.  27  April,  1689. 
2  Dav.  11,  12.  ^  Ibid. 

*  Clar.  lli.st.  Rcbcll.  b.  iii. 
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hostilities)  gave  the  nation  a^^nple  satisfaction  for  the  errors  of  liis 
former  conduct,  by  passing  an  act  ^  whereby  he  renounced  all  power 
in  the  crown  of  levying  the  duty  of  tonnage  and  poundage  without 
the  express  consent  of  parliament,  and  also  all  power  of  imposition 
upon  any  merchandise  whatever.  Ui30n  the  restoration,  this  duty 
was  granted  to  king  Charles  II.  for  life,  and  so  it  was  to  his  two 
immediate  successors ;  but  now,  by  three  several  statutes  ^,  it  is  made 
perpetual,  and  mortgaged  for  the  debt  of  the  public.  The  customs 
thus  imposed  by  parliament  are  chiefly  contained  in  two  books  of 
rates,  set  forth  by  parliamentary  authority  ^ :  one  signed  by  Sir 
Harbottle  Grimston,  speaker  of  the  House  of  Commons  in  Charles 
II.'s  time ;  and  the  other,  an  additional  one,  signed  by  Sir  Spencer 
Comptori,  speaker  in  the  reign  of  George  I.,  to  which  also  subsequent 
additions  have  been  made."  But  the  statutes  3  &  4  Will.  IV.  c.  1, 
li,  lii,  liii,  Ivi,  Ivii,  Iviii,  lix,  Ix,  and  Ixi.  contain  the  existing  law  relating 
to  the  customs.  By  the  first  that  branch  of  the  revenue  is  entrusted  to 
a  board  of  commissioners  ;  and  by  the  second  its  general  regulation  is 
provided  for.  The  customs  duties  granted  by  divers  acts  of  parlia- 
ment were  consolidated  into  one  act  by  statute  3  &  4  Will.  IV.  c.  Ivi. ; 
and  that  statute  is  amended  by  subsequent  statutes,  which  are  con- 
solidated by  stat.  8  &  9  Vict.  c.  xc,  amended  by  stat.  9  &  10  Vict. 
c.  xxiii.  Aliens  formerly  paid  a  larger  proportion  than  natural 
subjects ;  but  by  stat.  24  Geo.  III.  sess.  2.  c.  xvi.  the  petty  custom, 
or  additional  duty,  on  all  the  goods  of  aliens  is  abolished.*  Many 
additions  and  alterations  have  been  lately  made  in  the  duties  of  cus- 
toms^, especially  those  contained  in  stat.  8  &  9  Vict.  c.  xc,  amended 
by  stat.  9  &  10  Vict.  c.  xxiii.,  which  provide  a  new  tariff  of  customs, 
having  for  its  object  to  facilitate  and  encourage  trade  and  the  im- 
portation of  goods,  and  to  compensate  the  subject  for  the  additional 
burthen  of  the  property  and  income  tax. 

III.  "  Directly  opposed  in  its  nature  to  this  is  ^  the  excise-duty, 
which  is  an  inland  imposition,  paid  sometimes  upon  the  consumption 
of  the  commodity,  or  frequently  upon  the  retail  sale,  which  is  the 
last  stage  before  the  consumption.  This  is  doubtless,  impartially 
speaking,  the  most  economical  way  of  taxing  the  subject,  the  charges 

'  16  Car.  I.  c.  viii. 

^  Stat.  9  Anne,  c.  vi. ;  1  Geo.  I.  c.  xii. ;  and  3  Geo.  I.  c.  vii. 

3  Stat.  12  Car.  II.  c.  Iv. ;  11  Geo.  I.  c.  vii. 

*  And  see  stat.  3  Vict.  c.  xvii.,  increasing  the  customs  five  per  cent.  The  laws 
for  the  prevention  of  smuggling  are  all  consolidated  in  the  statute  3  &  4  Wm.  IV. 
c.  liii. 

5  Stat.  3  &  4  W.  IV.  c.  Ixxxix. ;  5  &  6  ^Y.  IV.  c.  Ixvi. ;  6  &  7  W.  IV.  c  Ix.  ; 
1  &  2  Vict.  c.  cxiii. ;  3  &  4  Vict.  c.  xvii.  xix.  xxiii.  And  see  Chitty  and  Holmes, 
Statutes,  tit.  Customs  and  Excise. 

6  Blackst.  Com.  b.  i.  c.  viii.  p.  318. 
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of  levying,  collecting,  and  managing  the  excise-duties  being  consider- 
ably less  in  proportion  than  the  other  branches  of  the  revenue.  It 
also  renders  the  commodity  cheaper  to  the  consumer  than  charging  it 
with  customs  to  the  same  amount  would  do,  because  it  is  paid  at  a 
much  later  stage  of  it."  For  the  eai'licr  any  tax  is  laid  on  a  com- 
modity, the  heavier  it  falls  on  the  consumer  in  the  end;  because 
every  trader  thi-ough  whose  hands  it  passes  must  have  a  profit,  not  only 
on  the  raw  material  and  his  own  labour  and  time  in  preparing  it,  but 
also  upon  the  very  tax  itself  which  he  advances  to  the  government, 
otherwise  he  loses  the  use  and  interest  of  the  money  which  he  so 
advances.  "  But,  at  the  same  time,  the  rigour  and  arbitrary  proceed- 
ings of  excise-laws  seem  hardly  compatible  with  the  temper  of  a  free 
nation  ;  for  the  frauds  which  might  be  committed  in  this  branch  of 
the  revenue,  unless  a  strict  watch  is  kept,  make  it  necessary,  when- 
ever it  is  established,  to  give  the  officers  a  power  of  entering  and 
searching  the  houses  of  such  as  deal  in  excisable  commodities  at  any 
hour  of  the  day,  and  in  many  cases  of  the  night  also  :  and  the  pro- 
ceedings in  cases  of  transgression  are  so  summary  and  sudden,  that  a 
man  may  be  convicted  in  two  days'  time  in  the  penalty  of  many 
thousand  pounds  by  two  commissioners,  or  justices  of  the  peace,  to 
the  total  exclusion  of  trial  by  jury,  and  disregard  of  the  common  law." 

By  the  7th  and  8th  Geo.  IV.  c.  liii.  4  &  5  Will.  IV.  c.  li.  &  4  8c 
5  Vict.  c.  XX.  the  laws  relating  to  the  collection  and  management  of 
the  revenue  of  the  excise  were  consolidated  and  amended.' 

IV.  Another  branch  of  the  perpetual  revenue  of  the  crown  is  the 
post-office,  or  duty  for  the  carriage  of  letters.  A  post  office  was 
originally  established  by  king  James  I.,  for  the  conveyance  of  letters 
to  and  from  foreign  countries;  and  in  1635,  king  Charles  I.  erected 
a  posto-ffice  for  England  and  Scotland,  which,  however,  extended 
only  to  a  few  of  the  principal  roads.  But  the  outline  of  the  jjresent 
more  extended  and  regular  plan  seems  to  have  been  conceived  by  INIr. 
Edmund  Prideaux,  who  was  appointed  attorney-general  to  the 
commonwealth  after  the  murder  of  king  Charles.  He  was  chairman 
of  a  committee,  in  1642,  for  considering  what  rates  should  be  laid  on 
inland  letters  ;  and  afterwards  appointed  postmaster  by  an  ordinance 
of  both  houses,  in  the  execution  of  which  office  he  first  established  a 
weekly  conveyance  of  letters  into  all  parts  of  the  nation.  In  1657, 
a  regular  post-office  was  erected  by  authority  of  the  Protector  and  his 
parliament,  upon  nearly  the  same  model  as  has  ever  since  been 
adopted.  After  the  llestoration,  a  similar  office,  with  some  improve- 
ments, was  established  by  stat.  12  Car.  II.  c.  xxxiv.  ;  l)ut  the  rates 


'  .Sec  liuni's  Justice,  tit.  Excise.     The  excise-duties  have  been  increased  five  per 
cent  by  stat.  3  Vict.  c.  xvii. 
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of  letters  were  altered,  and  many  further  regulations  added  b)^  subse- 
quent statutes.^  That  branch  of  the  revenue  is  now  regulated  by 
stat.  3  and  4  Vict.  c.  lii.^,  by  which  the  postage  on  letters  within 
the  United  Kingdom  is  reduced  to  the  lowest  possible  rate.  There 
is  a  peculiarity  in  the  nature  of  this  branch  of  the  revenue, 
which  makes  Blackstone  say,  that  instead  of  being  a  burden,  it 
is  a  manifest  advantage  to  the  public,  and  that  there  cannot  be 
devised  a  more  eligible  method  of  raising  money  upon  the  subject ; 
for  therein  both  the  government  and  the  people  find  a  mutual 
benefit.  Other  taxes  are  paid  by  the  subject  without  deriving 
any  immediate  and  obvious  benefit  therefrom ;  whereas  for  the 
postage  of  letters  a  most  important  service  is  obtained ;  and  that 
service  is  not  only  performed  with  the  utmost  speed  and  exactness, 
but  under  the  responsibility  of  the  government  of  the  country,  and 
with  the  security  afforded  by  that  responsibility.  Upon  these  princi- 
ples, Dr.  Franklin,  in  his  examination  before  the  House  of  Commons, 
said  that  the  money  paid  for  the  postage  of  letters  was  not  in  the 
nature  of  a  tax.  He  said,  that  it  was  a  quantum  meruit,  or  remune- 
ration for  a  service  done ;  adding,  that  a  man  might  send  a  letter  by 
a  servant  or  special  messenger,  if  he  chose  to  do  so.  It  itiay,  perhaps, 
be  argued,  on  the  other  hand,  that  the  carriage  and  delivery  of  letters 
might  be  left  to  private  speculators  and  companies,  in  the  same 
manner  as  that  of  goods ;  and  that  the  public  service  would  thereby 
be  provided  for  at  as  cheap  a  rate  as  would  allow  of  the  adventurers 
making  a  certain  moderate  profit  on  their  capital.  But  the  question 
then  arises,  whether  private  speculators  could  present  any  security 
equal  to  that  afforded  by  the  government.  If  a  single  company  were 
entrusted  with  the  exclusive  privilege  of  performing  the  functions  of 
the  post-office,  the  inconveniences  of  monopoly  (which  have,  indeed, 
begun  to  be  felt  in  the  case  of  railroads)  would  result  from  such  an 
arrangement ;  and  there  are,  besides,  obvious  reasons  against  entrust- 
ing to  any  private  person  or  body  the  whole  correspondence  of  the 
kingdom.  But  Blackstone  very  truly  remarks,  that  nothing  less 
than  an  exclusive  right  can  support  an  office  of  this  sort ;  and  that 
many  rival  independent  offices  would  only  serve  to  ruin  one  another. 
Besides,  the  security  of  independent  post-offices  would  be  still  less 
than  that  of  a  single  establishment,  and  might  be  liable  to  abuses 
which  no  vigilance  could  discover,  and  no  legislation  prevent. 

V.  A  fifth  branch  of  the  revenue  consists  in  the  stamp-duties,  which 
are  a  tax  imposed  upon  all  parchment  and  paper  whereon  any  private 

'  Blackst.  Com.  b.  i.  c.  viii.  p.  321,  322. 

^  A  great  number  of  acts  and  parts  of  acts  relating  to  the  post-office  are  re- 
pealed, and  new  enactments  substituted,  by  stat.  1  Vict.  c.  xxxii. ;  and  the  law 
respecting  offences  against  the  post-office  are  consolidated  by  stat.  1  Vict.  c.  xxxvL 
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instruments,  of  almost  any  nature  whatsoever,  are  written ;  and  also 
upon  licenses  for  retailing  wines,  letting  horses  to  hire,  and  for  certain 
other  purposes.     The  first  institution  of  the  stamp-duties  was  by  stat. 

5  and  6  W.  &  M.  c.  xxi. ;  and  they  have  since,  in  many  instances, 
been  increased  to  ten  times  their  original  amount.'  The  laws  relating 
thereto  are  consolidated  and  amended  by  stat.  2  and  3  Will.  IV.  The 
stamp-duties  were  managed  by  a  separate  board  of  commissioners, 
which  was  consolidated  with  the  board  of  taxes  by  stat.  4  and  5  Will. 
IV.  c.  Ix. ;  and  the  collection  and  management  of  the  duties  on  horses 
let  for  hire,  and  on  licenses  relating  thereto,  was  transferred,  by  stat. 

6  and  7  Will.  IV.  c.  xlv.,  from  the  board  of  stamps  and  taxes  to  the 
commissioners  of  excise. 

VI.  A  sixth  branch  is  the  duty  upon  houses  and  windoAvs.  This 
tax  was  first  imposed  by  stat.  7  Will.  III.  c.  xvlli.  The  house-tax 
Avas  abolished  by  stat.  4  and  5  Will.  IV.  c.  xix. ;  but  the  window-tax 
is  increased  by  stat.  3  Vict.  c.  xvii.,  to  the  amount  of  2s.  for  every  20^., 
or  ten  per  cent. 

VII.  The  seventh  branch  of  the  perpetual  extraordinary  revenue 
is  a  duty  upon  every  male  servant  retained  or  employed  in  the  several 
capacities  mentioned  in  the  act  of  parliament,  which  almost  amounts 
to  an  universality,  except  such  as  are  employed  in  husbandry,  trade,  or 
manufactures.  This  was  imposed  by  stat.  19  Geo.  III.  c.  hx.,  and  is 
under  the  management  of  the  commissioners  of  the  land  and  window- 
tax. 

VIII.  An  eighth  branch  is  the  duty  arising  from  licenses  to  hackney 
carriages  and  chairs  in  Loudon  and  the  parts  adjacent.  The  laws 
relating  to  hackney  carriages,  and  the  duties  thereon,  were  con- 
solidated by  stat.  1  and  2  AVill.  IV.  c.  xxii. ;  and  the  government  of 
this  revenue  (which  had  previously  been  entrusted  to  a  separate  board), 
was,  by  the  same  act,  vested  in  the  commissioners  of  stamps.- 

IX.  The  ninth  and  last  branch  of  the  queen's  extraordinary  per- 
petual revenue  is,  the  duty  upon  offices  and  pensions,  consisting  in  an 
annual  payment  of  Is.  in  the  pound  (over  and  above  all  other  duties), 
out  of  all  salaries,  fees,  and  perquisites,  of  all  oflices  and  pensions 
payable  by  the  crown,  exceeding  the  value  of  100/.  a  year.  This 
taxation  was  imposed  by  stat.  31  Geo.  II.  c.  xxii.,  and  is  under  the 
direction  of  the  commissioners  of  the  land-tax.^  Such  are  the  chief 
features  of  the  extraordinary  revenues  of  the  crown,  whereof  a  mere 
cursory  view  has  been  taken,  for  two  reasons  :  first,  because  this  is 
more  a  matter  of  finance  and  political  economy  than  of  constitutional 

'  IMackst.  Com.  b.  i,  c.  viii.  p.  325.  ^  And  see  stat.  .'3  Vict.  c.  xvii. 

•■'  JJliickst.  Com.  b.  i.  c.  viii.  p.  325.  And  see  stat.  3  &  4  Will.  IV.  c.  xcv.,  by 
wlildi  adilitional  commissioners  arc  api)ointcd. 
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law ;  and,  secondly,  because  the  revenue  laws  are  constantly 
changing  according  to  the  exigencies  and  financial  circumstances  of 
the  times,  and  the  views  of  successive  ministers  and  parliaments. 
Thus  the  duty  on  the  importation  of  corn  has  undergone  revision, 
(with  a  view  to  its  gradual  extinction  in  three  years,)  and  the  tariff 
of  duties  on  the  importation  of  goods  of  various  kinds  has  been  sub- 
jected to  important  modifications.  ^ 

To  what  purposes  the  produce  of  these  several  branches  of  the 
revenue  is  applied,  remains  to  be  considered.  And  this  is,  first 
and  principally,  to  the  payment  of  the  interest  of  the  national  debt, 
with  which  the  public  revenues  of  the  countiy  stand  charged,  in 
favour  of  the  national  creditors. 

The  national  debt  is  of  two  kinds ;  that  is  to  say,  the  funded  debt 
and  the  unfunded  debt.  The  former  is  that  which  is  permanently 
secured  to  the  public  creditor  on  the  funds  of  the  country ;  and 
the  latter,  the  amount  of  which  is  much  smaller,  is  secured  by 
exchequer  bills.  These  are  instruments  issued  from  the  exchequer 
for  the  most  part  by  virtue  of  acts  of  parliament,  and  consisting 
of  contracts  on  the  part  of  the  government,  for  the  repayment 
of  the  money  advanced  for  the  public  service,  Avith  interest  in 
the  mean  time.^ 

The  funded  debt  arose  from  the  impossibility  or  the  inexpediency 
of  raising,  by  taxes  to  be  levied  within  the  year,  all  the  expenses 
of  that  year,  when  the  expenses  of  the  nation  increased  after 
the  Revolution  to  an  enormous  degree  in  the  maintenance  of  long 
Avars  for  the  security  of  the  Dutch  barrier ;  reducing  the  French 
monarchy ;  settling  the  Spanish  succession ;  and  supporting  the 
House  of  Austria ;  —  and,  lastly,  in  the  wars  of  the  French  Revolution, 
and  the  overthrow  of  Napoleon.  For  these  great  purposes  of  state 
the  revenues  of  posterity  were  anticipated  by  borrowing  immense 
sums,  and  paying  the  annual  interest  thereon  out  of  the  taxes ; 
by  this  means  converting  the  principal  debt  into  a  new  species 
of  property,  transferable  from  one  man  to  another.  The  capital 
of  this  funded  debt  amounted,  on  the  fifth  of  January  1846,  to  about 
£.766,672,822,  independent  of  an  unfunded  debt  of  £.18,441,400. 
This  national  debt  must  be  admitted  to  weigh  heavily  on 
the  resources  of  the  country ;  but,  on  the  other  hand,  it  affords 
an  important  investment  for  capital,  at  the  same  time  giving  to 
a  numerous  class  of  the  community  a  direct  interest  in  the  welfare 
of  the  empire  and  the  stability  of  its  institutions. 

The  public  faith   is  pledged  to  the  payment  of  the  interest  of 

'   Stat.  9  &  10  Vict.  cb.  xxii.  and  xxiii. 

^  See  Stat.  48  Geo.  III.  c.  i. ;  4  &  5  AV.  IV.  c.  xv.  Amended  so  far  as  regards 
the  issue  and  preparation  of  exchequer  bills,  l)y  5  &  6  Vict.  c.  Ixvi. 


224  THE  queen's  extraordinary  revenue. 

the  national  debt,  the  jDrincipal  of  which  is  payable  only  at  the 
will  of  the  government ;  and  that  interest  constitutes  annuities  subject 
to  almost  all  the  incidents  of  personal  property.  Thus,  by  stat.  1  &  2 
Vict.  c.  ex.  s.  14.,  they  are  liable  to  be  charged  in  execution  for 
debt  by  order  of  a  judge. 

"  The  respective  produces '  of  the  several  taxes  before  mentioned, 
were  originally  separate  and  distinct  funds  ;  being  securities  for  the 
sums  which  were  advanced  on  each  several  tax,  and  for  them 
only.  But  at  last  it  became  necessary,  in  order  to  avoid  confusion, 
as  they  multiplied  yearly,  to  reduce  the  number  of  these  separate 
funds,  by  uniting  and  blending  them  together;  superadding  the 
faith  of  parliament  for  the  general  security  of  the  whole."  There 
were  then  only  three  capital  funds  of  any  account- :  — the  aggregate 
fund  ;  the  general  fund,  so  called  from  such  union  and  addition  ;  and 
the  South- Sea  fund,  being  the  produce  of  the  taxes  appropriated  to 
pay  the  interest  of  such  part  of  the  national  debt  as  was  advanced  by 
that  company  and  its  annuitants :  "  whereby  the  separate  funds 
which  were  thus  united  became  mutual  securities  for  each  other^, 
and  the  whole  produce  of  them  thus  aggregated,  liable  to  pay 
such  interest  or  annuities  as  Avere  formerly  charged  upon  each 
distinct  fund  ;  the  faith  of  the  legislature  being  moreover  engaged  to 
supply  any  casual  deficiencies."  Agreeably  to  these  principles,  the 
three  funds  above  mentioned  were  united  together  in  the  consolidated 
fund,  by  stat.  27  Geo.  III.  c.  xiii. ;  and  by  5G  Geo.  III.  c.  xcviii. 
the  consolidated  funds  respectively  of  Great  Britain  and  Ireland 
were  united  Into  one,  and  charged  indiscriminately  with  the  wdiole 
interest  of  the  national  debt.'' 

The  consolidated  fund  stands  mortgaged  also  by  parliament  to 
raise  an  annual  sum  for  the  maintenance  of  the  royal  household 
and  the  civil  list.  The  crown,  impoverished  and  stripped  of  its 
ancient  revenues,  must  rely  upon  the  liberality  of  parliament  for  its 
necessary  support  and  maintenance.  But  if  the  sovereign  were 
compelled  to  depend  upon  annual  votes  of  parliament  for  an  income, 
the  crown  would  be  deprived  of  that  constitutional  independence  and 
dignity  which  are  essential  to  the  due  discharge  of  its  functions. 
Therefore,  at  the  accession  of  every  new  prince,  the  first  care  of 
parliament  Is  to  secure  to  him  for  life  a  truly  royal  addition  to  his 
hereditary  revenue ;  whereby  he  has  never  any  occasion  to  apply  to 
parliament  for  supplies,  but  upon  some  public  necessity  of  the  whole 
realm.     This  (as  Blackstone  remarks)  restores  to  him  that  constitu- 

'  IMackst.  Com.  b.  i.  c.  viii.  p.  329.  ^  ii^jj,  3  jj^;,! 

•*  'I'lie  sinking  fund,   of  which  IJhickstone  speaks  in   terms  of   culogium,  was 
abolished  l)y  stat.  10  Geo.  IV.  c.  27. 
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tlonal  independence  which,  at  his  first  accession,  seems,  it  must  be 
owned,  to  be  wanting.'  And  De  Lohne  observes,  that  thus  an 
admirable  remedy  is  provided  for  the  accidental  disorders  of  the  state. 
For  though  by  the  wise  distribution  of  the  powers  of  government, 
great  usurpations  are  become  in  a  manner  impracticable,  nevertheless 
it  is  impossible  but  that,  in  consequence  of  tlie  continual  though 
silent  efforts  of  the  executive  power  to  extend  itself,  abuses  will  at 
length  slide  in.  But  here  (continues  that  writer)  the  powers  wisely 
kept  in  reserve  by  the  parliament  afford  the  means  of  remedying 
them.  At  the  end  of  each  reign,  the  civil  list,  and  consequently 
that  kind  of  independence  which  it  procui'ed,  are  at  an  end.  The 
successor  finds  a  throne,  a  sceptre,  and  a  crown ;  but  he  finds  neither 
power  nor  even  dignity :  and  before  a  real  possession  of  all  these 
things  is  given  him,  the  parliament  have  it  in  their  power  to  take  a 
thorough  review  of  the  state,  as  well  as  to  correct  the  several  abuses 
that  may  have  crept  in  during  the  preceding  reign. ^ 

In  the  reign  of  king  George  III.  "  the  expenses  defrayed  by  the 
civil  list  were  those  which  in  any  shape  related  to  civil  government : 
as  the  expenses  of  the  royal  household ;  the  revenues  allotted  to  the 
judges;  all  salaries  to  officers  of  state,  and  every  of  the  king's 
servants ;  the  appointments  of  foreign  ambassadors ;  the  maintenance 
of  the  queen  and  royal  family ;  the  king's  private  expenses,  or  privy 
purse ;  and  otlier  very  numerous  outgoings,  as  secret-service  money, 
pensions,  and  other  bounties ;  which  sometimes  have  so  far  exceeded 
the  revenues  appointed  for  that  purpose,  that  application  has  been 
made  to  parliament  to  discharge  the  debts  contracted  on  the  civil  list ; 
as  particularly  in  1724,  when  one  million  was  granted  for  that 
purpose,  by  the  stat.  11  Geo.  I.  c.  xvii.;  and  in  1769  arid  1777,  when 
half  a  million  and  600,000/.  were  appropriated  to  the  like  uses,  by 
the  stats.  9  Geo.  III.  c.  xxxiv.,  and  17  Geo.  III.  c.  xlvii."^ 

"  The  civil  list '  is,  indeed,  properly  the  whole  of  the  sovereign's 
revenue  in  his  own  distinct  capacity ;  the  rest  being  rather  the 
revenue  of  the  public,  or  its  creditors,  though  collected  and  distributed 
again  in  the  name  and  by  the  officers  of  the  crown,  —  it  now 
standing  in  the  same  place  as  the  hereditary  income  did  formerly  ; 
and  as  that  had  gradually  diminished,  the  parliamentary  appointments 
have  increased.  The  whole  revenue  of  queen  Elizabeth  did  not 
amount  to  more  than  600,000Z.  a  year-^;  that  of  king  Charles  I.  was 
800,000/. «;  and  the  revenue  voted  for  king  Charles II.  was  1,200,000/.', 

'  Blaekst.  Com.  h.  i.  c.  viii.  p.  33-5.     And  see  De  Lolme,  b.  i.  c.  vi. 
"  De  Lolme  adds,  "  .\.nd  thus  the  constitution  may  be  brought  back  to  its  first 
principles;"  which  seems  hardly  a  correct  expression. 

•^  Blaekst.  Com.  b.  i.  c.  viii.  p.  331.  "^  Ibid. 

^  Lord  Clar.,  continu.  163.  ''  Comm.  Juurn.,  4  Sept,  1660.         '^  Ibid. 
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thougli  complaints  were  made  (iu  the  first  years  at  least)  that  it  did 
not  amount  to  so  much.'  But  it  must  be  observed,  that  under  these 
suras  were  included  all  manner  of  public  expenses;  among  which 
Lord  Clarendon,  in  his  speech  to  the  parliament,  computed  that 
the  charge  of  the  navy  and  land  forces  amounted  annually  to 
800,000/.,  which  was  ten  times  more  tlian  before  the  troubles.'-  The 
same  revenue,  subject  to  the  same  charges,  was  settled  on  king 
James  11.^;  but  by  the  increase  of  trade,  and  more  frugal  manage- 
ment, it  amounted  on  an  average  to  a  million  and  a  half  per  annum, 
(besides  other  additional  customs,  granted  by  parliament,  which 
pi-oduced  an  annual  revenue  of  400,000/.),  out  of  which  his  fleet  and 
army  were  maintained,  at  the  yearly  expense  of  1,1 00,000/. ''  After 
the  Revolution,  when  the  parliament  took  into  its  own  hands  the 
annual  support  of  the  forces,  both  maritime  and  military,  a  civil  list 
revenue  was  settled  on  the  new  king  and  queen,  amounting,  with  the 
hereditary  duties,  to  700,000/.  per  annum  ^;  and  the  same  was  con- 
tinued to  queen  Anne  and  king  George  I.''  That  of  king  George  II., 
wc  have  seen,  was  nominally  augmented  to  800,000/.'',  and  in  fact, 
was  considerably  more ;  and  that  of  king  George  III.  was  avowedly 
increased  to  the  limited  sum  of  900,000.  And,  upon  the  whole,  it  is 
doubtless  much  better  for  the  crown,  and  also  for  the  peojile,  to  have 
the  revenue  settled  upon  the  modern,  rather  than  the  ancient,  footing; 
for  the  crown,  because  it  is  more  certain,  and  collected  with  greater 
case ;  for  the  people,  because  they  are  now  delivered  from  the  feodal 
hardships,  and  other  odious  branches  of  the  prerogative."  7^nd  Black- 
stone  adds,  that  "  though  complaints  have  sometimes  been  made  of  the 
increase  of  the  civil  list,  yet,  if  we  consider  the  sums  which  have 
foraierly  been  granted,  the  limited  extent  under  which  it  is  now 
established,  the  revenues  and  prerogatives  given  up  in  lieu  of  it  by 
the  crown,  and,  above  all,  the  diminution  of  the  value  of  money, 
compared  with  what  it  was  worth  in  the  last  century, — we  must 
acknowledge  these  complaints  to  be  void  of  any  rational  foundation, 
and  that  it  is  impossible  to  support  that  dignity  which  a  king  of 
Great  Britain  should  maintain  with  an  income  in  any  degree  less 
than  what  is  now  established  by  parliament." 

The  civil  list  revenue  settled  upon  king  George  IV.  (his  majesty 
having  placed  his  hereditary  revenues  at  the  disposal  of  the  House  of 
Commons)  amounted  to  the  sum  of  850,000/.  in  England,  and 
207,000/.    in  Ireland**;    and    it  was    provided,    that   whenever   the 

'  Connn.  Journ.,  4  June,  1663.     Lord  Clar.  16-j. 

*  Lord  Cliir.  165.  '  Stat.  1  Jam.  II.  c.  i. 

*  Comm.  Journ.,  1  March,  20  March,  1688.         ^  Ibid.  14  ]\Iarch,  1701. 
•"'  [bid.  17  March,  1701  ;  11  Aug.  1714.  '  Stat.  1  Geo.  il.  c.  i. 

"  Stat.  1  Geo.  IV.  t.  i. 
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charges  on  the  civil  list  in  any  one  year  exceeded  the  sum  of 
1,070,000/.,  an  account  of  the  cause  and  jmrticulars  thereof  should 
be  laid  before  parliament. 

On  the  accession  of  king  William  IV.,  an  important  change  was 
made  in  the  civil  list,  by  the  exclusion  therefrom  of  all  charges 
(except  25,200/.  for  secret  and  special  service),  which  did  not  directly 
regard  the  support  of  his  majesty's  household  and  the  dignity  of  the 
crown.  The  total  amount  was  therefore  considerably  less  than  the 
civil  list  of  king  George  IV.;  not  exceeding  510,000/.'  The  omission 
from  the  civil  list  of  the  usual  provisions  for  the  administration  of 
justice  and  the  support  of  great  officers  of  state,  was  much  opposed  in 
parliament,  as  injurious  to  the  dignity  of  the  crown ;  but  it  was 
nevertheless  adopted,  as  more  convenient  than  the  former  method  of 
providing  for  the  independent  maintenance  of  the  sovereign.  Another 
peculiarity  of  this  arrangement  Avas,  that  his  majesty  placed  at  the 
disposal  of  parliament,  not  only  the  hereditary  revenues  which 
had  been  surrendered  by  his  predecessor,  but  also  the  droits  of  the 
crown  or  admiralty,  and  the  West  India  duties  and  casual  revenues. 
The  charges  on  the  civil  list  were  divided  into  five  classes,  distinguish- 
ing the  several  heads  of  expenditure ;  and  it  was  provided,  that  if 
ever  the  total  charge  in  any  year  should  exceed  510,000/.,  an  account 
should,  within  thirty  days,  be  submitted  to  parliament,  stating  the 
particulars  of  such  exceedings. 

Her  Majesty  the  Queen,  at  her  accession,  placed  the  whole  hereditary 
revenue  of  her  crown  at  the  disposal  of  parliament,  as  it  had  been  done 
by  king  William  IV. ;  and  received  a  civil  list,  framed  on  principles 
analogous  to  that  of  her  royal  predecessor,  amounting  to  the  clear 
net  revenue  of  385,000/.,  Avith  an  additional  annuity  of  10,000/. 
for  her  majesty's  household  servants.-  On  her  Majesty's  marriage, 
a  further  supply  was  found  necessary  ;  and  by  stat.  3  and  4  Vict.  c. 
iii.  the  annual  sum  of  30,000/.  was  settled  upon  his  royal  highness 
prince  Albert  by  parliament. 

It  is  here  necessary  to  observe,  that  the  ancient  jewels  and  trea- 
sure and  other  valuable  chattels  of  the  Crown  are  heirlooms,  and 
descend  to  the  successor  to  the  throne,  and  not  to  the  executor  of  the 


'  Stat.  1  Will.  lY.  c.  XXV. 

"  Stat.  1  Vict.  c.  ii.     The  schedule  to  which  the  act  refers  is  as  follows  :  — 

1st  class.    For  her  Majesty's  privy  purse           .         .         .         .         _  60,000 

2(1  class.     Salaries  of  her  Majesty's  household,  and  retired  allowances  1. 31,260 

3d  class.     Expenses  of  her  Majesty's  household         -         -         .         _  17-2,500 

4th  class.     Royal  bounty,  alms,  and  special  services  -         -         -         -  1 .'}  200 
5th  class.     Pensions  to  the  extent  of  1,200/.  per  annum. 

6th  class.    Unappropriated  moneys           ----,.  s  000 

Q  2 
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last  sovereign  ',  and  they  are  conseqvicntly  not  devisable  by  the 
king's  will,  though  it  is  said  that  tlie  king  may  dispose  of  them  in 
his  lifetime  by  his  letters  patent.'^ 

It  is  enacted  and  declared  by  stat.  39  &  40  Geo.  III.  c.  Ixxxviii.  s.  10., 
that  all  such  personal  estate  of  his  majesty  and  his  successors  as  shall 
consist  of  monies  which  may  be  issued  or  a2)plicd  for  the  use  of  his 
or  their  privy  purse,  or  monies  not  appropriated  to  any  public  ser- 
vice, or  goods,  chattels,  or  effects,  which  have  not  or  shall  not  come 
to  his  majesty,  or  shall  not  come  to  his  successors  with  or  in  right  of 
the  Crown,  shall  be  taken  to  be  the  personal  estate  and  effects  of 
the  sovereign,  subject  to  disposition  by  last  will  and  testament ;  and 
that  such  last  will  and  testament  shall  be  in  writing  under  the  royal 
sign  manual,  or  otherwise  shall  not  be  valid  ;  and  that  the  personal 
estate  subject  to  such  testamentary  disposition  whereof  or  whereto 
his  majesty  or  his  successors  shall  be  possessed  or  entitled  at  the 
time  of  their  decease,  shall  be  liable  to  all  such  debts  as  shall  be 
properly  payable  out  of  the  privy  purse. 

Here  terminate  our  inquiries  into  the  fiscal  prerogatives  of  the 
queen,  or  her  revenue,  both  ordinary  and  extraordinary.  We  have, 
therefore,  now  chalked  out  all  the  principal  outlines  of  this  vast  title 
of  the  law,  the  supreme  executive  magistrate,  or  the  queen's  majesty 
considered  in  her  several  capacities  and  points  of  view. 

The  judicial  branch  of  the  absolute  sovereignty  or  supreme 
civil  power  in  the  constitution  of  England,  has  already  been  in  a 


'  Chitty,  Prerog.  ch.  xi.  sec.  3.;  4  Inst.  335.  KoU.  Abr.  211.  Tit.  Prerog.  le 
Roy.  Y,  ;   Co.  Litt.  18.  b  ;  Earl  of  Devonshire's  case,  11  Co.  Rep.  92. 

^  Hastings  v.  Douglas,  Cro.  Car.  344.  On  the  separation  of  the  Crown  of  the 
United  Kingdom  from  the  Crown  of  Hanover  by  the  decease  of  King  William  IV., 
the  question  arose  whether  certain  jewels  in  the  possession  of  her  INIajesty  the 
Queen  belonged  to  the  King  of  Hanover.  A  bill  in  Chancery  was  filed  accordingly 
in  August  1 839,  by  the  King  of  Hanover  against  the  executors  of  King  William 
the  IVth,  the  attorney  general,  and  Prince  George  of  Hanover,  who  put  in  their 
answers,  and  the  cause  being  at  issue,  witnesses  were  examined  on  both  sides.  13ut 
before  publication  passed,  a  commission  was  issued  by  the  Queen  in  December 
1843,  with  the  consent  of  the  King  of  Hanover,  directed  to  the  Lord  Chancellor, 
the  IMastcr  of  the  Rolls,  and  the  late  Sir  X.  C.  Tindal,  Lord  Chief  Justice  of  the 
Court  of  Common  Pleas,  appointing  them  conmiissioners  "  to  hear  and  determine 
a  certain  claim  made  by  lier  royal  inicle  the  King  of  Hanover  in  right  of  his  Crown 
of  Hanover  to  certain  jewels  in  her  possession  and  use  as  belonging  to  the  British 
Crown,  a  part  of  which  said  jewels  were  claimed  by  the  said  King  of  Hanover,  by 
virtue  of  and  under  a  certain  bequest  or  bequests  alleged  to  have  been  made  by  her 
late  Majesty  Queen  Charlotte,  and  another  part  a.s  having  originally  belonged  to  the 
Electors  of  Hanover,  or  as  having  passed  to  them  and  to  the  Crown  of  Hanover  by 
virtue  of  and  under  a  certain  beijuest  or  bequests  alleged  to  have  been  nuule  thereof 
by  liis  late  Majesty  King  (icorge  1 1.,  Elector  of  Hanover."  The  proceedings  belbre 
the  <  oinmissioners  are  secret.     They  have  not  yet  decided  the  (]uestions  in  dispute. 
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general  manner  considered,  under  the  head  of  the  royal  prerogative, 
because  it  flows  from  and  is  administered  in  the  name  of  the  crown. 
But  the  judicial  power  is  a  distinct  branch  of  the  civil  power  of 
government,  and  must  therefore  be  separately  examined. 

In  the  ensuing  and  several  subsequent  chapters  that  important 
subject  will  be  considered. 


CHAPTER  XV. 

OF    THE    JUDICIAL    POWER    AND    JURISDICTION    IN    GENERAL. 

Having  now  taking  a  view  of  the  legislative  and  the  executive  parts 
of  government  in  the  constitution  of  England,  it  is  necessay  that  we 
should  proceed  to  the  third  of  those  great  branches  into  which  the 
supreme  power  of  the  state  has  been  divided,  namely,  the  judicial 
authority. 

The  necessity  of  the  judicial  function,  whereby  right  is  maintained, 
and  wrongs  are  vindicated  or  redressed  ;  the  impossibility  of  main- 
taining in  existence  any  human  society  without  that  authority; 
and  the  very  objects  of  civil  society,  which  are  not  only  the  pro- 
motion of  the  general  welfare  and  happiness  of  man,  but  especially 
the  enforcement  of  right  and  the  redressing  of  wrongs; — these 
things  show  that  judgments  rest  upon  the  same  foundations  of 
secondary  or  derived  natural  law,  as  all  the  other  institutions 
absolutely  requisite  for  the  existence  of  man  in  that  state  or  condition 
in  which  it  is  his  duty  to  live. 

All  government,  and  every  scheme  of  society,  would  be  illusory, 
if  men  were  allowed  to  be  the  arbiters  and  vindicators  of  their  own 
rights :  and  it  may  be  said  without  hyperbole,  that  human  society 
could  rather  exist  Avithout  any  law  whatever,  than  without  judges 
or  arbiters ;  and  that  it  would  be  better  that  there  should  be  no  law, 
than  that  an  irresponsible  power  of  interpreting  and  applying  the 
law  should  be  vested  in  every  citizen  ;  for  the  rule  would  give  rise 
to  more  pretences  for  subverting  right,  than  it  would  afford  instances 
of  the  just  application  of  and  obedience  to  the  law. 

Laws  cannot,  by  any  skill  of  the  legislator,  be  so  framed  as  to 
comprehend  clearly  every  possible  case  that  may  occur ' ;  therefore 

'  Salvius  Julianus,  I.  x.  ff.  De  Legili. 
Q    3 


230  THE  JUDICIAL   POWER   IN   GENEllAL. 

disputes  must  arise  toucliiug  their  application  to  particular  cases; 
and  it  is  frequently  necessary  to  examine  into  a  multitude  of 
circumstances  where  particular  actions  of  individuals  are  complained 
of,  and  alleged  to  be  at  variance  with  the  law.^  And  as  it  would  be 
subversive  of  all  civil  society  to  allow  that  every  citizen  should 
interpret  and  enforce  the  law  in  his  own  case,  the  judicial  power, 
which  consists  in  examinin"-  and  decidinsr  the  differences  that  arise 
among  persons  in  tlie  state,  examining  accusations,  and  decreeing 
the  punishment  of  those  who  have  violated  the  law,  is  an  essential 
branch  of  the  supreme  power  of  government.  - 

The  judicial  power  in  civil  society  is  erected  as  a  substitute  for 
private  wai',  the  avoiding  and  preventing  of  which  is  one  of  the 
chief  objects  of  that  association  ^ :  and  thus  the  right  of  individuals 
to  enforce  and  administer  justice  to  themselves  is  utterly  taken  away, 
excepting  in  those  cases  wherein,  as  Grotius  says,  the  path  of 
civil  justice  is  not  open  to  them.'*  Thus,  every  man  has  a  right 
to  defend  himself  or  his  property,  or  even  to  defend  others,  Avhere 
there  is  not  time  or  opportunity  to  call  for  the  aid  of  the  civil  power ; 
and,  indeed,  if  this  were  not  lawful,  men  would  find  themselves 
in  a  less  advantageous  situation  in  those  cases,  as  members  of  a  civil 
commonwealth,  than  living  in  a  state  of  nature.  Thus,  the  Koman 
jurisconsult  Paulus  says,  "  It  is  not  to  be  allowed  for  pi'ivate  persons 
to  do  of  themselves  that  tohich  the  macjistrate  is  able  to  do  for  them  hy 
his  authority,  otherwise  great  disorders  would  ensue." '^  It  follows 
from  these  principles,  that  the  adminstration  of  justice  is  one  of  the 
duties  of  the  state, — which  is  likewise  bound  to  provide  a  remedy  in 
every  case  where  there  is  a  wrong, —  so  far  as  the  imperfection  of 
human  institutions  will  permit. 

Jurisdiction  is  sometimes  taken  to  mean  every  species  of  authority 
over  persons,  or  over  things  with  reference  to  persons,  which  is  not  a 
mere  right  of  property  *" ;  but,  in  its  stricter  sense,  jurisdiction  is  the 
public  power  of  deciding  causes  civil  and  criminal  ^ ;  or  the  cognizance 


'  Pufendorf,  Dr.  de  la  N.  et  des  Gens,  1.  vil.  c.  iv.  §  4. 

''■  Hugon.  Donelli.  Comment,  torn.  iv.  lib.  xvii.  cap.  ii.  Pnfendorf,  ibid.  And 
see  L.  Unic.  Cod.  Ne  quis  in  sua  causii.  L.  13  fT.  Quod  nietus  caus.  Ji.  17G  il'. 
De  Ileg.  Jur. ;  et  vid.  Fabri.  Com.  ad  tit.  Pand.  De  Reg.  Jur. ;  ad  L.  Vil . 

^  Lampredi,  Jur.  Public.  Univcrs.  par.  iii.  c.  xi.  Carmignani,  Eleui.  .lur.  Crim. 
vol.  i.  p.  214. 

'^  Grot.  Dr.  de  la  G.  et  de  la  P.  1.  i.  c.  iii.  §  .'5. 

^  "  Non  est  singulis  conccdenduni  <iuod  per  magistratuni  publice  possit  lieri,  no 
occasio  sit  majoris]tumnltus  faciendi." —  1^.  17G  fF.  De  divers.  Reg.  Jur,  And  see 
the  comment  of  J.  Gothofredus  thereon. 

••  Puiondorf/Dr.  de  la  X.  et  des  G.  1.  iv.  c.  iv.  §  14.  liii. 

''  Voet  ail  I'and.  1.  ii.  tit.  i.  De  Jurisd.  §  1.- 
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and  decision  of  disputes  which  arise  among  men,  the  examination  of 
accusations,  and  the  punishment  of  the  guilty  according  to  law.' 

Jurisdiction  is  exercised  by  the  interpretation  of  the  law  ;  that  is 
to  say,  by  the  declaration  of  the  judge,  Avhereby  he  pronounces  that 
the  particular  fact  In  dispute  before  his  tribunal  is  or  is  not  comprised 
in  the  law.-  Thus,  as  Cicero  most  elegantly  expresses  it,  the  magis- 
trate is  a  speaking  law,  and  the  law  a  silent  magistrate.^ 

The  principal  division  of  jurisdiction,  with  reference  to  Its  object, 
is  that  which  distinguishes  it  into  two  branches,  namely,  criminal  and 
civil.  Both  these  branches  are  subdivided  again  into,  1st,  civil  or 
temporal ;  and,  2d,  ecclesiastical. 

Criminal  jurisdiction  is  the  public  power  of  taking  cognizance  of 
crimes  and  Imposing  punishments,  for  the  public  welfare  "* ;  or,  as  it  is 
defined  by  Pufendorf,  the  power  of  examining  accusations,  and  com- 
manding the  punishment  of  the  guilty  according  to  law. 

Civil  jurisdiction  Is  that  which  has  for  its  object  the  application  of 
laws  not  Intended  for  the  punishment  of  offenders,  but  for  the  main- 
tenance of  civil  or  natural  rights.  By  civil  jurisdiction  questions  of 
private  right  are  heard  and  determined.^  The  distinction  between 
civil  and  criminal  jurisdiction  has,  by  some  writers,  been  held  to 
consist  in  this, — that  to  the  former  belongs  the  redress  oi private  wrongs, 
and  to  the  latter  the  vindication  of  jyuhlic  wrongs.  Some  unlawful 
acts,  or  wrongs  (wherein  we  must  Include  omissions  as  well  as  actions), 
tend  directly  to  injure  the  commonwealth,  while  others  are  injurious 
to  individuals.''  But  it  is  impossible  to  settle,  by  any  general  inva- 
riable rule  grounded  on  abstract  principles,  the  boundary  between 
public  and  private  wrongs ;  for  every  wrong  to  an  Individual  is  an 
offence  against  the  community  Avhich  is  established  for  the  protection 
of  men's  rights,  and  the  welfare  of  all  Its  members.  Certainly  there 
are  offences  directly  affecting  the  comnmnlty  alone ;  and  others  which, 
by  reason  of  their  pernicious  nature,  appear  to  be  injuries  inflicted  on 
society,  as  well  as  directly  hurtful  to  some  of  its  members :  but  it  may 
often  occur,  that  what  is  treated  by  tlie  law  as  a  private  wrono-  is  not 
less  Injurious  to  the  community  than  another  offence,  which  is,  never- 
theless, placed  under  the  head  of  public  wrongs.     Thus,  for  instance, 

'  Pufendorf,  Dr.  de  la  N.  et  des  G.  1.  vii.  c.  iv.  §  4.  And  see  (Coke)  4th  Inst. 
Procem. 

"  Lampredi,  Jur.  Pub.  Univ.  par.  ii.  c.  iii.  §  17. 

^  '"'•  Magistratus  lex  loquens ;  lex  autem  mutus  magistratus.^^  —  Cic.  De  Leorib.  et 
Vid.  Cujac.  op.  torn.  i.  col.  629.  ed.  Venet.  1758,  and  L.  8.ff.  De  Just,  et  Jur. 

'^  BcEhmerus,  Jur.  Crim.  sect.  1.  cap.  iii.  §  60.  Carmignani,  Elem.  Jur.  Crim. 
vol.  i.  p.  212,  113.     Kenazzi,  Jurispr.  Crim.  lib.  iii.  c.  ii.  §  2.  u.  2. 

^  Erskine,  Inst.  b.  i.  tit.  ii.  §  5. 

•'  Vinnius  nd  Inst.  Paratit.  ad  lit.  i.  lib.  iv. 

ci  4 
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it  cannot  surely  be  said  that  the  ci  inie  of"  petty  larceny  is  more  per- 
nicious to  society  than  the  Avrongfiil  and  fraudulent  detaining  of  an 
estate,  or  a  lawful  debt.  Blackstone  ^  says  that  private  wrongs  or 
civil  injuries  are  an  infringement  or  privationof  the  civil  rights  of  indi- 
viduals considered  merely  as  individuals.  But  does  not  theft  clearly 
come  under  this  description  ?  Blackstone  seems  to  have  been  aware 
of  tliis  ;  for  in  exemplifying  the  distinction  between  public  and  private 
wrongs,  he  enumerates  as  public  wrongs  a  number  of  instances,  all 
consisting  in  an  offence  cither  against  the  state,  or  directly  against  the 
public  peace,  or  including  a  violation  of  the  rights  of  the  community. 

But  Blackstone  was  too  wise  not  to  see  the  true  reason  why  some 
wrongs  are  visited  with  punishment  as  offences  against  the  community, 
while  in  others  the  law  only  awards  reparation  to  the  party  injured. 
The  illustrious  commentator  says,  "  the  law  has  a  double  view,  namely 
not  only  to  redress  the  party  injui-ed,  but  also  to  secure  to  the  public 
the  benefit  of  society,  by  preventing  or  punishing  every  breach  of 
those  laws  which  the  sovereign  power  has  established  for  the  tran- 
quillity and  government  of  the  whole."  ^  Now,  we  may  deduce  from 
this  very  accurate  description  of  the  objects  of  municipal  law  and 
government,  that  Avhere  the  wrong  is  sufficiently  redressed,  and  the 
wrong-doer  sufficiently  discouraged  by  the  reparation  which  he  is 
forced  to  make  to  the  injured  person,  the  wrong  may  be  treated  as  a 
pi'ivate  one  ;  but  where  the  nature  of  the  wrong  is  such  that  any 
reparation  must  be  impossible  or  inadequate,  and  where  the  enforce- 
ment of  the  obligation  to  make  reparation  is  ineffectual  for  the  dis- 
couragement of  wrong-doers,  society  is  bound,  for  the  protection  of 
its  members,  to  threaten  and  execute  a  pvmishment  in  such  cases,  as 
well  as  in  those  wherein  the  grave  nature,  or  the  object  of  the  crime 
render  it  public,  as  being  an  evident  injury  to  the  community  directly 
or  indirectly.  We  may  conclude,  then,  that  the  dictinction  between 
the  civil  and  criminal  lav/  is  a  matter  of  public  policy,  and  may 
therefore  vary  greatly. 

For  instance,  a  refusal  to  pay  rent  which  is  legally  due  is  a  civil 
wrong,  and  sufficiently  repaired  by  civil  remedies ;  but  if  there  wei-e 
a  general  refusal  to  pay  rent  all  over  the  country,  that  number  of 
])rivate  Avrongs  might  become  so  serious  in  its  cfiect,  that  it  might  be 
tiu!  duty, of  the  legislature  to  stop  the  progress  of  such  an  evil,  by 
adding  a  public  prosecution  and  j)enalty  to  the  inadequate  remedies 
of  the  civil  law :  and  yet  each  of  the  refractory  tenants  might  be 
actuated  by  no  design  against  the  commonwealth. ' 

Thus,  again,  for  instance,  tlie  offence   of  calumniating   a  private 

'  Blackst.  Com.  b.  iv.  c.  i.  §  L  "  Blackest.  Coin.  1).  iv.  c.  i.  §  1. 

"  See  the  same  principle  in  Foster,  Crown  Lnw,  p.  215.  Keiling,  70.  1. 
Hale,  r.  C.  eh.  14.  p.  i;3a,  134. 
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individual  cannot  be,  strictly  speaking,  an  offence  against  society,  or 
a  public  wrong,  unless  it  lias  a  tendency  to  produce  a  breach  of  the 
peace,  which  may,  in  many  instances,  not  be  the  case :  but  mere 
compensation  to  the  party  injured  may  be  entirely,  or  to  a  great 
degree,  inadequate  either  for  indemnifying  the  party  or  discouraging 
offenders  ;  for  rich  men  woidd  run  the  risk  of  being  made  to  pay 
damages,  and  poor  men  would  know  that  they  could  not  be  forced  to 
do  so.  It  follows,  then,  that  society  is  bound  (because  the  protection 
of  individuals  is  its  first  duty)  to  punish  calumny  as  a  public  crime, 
besides  permitting  the  injured  person  to  sue  for  damages  for  the  detri- 
ment suffered  thereby. 

Upon  the  same  principles,  theft  would  be  very  inadequately 
discouraged  by  the  mere  civil  remedy  of  restitution,  since  the  thief 
would  have  nothing  to  lose  and  every  thing  to  gain  from  his  crime ; 
and  he  could  evade  even  the  obligation  of  restitution,  by  making 
away  with  the  stolen  goods,  if  he  could  not,  by  reason  of  poverty,  be 
made  to  pay  an  equivalent ;  and  for  this  reason,  stealing  a  handker- 
chief or  a  pair  of  gloves  is  a  public  crime  in  all  civilised  countries ; 
while  the  refusal  to  pay  a  debt  of  a  thousand  pounds  is  merely  visited 
with  a  civil  action. 

With  respect  to  the  distinction  between  civil  and  ecclesiastical 
jurisdiction,  it  arises  from  the  secular  or  the  ecclesiastical  nature  of 
the  laws  which  are  therein  administered.  It  has  already  been  shown, 
in  treating  of  the  canon  law  (Chap.  I.),  that  the  ecclesiastical  juris- 
diction is  essentially  and  purely  spiritual,  though  the  civil  authority 
has  invested  it  with  an  external  and  coercive  power;  and  that  the 
municipal  law  of  England  has  also  entrusted  to  the  established  church 
the  administration  of  the  law  touching  certain  matters  which  are  pro- 
perly of  a  secular  nature.  But  we  shall  have  an  0[)portunity  of  return- 
ing to  this  subject  when  we  come  to  treat  of  the  ecclesiastical  courts. 

It  has  already  been  shown,  that  by  our  constitution  the  judicial 
power  is  vested  in  the  crown.  But  it  would  be  inconvenient  and 
improper  that  the  supreme  magistrate  should  be  occupied  in  the 
discharge  of  judicial  functions,  even  were  it  possible  for  a  single 
person  to  decide  the  multitude  of  questions  which  are  constantly 
arising  respecting  the  application  of  the  laws.  Thus,  we  have  already 
seen  that  some  functions  of  the  supreme  power  are  exercised  by  those 
persons  in  Avhom  that  power  is  originally  vested  ;  but  others  are  more 
properly  delegated  to  inferior  magistrates  ;  and  of  this  nature  is  the 
judicial  branch  of  government.  There  must,  indeed,  necessarily 
exist  in  every  state  a  power  of  establishing  persons  entrusted  with 
the  discharge  of  judicial  and  other  public  functions.'     This  power 

'  Pufendorf,  Dr.  fie  la  N.  et  des  G.  1.  vii.  c.  iv.  §  6. 
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(as  has  been  already  shown)  is  vested  l)y  the  English  constitution  in 
the  crown. 

To  the  crown,  therefore,  belongs  the  erection  of  courts  and  the 
appointment  of  judges  for  the  administration  of  justice,  of  which  her 
majesty  is  the  only  ultimate  source  within  her  empire  ;  for,  whether 
created  by  act  of  parliament,  or  letters  patent,  or  subsisting  by 
prescription  (the  only  methods  by  which  any  courts  of  judicature  ' 
can  exist),  the  royal  consent  in  the  two  former  is  expressly,  and  in 
the  latter  impliedly,  given.  But  we  have  before  seen,  when  con- 
sidering the  prerogative  of  the  crown  as  the  fountain  of  justice,  that 
the  sovereign  cannot,  except  by  authority  of  parliament,  erect  or 
empow^er  any  court  to  proceed  otherwise  than  according  to  the  forms 
and  principles  of  the  common  law.  In  all  these  courts  the  queen  is 
supposed,  in  contemplation  of  law,  to  be  always  present ;  and  as  that 
is,  in  fact,  impossible,  she  is  there  represented  by  her  judges,  whose 
power  is  only  an  emanation  of  the  royal  prerogative.^  The  sove- 
reign cannot,  however,  administer  justice  but  by  the  mouth  of  the 
judges,  or  by  the  advice  of  one  of  the  constitutional  councils  of  the 
crown.^ 

For  the  more  complete  administration  of  justice,  there  are,  by  the 
English  constitution,  a  great  variety  of  courts.  Of  these  (as  Coke 
informs  us)  some  are  ecclesiastical,  and  some  temporal ;  some  of  record, 
and  others  not  of  record ;  some  to  inquire,  hear,  and  determine,  some 
to  inquire  only  ;  some  guided  by  one  law,  some  by  another ;  the 
bounds  and  nature  of  all  being  most  necessary  to  be  known.^ 

All  these  courts  will  be  taken  notice  of  in  their  proper  places ;  and 
it  is  thei'efore  sufficient  to  mention  here  one  distinction,  Avith  reference 
to  their  nature,  in  our  law,  which  runs  through  them  all,  namely, 
that  some  are  courts  of  record,  others  not  of  record.  Blackstone 
informs  us,  that  a  court  of  record  is  that  where  the  acts  and  judicial 
proceedings  arc  enrolled  in  parchment  for  a  jDcrpetual  memorial  and 
testimony ;  which  rolls  are  called  the  records  of  the  court,  and  are  of 
such  high  and  supereminent  authority,  that  their  truth  is  not  to  be 
called  in  question.  For  it  is  a  settled  rule  and  maxim,  that  nothing 
shall  be  averred  against  a  record ;  nor  shall  any  plea,  nor  even  proofs, 
be  admitted  to  the  contrary.''  And  if  the  existence  of  a  record  be 
denied,  it  shall  be  tried  by  nothing  but  itself,  —  that  is,  upon  bare 
inspection  whether  there  be  any  such  record  or  no,  —  else  there  would 
be  no  end  of  disputes.     But  if  there  a})pear  any  mistake  of  the  clerk 

'  Co.  Lift.  2G0.  a. 

^  IJlaokst.  Com.  b.  iii.  c.  iii.  p.  2.3,  24.     Coinyn,  Dig.  Courts,  A. 

^  Coniyii,  Dig.  ubi  sup.  Fortesc.  Do  Laud,  by  Amos,  cli.  viii.  u.  B. 

■'  4  Inst.  I'roa-m.  ^  Co.  Litt.  2G0,  and  note.     4  IJcp.  52. 


THE    JUDICIAL    POWER    IN    GENERAL.  235 

in  making  up  such  record,  the  court  will  (witliin  a  limited  time,  and 
subject  to  certain  circumstances)  direct  him  to  amend  it.  And  this 
is  according  to  the  old  common  law,  whereby  (when  all  pleadings 
were  ore  tenus)  if  a  slip  was  perceived  and  objected  to  by  the  opposite 
party,  or  the  court,  the  pleader  instantly  acknowledged  his  error  and 
rectified  his  plea ;  so  that  pleadings  were,  as  it  is  expressed  in  the 
Stat,  of  Wales  made  at  Kothelan,  1 2  Ed.  I.  sine  calumpnia  verborum, 
non  ohservata  ilia  dura  consuetudine,  qui  cadit  a  sillaha  cadit  a  tota 
causa.  The  judgments  were  entered  up  immediately  by  the  clerks 
and  officers  of  the  court,  and  if  any  mis-entry  Avas  made,  it  Avas  recti- 
fied by  the  minutes  or  by  the  remembrance  of  the  court  itself. 

But  when  the  treatise  by  Britton  was  published  in  the  name  and  by 
authority  of  the  king  (probably  about  the  13th  Ed.  I.),  a  check  seems 
intended  to  be  given  to  the  unwarrantable  exercise  by  the  judges  of 
this  power  of  amending  records.  The  king,  therefore,  in  the  proem 
to  that  book,  declares  that,  "  although  we  have  granted  to  our  justices 
to  make  record  of  pleas  pleaded  before  them,  yet  we  will  not  that 
their  own  record  shall  be  a  warranty  of  their  own  wrong,  nor  that  they 
may  rase  their  rolls  nor  amend  them,  nor  record  them  contrary  to 
their  original  enrolment."  And  in  the  17th  year  of  his  reign,  the 
king  (as  Blackstone  informs  us)  severely  and  unjustly  punished  Chief 
Justice  Hengham  and  the  other  judges  for  erasing  and  altering 
records ;  in  consequence  of  which  subsequent  judges  were  afraid  to 
make  the  most  reasonable,  just,  and  necessary  amendments.  And  in 
the  reign  of  Richard  II.  there  are  instances  of  their  refusing  to  amend  ' 
the  most  palpable  errors  and  mis-entries  unless  by  authority  of 
Parliament.  The  consequences  of  this  scrupulous  timidity  and  literal 
strictness  of  the  courts  were  a  serious  obstruction  of  justice  and  injury 
to  the  suitors,  for  after  verdicts  and  judgments  on  the  merits  they 
were  often  reversed  for  mere  verbal  errors.  The  legislature  has 
therefore  interposed  to  remedy  these  unreasonable  niceties  by  the 
twelve  statutes  of  amendment  and  jeofails,  by  which  inaccuracies  in 
point  of  form  are  in  many  instances  made  immaterial  after  verdict.- 
The  courts  are  also  become  more  liberal ;  and  where  justice  requires  it 
will  allow  amendments  at  any  time  while  the  suit  is  depending, 
though  the  record  be  made  up  and  the  term  past  in  Avhich  the  judicial 
act  was  done.  For  they  at  present  consider  the  proceedings  as  in 
fieri,  and  the  record  in  the  breast  of  the  court  imtil  judgment  is  given.^ 

'  1  Hale,  P.  C.  648. 

2  Stat.  14  Edw.  III.  c.  vi.  ;  9  Hen.  V.  c.  iv. ;  4  Hen.  VI.  c.  iii. ;  8  Hen.  VI.  c. 
xii.  XV. ;  32  Hen.  VIII.  c.  xxx.  ;  18  Eliz.  c.  14. ;  21  Jae.  I.  c.  xiii. ;  16,  17  Ch.  II. 
c.  Viii.  (styled  in  1  Ventr.  100,  an  omnipotent  act).  4  Anne,  c.  xvi.  9  Anne,  c. 
XX. ;  5  Geo.  I.  c.  xiii. ;  and  see  Petyt,  Jus.  Pari.  ch.  vi. 

3  As  to  amendment  of  record?,  see  Blackst.  b.  iii.  c.  xxv.  p.  407,  &c. 
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And  these  things  are  necessary  to  be  known  to  show  the  nature  of 
records  in  our  law.  All  courts  of  record  are  the  queen's  courts,  in 
right  of  her  crown  and  dignity  ' ;  and  therefore  no  other  court  hath 
authority  to  line  and  imprison ;  so  that  the  very  erection  of  a  new 
jurisdiction,  with  the  power  of  fine  and  imprisonment,  makes  it 
instantly  a  court  of  record.^  Ji.  court  not  of  record  is  the  court  of  a 
2)rivate  man,  whom  the  law  will  not  entrust  with  any  discretionary 
power  over  the  fortune  or  liberty  of  his  fellow  subjects.  Or  it  may 
be  defined  to  be  the  converse  to  a  court  of  record,  as  not  enrolling  its 
proceedings  in  parchment  for  a  perpetual  memorial ;  nor  having  a 
general  authority  to  fine  and  imprison.  Such  are  the  courts  baron 
incident  to  every  manor,  and  other  inferior  jurisdictions,  where  pro- 
ceedings are  not  enrolled  or  recorded,  but  as  well  their  existence  as 
the  truth  of  the  matters  therein  contained  shall  be  tried  by  a  jury.^ 
But  there  are  courts  of  record  which  have  no  general  power  of  fine  and 
imprisonment,  as  is  the  case  with  the  court  of  commissioners  of 
sewers '' ;  and  there  are  courts  of  the  queen  which  are  not  courts  of 
record,  such  as  the  court  of  equity  in  chancery,  and  the  court  of 
admiralty. 

Courts  are  also  to  be  distinguished  with  reference  to  their  degree 
of  jurisdiction,  according  to  which  some  are  supreme,  from  whence 
there  is  no  appeal,  as  the  House  of  Lords  and  the  privy  council ; 
others  are  not  supreme,  whose  determinations  arc  liable  to  be 
reviewed  by  a  superior  tribunal. 

To  constitute  judicium,  or  a  judicial  proceeding  in  a  court  of 
justice  for  the  determination  of  a  question  in  litigation,  or  of  an 
accusation  ^,  three  persons  or  parts  are  requisite ;  the  actor,  reiis, 
and  judex :  the  actor,  or  plaintiff,  who  complains  of  any  injury  done  ; 
the  reus,  or  defendant,  who  is  called  upon  to  make  good  his  defence, 
or  to  submit  to  the  law  upon  which  the  plaintiff  proceeds  against 
him;  and  the  judex,  or  judicial  power,  which  is  to  examine  the  truth 
of  the  fact,  to  determine  the  law  arising  upon  that  fact,  and  if 
any  injury  appears  to  have  been  done,  to  ascertain,  and  by  its  officers 
to  execute,  the  law  thereon.''  It  is  also  usual  in  the  superior  courts  to 
have  attorneys,  and  advocates  or  council,  as  assistants. 

An  attorney-at-law  answers  to  the  procurator,  or  proctor  of  the 
civilians  and  canonists,  who  is  employed  in  our  ecclesiastical  and 
admiralty  courts.^     An  attorney   is  one  who   is  put   in    the  place, 

'  Finch,  L.  231.  "^  Salk.  200.     12  ISIod.  .388. 

^  lilackst.  Com.  1).  iii.  c.iii.  p.  24,  (unci  n.by  Coleridge)  25.  111.  Stephen,  Com.  028. 

"^  1  Si.l.  14.5.     Callison  Sewers,  1G7,  168,  169. 

■'■  On  this  y)()int  see  Paulus  Castrensis  in  jyr.  part.  cod.  tit.  (Injiidic.  ruhr. 

''  Blackst.  Com.  1).  iii.  c.  iii.  p.  25. 

'^  Pope  Boniface  VIII.,  in  Sext.  Decretal.  1.  iii.  t.  xvi.  §  .3,  speaks  of  procurators 
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stead,  or  turn  of  anotlier,  to  manage  his  matters  of  law ;  and  it  is  now 
permitted  in  general,  upon  a  principle  of  eonvenience,  by  divers 
ancient  statutes,  whereof  the  first  is  stat.  Westm.  2.  c.  x.,  that 
attorneys  may  be  made  to  prosecute  or  defend  any  action  in  the 
absence  of  the  pai'ties  to  the  suit.  These  attorneys  are  now  formed 
into  a  regular  corps ;  they  are  admitted  to  the  execution  of  their 
office  by  the  superior  courts  of  Westminster  Hall;  and  are  in  all 
points  officers  of  the  respective  courts  in  which  they  are  sworn 
and  admitted ;  and  as  they  have  many  privileges  on  account  of  their 
attendance  there,  so  they  are  particularly  subject  to  the  censure 
and  animadversion  of  the  judges.'  Those  who  are  sworn  and 
admitted  to  practise  in  the  court  of  chancery  are  called  solicitors. 

Of  advocates,  or  (as  we  generally  call  them)  counsel,  there  are  two 
species  or  degrees,  —  barristers  and  sergeants.  The  former  are  ad- 
mitted after  a  considerable  degree  of  study,  or  at  least  of  standing,  in 
the  inns  of  court,  the  governors  of  which,  who  are  called  benchers, 
have  authority  to  refuse  admission  into  those  societies,  and  to 
the  degree  of  barrister,  subject  only  to  the  decision  of  the  fifteen 
judges  on  appeal  to  them  by  the  person  rejected.^  Barristers  are  in 
our  old  books  styled  apprentices,  —  apprenticii  ad  legem ;  being 
looked  upon  merely  as  learners,  and  not  qualified  to  execute  the 
full  office  of  an  advocate  till  they  were  of  sixteen  years'  standing  ;  at 
which  time,  according  to  Fortescue,  they  might  be  called  by  the 
king's  writ  to  the  state,  degree,  and  dignity  of  sergeants,  or  servierites 
ad  legem,  which  is  equivalent,  in  our  law^,  to  the  degree  of  doctor  in 
the  civil  and  canon  law.  The  degree  of  sergeants  is  very  ancient 
and  honourable,  and  was  formerly  conferred  with  extraordinary 
solemnity,  whereof  the  only  remnant  is  the  distribution  of  rings,  with 
a  motto,  at  the  choice  of  the  new  sergeant,  to  the  queen,  the 
judges,  and  the  great  officers  of  the  state."*  They  are  distinguished 
by  a  purple  or  violet-coloured  (and  on  occasions  of  state  a  scarlet) 
robe,  and  the  coif  of  lawn,  which,  however,  is  worn  only  at  their 
creation ;  and  they  enjoy  the  exclusive  privilege  of  being   heard  at 

who  in  some  parts  are  called  attorneys  {attorncnti).  As  to  Proctoi's,  see  Ayliff, 
Parerg.  4-21.     1  Phillimore,  273. 

'  See  Blackst.  Com.  b.  iii.  c.  iii.  p.  25. 

-  R.  V.  Bencliers  of  LIucolu's  Inn,  7  Dowl.  &  Ryl.  .'551.  4  Barn.  &  Cress.  855. 
E..  V.  Gray's  Inn,  1  Dougl.  353.  (Lord  Mansfield).  Ilakestraw  and  Brewer, 
2  Peere  Wms.511,  512. 

^  Fortesc.  De  Laud.  Leg.  c.  50,  especially  edit.  Waterhouse.  3  Cro.  i.  Dyer 
72.     2  Inst.  213,  214.     Reeves,  Hist,  of  Com.  Law,  vol.  ii.  128,  284. ;  vol.  iv.  121. 

*  Fortesc.  ibid.  10  Rep.  pref.  Dugdale,  Orig.  Jurid.  Case  of  the  Sergeants, 
6  Bing.  N.  C.  235. ;  and  a  tract  by  Sergeant  Wynne,  1765  —  Observations  con- 
cerning the  Antiquity  and  Dignity  of  the  Degree  of  Sergeant-at-law.  See  also  the 
learned  work,  entitled  Serviens  ud  Legeni^  by  Mr.  Sergeant  Manning,  1840.  The 
degree  of  Sergeant  is  a  dignity,  as  appears  by  stat.  1  Ed.  VI.  e.  vii. 
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the  bar  of  the  court  of  common  pleas  Avhen  that  court  sits  in  bank 
(except  in  appeals  from  the  decisions  of  revising  barristers'.)  though 
not  at  niai  prhis,  and  of  signing  pleadings  there.  But  the  attorney- 
general  though  not  a  sergeant  has  a  right  of  audience  in  the  court  of 
common  pleas  when  he  appears  for  the  crown. -^  By  custom,  the 
judges  of  the  common  law  courts  of  Westminster  arc  always  admitted 
into  this  venerable  order  before  they  are  advanced  to  the  bench,  in  con- 
sideration of  which  they  address  the  sergeants  Avith  the  appellation  of 
brother. 

From  both  these  degrees  some  are  selected  to  be  her  majesty's 
counsel,  learned  in  the  law,  the  two  principal  of  whom  arc  called  her  at- 
torney and  solicitor  general.  The  first  king's  counsel,  under  the  degree 
of  a  sergeant,  was  Sir  Francis  Bacon  :  but  he  was  created  honoris  causa, 
without  patent  or  fee  ;  so  that  (as  Blackstone  remarks)  the  first  of 
the  modern  order  who  are  sworn  servants  of  the  crown  and,  until 
lately,  received  a  regular  salary,  seems  to  have  been  Sir  Francis 
North,  afterwards  lord  keeper  of  the  great  seal  to  king  Charles  II.'' 
But  the  queen's  counsel,  being  sergeants,  are  regularly  summoned 
by  writ  to  sit  as  attendants  in  the  House  of  Loi'ds^  ;  a  privilege 
which  does  not  belong  to  the  others.  A  custom  (says  Blackstone) 
has  of  late  years  prevailed,  of  granting  precedence  to  such  ban-isters 
as  the  crown  thinks  proper  to  honour  with  this  mark  of  distinction. 

These  (as  well  as  the  queen  consort  or  queen  dowager's  attorney 
and  solicitor  general)  rank  promiscuously  with  the  king's  counsel, 
and  together  with  them  sit  within  the  bar  of  the  respective  courts ; 
but  are  not  sworn ;  and  therefore  are  at  liberty  to  be  retained 
in  causes  against  the  crown,  which  the  king's  counsel  cannot  be 
without  licence. 

In  the  ecclesiastical  and  admiralty  courts  the  members  of  the 
college  of  doctors  of  civil  law  incorporated  in  1768  are  the  proper 
counsel.  They  are  admitted  advocates  and  members  of  the  college  of 
doctors  on  a  rescript  of  the  archbishop  of  Canterbury,  having  taken 
their  degree  at  Oxford  or  Cambridge'^ ;  and  after  a  year  of  silence, 
during  Avhicli  they  are  supposed  to  learn  the  practice  of  the  courts, 
and  complete  their  education  by  listening  to  the  proceedings,  they 
l)ecome  exclusively  qualified  to  perform  all  the  functions  of  an  advocate 
in  their  own  tril^unals,  and  may,  indeed,  be  heard  in  any  of 
tlic  queen's  courts.     The  archbishop  may  refuse  his  fiat  to  his  -sicar 

'  Stat.  6  &  7  Vict.  c.  xviii.  s.  61. 

-  Taddock  v.  Forrester,  8  DoavI.  Prac.  cas.  834.     1  Scott,  N.  R.  39L     1  Maim. 
&  Graing.  587. 

^  Sec  bis  liCe  by  Roger  North,  37. 

*  4  Inst.  cap.  i.  p.  4.     Regist.  261.     Fitzli.  Nat.  Brev.  229. 

-  AvlifF.  Parcv.!,'.  54.     8  ff^ist,  213. 
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general  for  the  admission  of  a  doctor  to  be  an  advocate,  and  is  not 
compellable  by  mandamus  to  issue  it.' 

It  is  established  that  a  counsel  can  maintain  no  action  for  his  fees, 
which  are  not  given  as  a  salary  or  hire,  but  as  a  gratuity,  which  a 
counsellor  cannot  demand  without  doing  wrong  to  his  reputation  ^ ; 
and  so  it  is  with  advocates  in  the  civil  law.^  And  in  order  to 
encourage  due  freedom  of  speech  in  the  lawful  defence  of  their 
clients,  and  at  the  same  time  to  give  a  check  to  the  unseemly 
licentiousness  of  prostitute  and  illiberal  men  (a  few  of  whom  may 
sometimes  insinuate  themselves  even  into  the  most  honourable 
professions),  it  hath  been  holden  that  a  counsel  is  not  answerable 
for  any  matter  by  him  spoken  relative  to  the  cause  in  hand,  and 
suggested  in  his  client's  instructions'*,  though  if  he  subsequently 
publish  such  matter  it  is  otherwise.''  And  no  action  lies  against  a 
barrister  for  mismanagement  of  a  cause.*"  But  counsel  guilty  of 
deceit  or  collusion  are  punishable,  by  stat.  West.  i.  3  Ed.  I.  c.  xxix., 
with  imprisoment  for  a  year  and  a  day,  and  perpetual  silence  in  the 
courts.^ 


CHAPTER  XVI. 

OF  THE  PUBLIC  COUETS  OF  COMMON  LAW  AND  EQUITY. 

In  the  prosecution  of  that  part  of  our  inquiries  which  relates  to  the 
judicial  power  in  the  constitutional  law  of  England,  it  Avill  be  most 
convenient  to  arrange  that  important  and  extensive  subject  under  the 
following  heads :  1 .  The  jaublic  courts  of  common  law  and  equity. 
2.  Courts  ecclesiastical,  military  and  maritime,  and  courts  of  a 
special  jurisdiction.     3.   The  administration  of  civil  justice  in  England. 

'  Rex  V.  Canterbury,  Abp.  8  East,  212. 

-  Blackst.  b.  iii.  c.  lii.  p.  28.  Davis,  Pref.  22.  1  Clianc.  Eep.  38,  Davis,  23. 
And  see  note  1  Co.  Litt.  295,  a.  Menagii  Am.  Enit.  Jur.  c.  xviii.  Pro  advocati 
facundia  honorarium  estimavi  dehere.  Hodgson  v.  Scarlett,  1  Barn.  &  Aid.  232. 
Finch,  L.  188.  111.  Black.  Com.  165,  ch.  Lx.     Harris.  Dig.  (ed.   1844)  1205. 

^  Voet  ad  Pand.  tit.  De  Postul.  num.  6,  7,  8.  And  see  Boucher  D'Argis,  Hist, 
abrcge  de  I'Ordre  des  Avocats,  c.  iv.  See  also  the  commencement  of  the 
Dialogue  des  Avocats  du  Pari,  de  Paris,  by  Loisel,  which  contains  curious  par- 
ticulars throughout  respecting  the  ancient  French  bar.  Gravina  de  Ort.  et 
Progress,  lib.  i.  §  42,  43,  44. 

^  Blackst.  b.  iii.  c.  9.  p.  165.     And  see  L.  11  Cod.  de  ofllcio  advoc. 

^  Flint  V.  Pike,  6  Dowl.  &  Ryl.  528.     4  Barn.  &  Cress.  473. 

6  Fell  V.  Brown,  Peake  96-  (Kenyon.)  "'  Raym.  376. 
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4.  Courts  of  a  criminal  jurisdiction.  5.  The  administration  of  criminal 
justice  in  England. 

The  object  and  scope  of  this  commentary  must  compel  us  to 
confine  ourselves  to  a  very  superficial  and  incomplete  view  of  these 
great  and  important  heads  of  law  ;  and,  indeed,  to  consider  them  with 
any  degree  of  completeness,  as  to  detail,  would  not  only  require 
many  volumes,  but  carry  us  far  into  the  investigation  of  private  law. 
We  must  therefore,  in  accordance  with  our  plan  and  object,  pursue 
this  branch  of  the  subject  as  a  portion  of  the  administration  of  the 
public  law  of  the  kingdom,  and  a  part  of  the  scheme  of  the  constitution 
rather  than  the  application  of  a  peculiar  system  of  jurisprudence. 
This  view  of  the  administration  of  justice  presents  objects  of  the 
most  paramount  constitutional  importance.  We  have  seen  that  the 
sum  of  the  duties  of  the  regal  oflfice  is  to  govern  the  kingdom 
according  to  law ;  and,  indeed,  the  most  essential  characteristic  of  a 
limited,  or  (as  it  is  commonly  called)  a  constitutional  monarchy,  is, 
that  both  the  duties  of  the  governors  thereof,  and  the  obligations 
and  rights  of  the  subject,  are  defined  by,  and  depend  upon,  not  the 
arbitrary  will  of  any  man,  but  the  law  of  the  laud.  How  essential, 
then,  must  that  part  of  the  constitution  be,  to  which  belongs  the 
administration  of  the  laws  securing  the  existence  of  that  constitution, 
and  whereof  its  whole  fabric  and  scheme  is  composed  !  How  great  a 
trust  is  placed  in  the  hands  of  those  magistrates  who,  as  depositaries 
and  sole  interpreters  of  the  law,  are  the  conservators  of  the  Avhole 
civil  polity  of  the  empire !  And,  indeed,  it  has  been  said  by  a 
modern  orator,  that  the  whole  machinery  of  civil  government  has  for 
its  ultimate  object  the  due  administration  of  law  in  courts  of  justice. 

That  branch  of  constitutional  law  cannot  be  understood  without  a 
previous  review  of  the  various  tribunals  invested  with  divers  portions 
of  the  judicial  power  of  the  state.  That  task  is  rendered  diflicult  by 
the  complicated  nature  of  our  judicial  constitution,  which  was  not 
framed  on  any  one  systematic  scheme  of  polity,  but  ai'ose  by  degrees  out 
of  the  fragments  of  the  ancient  Norman  curia  rccjis,  or  royal  court,  and 
the  Saxon  local  tribunals ;  with  modifications  and  additions,  devised, 
as  they  seemed  requisite,  by  ovir  kings  and  parliaments.  It  is  con- 
sequently, perhaps,  impossible  to  arrange  the  subject  according  to  a 
strictly  scientific  method.  We  will,  therefore,  divide  the  civil  tribu- 
nals of  the  country  (with  which  alone  we  are  for  the  present  concerned) 
into  three  classes,  with  reference  to  the  nature  of  their  jurisdiction  : 
namely,  1.  The  public  courts  of  common  law  and  equity  ;  2,  The 
courts  ecclesiastical,  maritime,  and  military  ;  and  3.  The  courts  the 
jurisdiction  of  which  is  not,  like  that  of  the  tribunals  already  named, 
general  and  extending  all  over  the  kingdom,  but  ])rlvate  and  restricted 
to  some  parts  of  it.     This  chapter  will  be  confined  to  the  first  of  these 
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classes.  And  the  order  we  shall  observe  in  discoursing  of  these 
several  courts  for  the  administration  of  civil  justice,  will  be  by  begin- 
ning with  the  lowest,  and  those  whose  jurisdiction,  though  public  and 
generally  dispersed  throughout  the  kingdom,  is  yet  (with  regard  to 
each  particular  court)  confined  to  very  narrow  limits,  and  so  ascending 
gradually  to  those  of  the  most  extensive  and  transcendent  power. 

I.  The  lowest  as  well  as  the  most  expeditious  court  of  justice  in 
England  is  the  court  of  piepoudre,  curia  pedis  pulverisati ;  so  called 
from  the  dusty  feet  of  the  suitors,  or  rather,  as  Blackstone  believes, 
irompied  puldreaux,  which  in  old  French  signifies  a  pedlar.  It  is  a 
court  of  record  incident  to  every  fair  or  market  (though  fallen  into 
disuse),  of  which  the  steward  of  him  who  owns  or  has  the  toll  of  the 
market  is  the  judge  ;  and  its  jurisdiction  extends  to  administer  justice 
for  all  commercial  injuries  done  in  that  very  fair  or  market,  and 
not  in  any  preceding  one.  From  this  court  a  writ  of  error  lies,  in  the 
nature  of  an  appeal  to  the  courts  of  Westminster,  which  are  now 
bound  by  stat.  19  Geo.  III.  c.  Ixx.  to  issue  writs  of  execution  in  aid 
of  its  process  after  judgment.^ 

II.  The  court  baron  is  a  court  incident  to  every  manor  in  the 
kingdom,  to  be  holden  by  the  steward  within  the  manor.  This  court 
baron  is  of  two  natures^:  the  one  is  a  customary  court,  appertaining 
entirely  to  the  copyholders,^  in  which  their  estates  are  transferred 
by  surrender  to  the  lord,  and  subsequent  admittance  of  the  new  tenant, 
according  to  the  law  governing  that  peculiar  tenure,  and  other  matters 
are  transacted  relative  to  their  tenures  only ;  the  other,  of  which  we 
now  speak,  is  a  coiu't  of  common  law  ;  and  it  is  the  court  of  the  barons  ■ 
by  which  name  the  freeholders  were  sometimes  anciently  called,  for 
that  it  Avas  held  before  the  freeholders  who  owe  suit  and  service  to  the 
manor,  the  steward  being  rather  the  registrar  than  the  judge ;  and 
sSiQv 'yx(\g\went  given,  Q.  lorit  of  false  judgment  lies  to  the  courts  at 
Westminster  to  rehear  and  review  the  cause,  and  not  a  writ  of  error* 
because  this  is  not  a  court  of  record."*  ,But  of  this  court,  and  the  two 
that  follow,  little  need  be  said  here. 

III.  A  hundred  court  is  only  a  larger  court  baron,  being  held  for 
all  the  inhabitants  of  a  particular  hundred  instead  of  a  manor.  The 
free  suitors  are  also  the  judges,  and  the  steward  the  registrar,  as  in  the 
case  of  a  court  baron.  Its  decisions  are  also  liable  to  be  reviewed  in 
the  courts  of  Westminster  by  a  writ  of  false  judgment,  and  not  a 
writ  of  error,  for  it  is  not  a  court  of  record.'^ 

'  Howel  V.  Johns  Cro.,  Eliz.  773.  Bac.  Abr.  Court  of  Piepoudre.  Comyn, 
Dig.  Alarket,  G.  i.  2.     (Coke)  4  Inst.  c.  Ixi.     Blackst.  Com.  b.  iii.  c.  iv.  p.  32,  33. 

-  Co.  Litt.  58.  3  Blackst.  Com.  b.  ii.  c.  iv.  vi.  xxii, 

*  Blackst.  Com.  b.  iii.  c.  iv.  p.  33,  34.  Fitzh.  Natur.  Brev.  18.  Scott  v.  Bye, 
2  Bing.  344. 

^  Ibid.  p.  34,  35. 
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IV.  The  county  court  is  a  court  incident  to  the  jimsdiction  of  the 
sheriff.  It  is  not  a  court  of  record,  but  may  hold  pleas  of  debt  or 
damages  under  the  value  of  forty  shillings.  The  county  court  may 
also  take  cognisance  of  personal  actions  (that  is  to  say,  actions  whereby 
a  man  claims  a  debt  or  personal  duty,  or  damages  in  lieu  thereof,  and 
likewise  whereby  a  man  claims  a  satisfaction  in  damages  for  some 
injury  done  to  his  person  or  property)  to  any  amount,  by  virtue  of  a 
special  w^rit  called  ajiisticies,  which  is  a  writ  empowering  the  sheriff 
for  the  sake  of  despatch  to  do  the  same  justice  in  his  county  court  as 
might  otherwise  be  had  at  Westminster.  At  the  county  court 
(whereof  the  freeholders  of  the  county  are  the  real  judges,  and  the 
sheriff  is  the  ministerial  officer)  all  popular  elections  which  the  free- 
holders are  to  make,  as  formerly  of  sheriffs  and  conservators  of  the 
peace,  and  still  of  coroners,  verderors,  and  knights  of  the  shire,  must 
ever  be  made.  But  the  dignity  of  this  tribunal  was  much  impaired 
Avlien  the  bishop  and  the  earl,  who  formerly  presided  there,  ceased  to 
attend  it.  The  proceedings  In  the  county  court  are  subject  to  the 
same  appellate  jurisdiction  as  those  of  the  hundred  court.' 

These  are  the  several  species  of  common -law  courts,  which,  though 
dispersed  universally  throughout  the  realm,  are  nevertheless  of  partial 
jurisdiction,  and  confined  to  particular  districts,  yet  communicating 
with,  and  as  it  Avere  members  of,  the  superior  courts  of  a  more 
extended  and  general  nature,  which  are  calculated  for  the  adminis- 
tration of  redress,  not  in  any  one  lordship,  hundred,  or  county  only, 
but  throughout  the  whole  kingdom  at  large.     Of  which  sort  is, 

V.  The  court  of  Common  Pleas,  or,  as  it  is  frequently  termed  in 
law,  the  court  of  Commo7i  Bench. 

"  By  the  ancient  Saxon  constitution,"  as  our  great  commentator 
informs  us  ^,  "  there  was  only  one  superior  court  of  justice  in  the 
kingdom,  and  that  court  had  cognisance  both  of  civil  and  spiritual 
causes  :  namely,  the  wittenag emote,  or  general  council,  which  as- 
sembled annually,  or  oftener,  wherever  the  king  kept  his  Christmas, 
Easter,  or  Whitsuntide,  as  w^cll  to  do  private  justice  as  to  consult 
upon  public  business.  At  the  Conquest,  the  ecclesiastical  jurisdiction 
was  diverted  into  another  channel ;  and  the  Conqueror,  fearing 
danger  from  these  annual  parliaments,  contrived  also  to  separate  their 
ministerial  power  as  judges  from  their  deliberative  as  counsellors  to 
the  crown.  He  therefore  established  a  constant  court  in  his  own  hall, 
thence  called  by  Bracton  ^  and  other  ancient  authors,  aula  regia,  or 
aula  regis.  This  court  was  composed  of  the  king's  great  officers  of 
state  resident  in  his  palace,  and  usually  attendant  on  his  person,  such 

'  Blackst.  Com.  b.  iii.  c.  iv.  p.  35,  36. 

-  T51afkst.  Ooni.  ibid.  p.  3G,  37;  and  Gilbert,  Forum  Romanum,  c.  i. 

^  L.  iii.  tr.  1.  c.  vii. 
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as  the  lord  high  constable  and  the  lord  mareschal,  Avho  chiefly  presided 
in  matters  of  honour  and  of  arms,  determining  according  to  the 
military  law  and  the  law  of  nations.  Besides  these,  there  were  the 
lord  high  steward  and  lord  great  chamberlain ;  the  steward  of  the 
household ;  the  lord  chancellor,  whose  particular  business  it  was 
to  keep  the  king's  seal,  and  examine  all  such  writs,  grants,  and  letters, 
as  were  to  pass  under  that  authority ;  and  the  lord  high  treasurer, 
who  was  the  principal  adviser  in  all  matters  relating  to  the  revenue. 
These  high  officers  were  assisted  by  certain  persons  learned  in  the 
laws,  who  were  called  the  king's  justiciars,  or  justices,  and  by  the 
greater  barons  of  parliament,  all  of  whom  had  a  seat  in  the  aula  regia, 
and  formed  a  kind  of  court  of  appeal,  or  rather  advice,  in  matters  of 
great  moment  and  diflSculty.  All  these  in  their  several  departments 
transacted  all  secular  business,  both  criminal  and  civil,  and  likewise 
the  matters  of  the  revenue  ;  and  over  all  presided  one  special  magis- 
trate, called  the  chief  justiciar,  or  capitalis  justiciarius  totius  Anglice, 
who  was  also  the  principal  minister  of  state,  the  second  mau  in  the 
kingdom,  and,  by  virtue  of  his  office,  guardian  of  the  realm  in  the 
king's  absence :  and  this  officer  it  was  who  principally  determined  all 
the  vast  variety  of  causes  that  arose  in  this  extensive  jurisdiction,  and 
from  the  plenitude  of  his  power  grew  at  length  both  obnoxious  to  the 
people,  and  dangerous  to  the  government  that  employed  him."  ^ 

This  great  universal  court  being  bound  to  follow  the  king's  house- 
hold in  all  its  progresses  and  expeditions,  the  trial  of  common  causes 
therein  was  found  very  burdensome  to  the  subject.  "  Wherefore 
King  John,  who  dreaded  also  the  power  of  the  justiciar,  very  readily 
consented  to  that  article  which  now  forms  the  eleventh  chapter  of 
magna  charta,  and  enacts  that  communia  placita  non  sequantur  curiam 
nostram,  sed  teneantur  in  aliquo  certo  loco.  This  certain  place  was 
established  in  Westminster  Hall,  the  place  where  the  aula  regis 
originally  sat  when  the  king  resided  in  that  city,  and  there  it  hath 
ever  since  continued ;  and  the  court  being  thus  rendered  fixed  and 
stationary,  the  judges  became  so  too  ;  and  a  chief,  with  other  justices 
of  the  common  pleas,  was  thereupon  appointed,  with  jurisdiction  to 
hear  and  determine  all  pleas  of  land,  and  injuries  merely  civil,  be- 
tween subject  and  subject."  Which  establishment  of  this  principal 
court  of  common  law  at  that  particular  juncture  and  at  that  particular 
place  gave  rise  to  the  inns  of  court  in  its  neighbourhood,  and  thereby 
collected  together  the  whole  body  of  the  common  lawyers. 

"  The  aula,  regia  being  thus  stripped  of  so  considerable  a  branch  of 
its  jurisdiction,  and  the  power  of  the  chief  justiciar  being  also  con- 
siderably curbed  by  many  articles  in  the  great  charter,  the  authority 

'   Spelman,  Gloss.  331-3.     Gilbert,  Hist.  C.  V.  introd.  xvii. 
R  2 
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of  both  began  to  decline  apace  under  the  long  and  troublesome  reign 
of  King  Henry  III.  ;  and  in  further  pursuance  of  this  example,  the 
other  several  offices  of  the  chief  justiciar  were,  under  Edward  I.  (who 
ne^v-modclled  the  Avhole  frame  of  our  judicial  polity),  subdivided 
and  broken  into  distinct  courts  of  judicature.  A  court  of  chivahy 
Avas  erected,  over  which  the  constable  and  mareschal  presided  ;  as  did 
the  steward  of  the  household  over  another,  constituted  to  regulate  the 
king's  domestic  servants.  The  high  steward,  with  the  barons  of  par- 
liament, formed  an  august  tribunal  for  the  trial  of  delinquent  peers ; 
and  the  barons  reserved  to  themselves  in  parliament  the  right  of 
reviewing  the  sentences  of  other  courts  in  the  last  resort.  The  dis- 
tribution of  common  justice  between  man  and  man  was  thrown  into 
so  provident  an  order,  that  the  great  judicial  officers  were  made  to 
form  a  check  upon  each  other ;  the  court  of  chancery  issuing  all 
original  writs  under  the  great  seal  to  the  other  courts  ;  the  common 
pleas  being  allowed  to  determine  all  private  causes  between  private 
subjects;  the  exchequer  managing  the  king's  revenue;  and  the 
court  of  king's  bench  retaining  all  the  jurisdiction  which  was  not  can- 
toned out  to  other  courts,  and  particularly  the  superintendence  of  all 
the  I'cst  by  way  of  appeal,  and  the  sole  cognisance  of  pleas  of  the 
crown,  or  criminal  causes.  For  pleas,  or  suits,  are  regularly  divided 
into  two  sorts :  j'jZeas  of  the  croivn,  which  comprehend  all  crimes  and 
misdemeanors  wherein  the  king  (on  behalf  of  the  public)  is  plaintiff; 
and  common  pleas,  which  include  all  civil  actions  between  subject  and 
subject.  The  former  of  these  were  the  proper  object  of  the  jurisdic- 
tion of  the  court  of  king's  bench ;  the  lattei',  of  the  court  of  common 
pleas,  which  is  styled  by  Sir  Edward  Coke  ^  the  lock  and  key  of  the 
common  law." 

The  judges  of  this  court  are  at  present  five  in  number,  one  chief 
and  foiu"  puisne  (or  junior)  judges,  created  by  the  queen's  letters 
patent.  A  writ  of  error,  in  the  nature  of  an  appeal,  fonnerly  lay 
from  this  court  to  the  court  of  queen's  bench :  but  by  stat.  1  Wm. 
IV.  c.  Ixxi.  a  writ  of  error  lies  from  the  common  j)leas,  not  to  the 
court  of  queen's  bench,  but  to  the  court  of  exchequer  chamber, 
before  the  judges  of  the  queen's  bench  and  the  barons  of  the  exche- 
quer. 

VI.  The  Court  of  Queen's  Bench  (so  called  because  the  sovereign 
used  formerly  to  sit  there  in  person,^  the  style  of  the  court  being 
still  Before  the  Queen  Herself)  is  the  supreme  court  of  connnon  law  in 
the  kingdom,  consisting  of  a  chief  justice  created  by  writ  and  called 
the  Chief  Justice  of  England^  and  four  puisne  justices,  Avho  are 
by   their   office    the   sovereign  conservators  of  the  peace,    and  the 

'  4  Inst.  c.  X.  p.  00.         2  4  Inst.  c.  vii.  p.  70.  ^  Coniyii,  Dig.  .Jiislico,  i,  c.  1. 
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supreme  coroners  of  the  land.  Yet  tliongli  the  king  lilniself  used 
to  sit  in  this  court  (as  King  Edward  I.  frequently  did),  and  the 
Queen  is  still  supposed  to  do  so,  the  sovereign  did  not,  nor  is  by- 
law empowered  '  to  determine  any  cause  or  motion  but  by  the 
mouth  of  the  judges,  to  whom  she  hath  committed  the  whole  of  her 
judicial  authority.^ 

This  court,  which,  as  we  have  said,  is  the  remnant  of  the  aula 
regia,  is  not,  nor  can  be,  from  the  very  nature  and  constitution  of  it, 
fixed  to  any  certain  place,  but  may  follow  the  queen's  person 
wherever  she  goes ;  and  this  moveable  quality,  as  well  as  its  dignity 
and  power,  are  fully  expressed  by  Bracton,  when  he  says  that  the 
justices  of  this  court  are  capitales,  generales,  perpetui,  ct  majores ;  a 
latere  regis  residentes,  qui  omnium  aliorum  corrigere  tcneantur  injurias 
et  errores.  And  it  is  moreover  especially  provided  in  the  articuli 
super  chartas  (stat.  25  Ed.  I.  c.  v.),  that  the  king's  chancellor,  and 
the  justices  of  his  bench,  shall  follow  him,  so  that  he  may  have  at  all 
times  near  unto  him  some  that  be  learned  in  the  laws. 

The  jurisdiction  of  this  court  is  very  high  and  transcendent.  It 
keeps  all  inferior  jttrisdictions  Avithin  the  bounds  of  their  authority, 
and  may  either  remove  their  proceedings  to  be  determined  there,  or 
prohibit  their  progress  below.  The  jurisdiction  of  this  court  was 
originally  confined  to  criminal  cases,  or  those  which  savoured  of  a 
criminal  nature ;  but  it  now  takes  cognisance  both  of  criminal  and  ■ 
civil  causes :  the  former  in  what  is  called  the  crown  side,  or  crown 
office^ ;  the  latter  in  the  plea  side  of  the  court.  "*  The  most  remarkable 
prerogative  of  this  court  in  the  exercise  of  its  civil  jurisdiction  is,  the 
exclusive  power  of  issuing  and  determining  upon  the  writ  of  mandamus ; 
a  proceeding  very  important  as  a  legal  remedy  in  many  ca^es  where 
the  public  law  of  the  empire  is  violated.  The  writ  of  mandamus  is  a 
command  in  the  queen's  name  issuing  from  the  -court  of  queen's 
bench,  and  directed  to  any  person,  corporation,  or  infeiior  court  of 
judicature,  within  the  queen's  dominions  (including^  every  territory 
which  by  conquest  or  any  other  mode  is  annexed  to  the  crown  of 
England),  requiring  them  to  do  some  particular  thing  therein  specified, 
which  appertains  to  their  office  and  duty,  and  which  the  court  has 
previously  determined,  or  at  least  supposes  (upon  cause  being  shown  by 
the  party  why  the  writ  should  not  issue),  to  be  consonant  to  right 

'  See  Blackst.  Com.  b.  i.  c.  vii.  p.  207.  b.  iii.  o.  iv.  p.  41. 

2  4  Inst.  c.  vii.  p.  71,  72,  73.     Comyn,  Dig.  Courts,  A.    Fortesc.  Dc  Laud,  by 
Amos,  ch.  viii.  n.  B.  p.  23. 

3  See  Stat.  6  &  7  Vict.  c.  20. 

*See  Stat.  6  Geo.  IV.  c.  Ixxxli.,  to  abolish  the  sale  of  offices  in  the  Court  of 
King's  Bench,  &c. 

^  Rex  V.  Cowle,  2  Burr.  856. 
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and  justice.  It  Is  also  defined  by  Lord  Mansfield  to  be  a  prerogative 
writ  fiowing  from  the  king  himself  sitting  in  the  court  of  king's 
bench,  superintending  the  police  and  preserving  the  peace  of  the 
country.  ^  It  Is  a  high  prerogative  writ,  of  a  most  extensively  remedial 
nature,  and  may  be  issued  where  the  Injured  party  has  no  other  specific 
remedy,  and  Avhere  relief  is  required  in  respect  of  the  breach  of  some 
public  right  or  duty^,  or  even  in  some  cases  where  he  has  also  another, 
but  a  more  tedious  or  an  ineffectual  method  of  redress,  as  in  cases  of 
admission  or  restitution  to  an  office^,  but  not  as  a  mere  private  remedy 
for  the  party  (except  where  a  lord  refuses  to  admit  to  a  copyhold) ; 
because  this  writ  is  a  remedy  for  wrongs  and  violations  of  law,  wherein 
the  public  government  of  the  kingdom  Is  interested,  and  not  for  the 
mere  administration  of  private  law  between  man  and  man.  Thus  It 
hath  been  held^,  that  an  application  for  a  mandamus  Is  an  application 
to  the  discretion  of  the  court,  and  that  a  mandamus  is  a  prerogative 
writ,  and  not  a  writ  of  right,  to  be  Issued  as  a  matter  of  course.  ^  It 
lies  for  an  infinite  numlser  of  purposes,  which  It  is  impossible  here  to 
recite  minutely,  to  compel  ministerial  officers  (however  high  their 
dignity  and  functions  may  be)  to  perform  their-  legal  duties ;  and 
also  commanding  judges  of  inferior  courts  to  do  justice,  according  to 
the  i^owers  of  their  office,  whenever  the  same  is  delayed :  for  it  is  the 
peculiar  business  of  the  court  of  queen's  bench  to  superintend  all  the 
Inferior  tribunals  of  the  kingdom,  and  therein  to  enforce  the  due 
exercise  of  those  judicial  or  ministerial  powers  with  which  the  crown 
or  the  legislature  have  invested  them  ;  and  this  not  only  by  restrain- 
ing their  excesses,  but  also  by  quickening  their  negligence,  and 
obviating  their  denial  of  justice. 

The  writ  Is  first  Issued  in  the  alternative,  either  to  do  thus,  or 
signify  some  reason  to  the  contrary ;  to  which  a  return,  or  answer, 
must  be  made  on'a  certain  day.  And  if  the  inferior  judge,  or  other 
person,  to  whom  the  Avrit  is  directed,  returns  an  Insufficient  reason, 
then  there  issues.  In  the  second  place,  a  jjcremptory  mandamus  to  do 
the  thing  absolutely,  to  which  no  other  return  will  be  admitted  but  a 
certificate  of  perfect  obedience  and  due  execution  of  the  writ.  If  the 
inferior  judge  or  other  person  makes  no  return,  or  fails  in  his  respect 
and  obedience,  he  Is  punished  for  his  contempt  by  attachment.  If 
the  facts  stated  in  the  return  are  denied  on  the  part  of  the  crown,  the 
question  must  (according  to  the  characteristic  principle  of  tlie 
common  law)  be  tried  by  a  jury ;  but  the  jiarty  may  also  have  an 
action  for  a  false  return,  and,  if  found  false  by  the  jury,  shall  recover 

'  IJlackst.  Ilcp.  352.     And  see  2  Kyd,  on  Corpor.  oil.  iv.  §  2. 
'^  Rex  V.  Wyndham,  Cowp.  378.     Rex  v.  Bank  of  England,  2  B.  and  Aid.  622. 
3  Blackst.  Com.  b.  iii.  c.  vii.  p.  110.  *  By  Ashiivst,  J.  2  Term.  Rep.  385. 

^  12  Eaat,  33G.     1  B.  &.  C.  489.     D  Barn.  &  Cress.  450. 
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tlamages,  together  with  a  jjercmptory  mandamus  to  the  defendant  to 
do  his  duty. ' 

The  proceedings  of  the  court  of  queen's  bench  in  cases  of  mandamus 
were,  until  lately,  subject  to  revision  in  no  other  jurisdiction.  ^  But 
by  stat.  6  &  7  Victoria,  chap.  Ixvii.,  parties  are  enabled  to  sue  out  writs 
of  error  wherever  issue,  in  fact  or  in  law,  is  joined  upon  the  return 
to  a  mandamus.  This  statute  also  extends  to  the  courts  of  the 
counties  palatine  which  have  power  to  issue  writs  of  mandamus 
within  their  jurisdictions. 

The  court  of  queen's  bench  is  likewise  a  court  of  appeal,  into 
which  may  be  removed,  by  a  writ  of  error,  all  the  determinations  of 
inferior  courts  of  record  in  Ens-land.  Yet  even  this  so  hisjh  and 
honourable  court  is  not  the  dernier  ressort  of  the  subject ;  for  if  he 
be  not  satisfied  with  any  determination  there,  he  may  remove  it  by 
writ  of  error  into  the  court  of  exchequer  chamber,  and  from  thence 
to  the  House  of  Lords.-^ 

VII.  The  court  of  Exchequer  is  inferior  in  rank  not  only  to  the 
queen's  bench,  but  to  the  common  pleas  also ;  but  it  is  considered  in 
this  order  on  account  of  its  ancient  though  now  abolished  doubls 
capacity  as  a  court  of  law  and  a  court  of  equity  also.  It  is  a  very 
ancient  court  of  record,  set  up  by  William  the  Conqueror  as  a  part 
of  the  avla  regia^,  though  regulated  and  reduced  to  its  present 
order  by  king  Edward  I.^  and  intended  principally  to  order  the 
revenues  of  the  crown,  and  to  recover  the  king's  debts  and  duties.*^ 
It  is  also  called  the  Exchequer,  Scaccliarium,  from  the  chequered 
cloth,  resembling  a  chess-board,  which  covered  the  table  there,  and 
on  which,  when  certain  of  the  king's  accounts  were  made  up,  the 
sums  were  scored  and  marked  with  counters.  It  consists  of  two 
divisions:  the  receipt  of  the  exchequer,  which  manages  the  royal 
revenue  (and  whereof  we  have  already  said  something  when  con- 
sidering that  subject);  and  the  court,  or  judicial  part  of  it,  which 
was,  until  lately,  again  subdivided  into  a  court  of  equity  and  a  court 
of  common  law.^  The  court  of  equity  was  held  in  the  exchequer 
chamber,  before  the  lord  high  treasurer,  the  chancellor  of  the 
exchequer,  the  chief  baron,  and  the  three  puisne  ones ;  or  before  the 
chief  baron,  or  one  of  the  barons,  who  were  emj^owercd  by  statute^ 

'  Blackst.  Com.  b.  iii.  e.  vii.  p.  110;  and  see  stat.  1  Wm.  IV.  c.  xxi.  as  to 
traversing  tbe  return,  if  false  in  fact.  It  extends  the  operation  of  stat.  9  Anne,  c.  xx. 

''^  Blackst.  Com.  ibid.  p.  Ill:  note  by  Mr.  Justice  Coleridge. 

3  Blackst.  Com.  b.  iii.  ch.  iv.  p.  43,  44.  Nisbett  v.  Rishton,  9  Ad.  &  El.  426. 
R.  V.  Wright,  1  Ad.  &  El.  434. 

*  Lambard,  Archeion,  32.     Madox,  Hist.  Exch.  109  (8). 

^  Spelm.  Guit.  i.  in  cod.  leg.  vet.,  apud  Wilkins. 

e  4  Inst.  c.  xi.  103-116.     Madox,  Hist.  Exch.  10 

'  Blackst.  Com.  b.  iii.  c.  iv.  p.  44.  *  57  Geo.  III.  c  xviii. 
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to  hear  and  determine,  sitting  alone,  causes  and  matters  pending  in 
the  exchequer  as  a  court  of  equity.  But  by  stat.  5  Vict.  ch.  v.  the 
equitable  jurisdiction  of  the  court  of  Exchequer  is,  as  well,  it 
seems,  in  matters  of  revenue,  (though  tliis  is  doubtful)  as  in  other 
cases,  transferred  to  the  court  of  Chancery,  to  which  tribunal  two 
new  judges  are  added  by  the  same  statute.*  The  primary  and  ori- 
ginal business  of  this  court  is  to  call  the  queen's  debtors  to  account, 
by  bill  filed  by  the  attorney-general,  and  to  recover  any  lands, 
tenements,  or  hereditaments,  any  goods,  chattels,  or  other  profits  or 
benefits,  belono;ino;  to  the  crown.  But  as  almost  all  sorts  of  civil 
actions  are  now  allowed  to  be  brought  in  the  queen's  bench,  in  like 
manner  (and  also  originally  by  a  fiction,  supposing  the  plaintiff  to 
be  the  king's  accountant),  all  sorts  of  personal  suits  may  be  prose- 
cuted in  the  court  of  exchequer. 

The  equity  branch  of  the  jurisdiction  of  this  court  (originally  by 
means  of  a  similar  fiction)  also  extended  to  all  kinds  of  civil  suits. 
An  appeal  from  the  equity  side  of  this  court  lay  immediately  to  the 
house  of  peers ;  but  from  the  common  law  side,  in  pursuance  of  the 
statute  31  Ed.  III.  c.  xii.,  a  writ  of  error  must  first  be  brought  into 
the  court  of  exchequer  chamber ;  and  from  the  determination  there 
had,  there  lies,  in  the  dernier  ressort,  a  writ  of  error  to  the  House  of 
Lords.^ 

VIII.  The  high  court  of  Chancery  is  the  only  remaining,  and  in 
matters  of  civil  property  by  much  the  most  important  of  any  of  the 
queen's  superior  and  original  courts  of  justice.  It  has  its  name  of 
chancery,  cancellaria,  from  the  judge  who  presides  there,  the  lord 
chancellor,  or  cancellarius ;  who.  Sir  Edward  Coke  tells  us?  is  so 
termed  a  cancellando,  from  cancelling  the  king's  letters  patent,  when 
granted  contrary  to  law,  which  is  the  highest  point  in  his  jurisdiction. 
But  others  more  reasonably  liold,  that  he  was  first  called  cancellarius, 
because  he  sat  intra  canccllos,  in  an  enclosed  or  separated  place  or 
chancel,  encompassed  with  bars  to  keep  off  the  press  of  the  people.'^ 
The  oflSce  of  lord  chancellor,  or  lord  keeper  (which  by  stat.  5  Eliz. 
c.  xviii.  is  declared  to  be  exactly  the  same),  is  created  by  the  mere 
delivery  of  the '  great  seal  into  his  custody'*,  whereby  he  becomes, 
without  writ  or  patent,  an  officer  of  the  greatest  Avclght  and  power 

'  Attorney  General  i\  the  corporation  of  London,  ix.  Jurist.  ;370.  But  see 
Attorney  General  v.  Ilallett  and  others,  Exchecjuer,  25  June,  184G.  By  stat.  5  &  6 
Vict.  c.  Ixxxvi.,  certain  oHicers  on  the  revenue  side  are  abolished,  and  their  duties 
transferred  to  her  Majesty's  Remembrancer  in  tlie  exche([uer,  and  the  lords  of  the 
treasury  are  empowered  to  regulate  his  oflice. 

'  Blackst.  Com.  b.  iii.  c.  iv.  p.  45,  46. 

^  4  Inst.  c.  viii.  p.  88.  Ducange,  Gloss,  m  hoc  verb.,  and  Giannone,  Ilist.  lib.  xl. 
cap.  vi.  §  iii. 

■'  Lambard,  Archeion,   56.     1  Roll.   Abr.  3b5.     Comyn,  Uig.  Chancery,   B.   1 . 
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of  any  now  subsisting  in  the  kingdom,  and  superior  to  any  temporal 
lord  J  He  is  a  privy  councillor  by  his  office''^,  and,  according  to  lord 
chancellor  Ellesmere^,  prolocutor  of  the  House  of  Lords  by  prescrip- 
tion. To  him  belongs  the  appointment  and  the  power  of  removal 
of  justices  of  the  peace,  though  he  usually  performs  tliat  part  of  his 
with  the  duties  advice  of  the  lord  lieutenants  of  the  respective 
counties.*  Being  formerly  an  ecclesiastic  (for  none  else  were  then 
capable  of  an  office  so  conversant  in  writing),  and  presiding  over  the 
royal  chapel  ^,  he  became  the  keeper  of  the  king's  conscience ; 
visitor,  in  right  of  the  king,  of  all  hospitals  and  colleges  of  royal 
foundation ;  and  patron  of  all  the  king's  livings  under  the  value  of 
twenty  marks  ^  per  annum  in  the  king's  books.  He  is  the  guardian 
of  all  infants,  and  by  Avarrant  under  the  royal  sign  manual,  also  of  all 
idiots,  and  lunatics,  and  he  has  the  general  superintendence  of  all 
charitable  uses  in  the  kingdom.  And  all  this  over  and  above  the 
vast  and  extensive  jurisdiction  wliich  he  exercises  in  his  judicial 
capacity  in  the  court  of  chancery,  wherein  there  are  two  distinct 
tribunals,  —  the  one  ordinary,  being  a  court  of  law ;  the  other 
extraordinary,  being  a  court  of  equity.^  And  by  statute  1  W.  &  M. 
st.  1.  c.  xxi.  all  the  authority,  jurisdiction,  emoluments,  and  advan- 
tages of  the  lord  chancellor  or  lord  keeper  may  be  exercised  and  had 
by  lords  commissioners  appointed  for  the  custody  of  the  great  seal, 
who  by  the  same  statute  have  precedence  after  the  speaker  of  the 
House  of  Commons.  But  when  the  custody  of  the  great  seal  is  in 
commission,  the  crown  appoints  a  speaker  of  the  Hou3e  of  Lords  by 
letters  patent,  those  magistrates  having  no  power  to  preside  in  that 
assembly  by  virtue  of  their  office. 

The  ordinary  court,  or  court  of  Common  Law,  is  much  more  ancient 
than  the  court  of  equity.  Its  jurisdiction  is  to  hold  plea  upon  a  writ 
of  scire  facias  (so  called  because  it  purports  to  call  on  the  person  to 
whom  it  is  directed  to  inform  the  court,  or  shew  cause  why  something 
therein  specified  should  not  be  done),  to  repeal  or  cancel  the  queen's 
letters  patent  when  made  against  law,  or  upon  untrue  suggestions; 
and  to  hold  plea  of  petitions,  monstrans  de  droit,  traverses  of  offices, 
and  the  like,  when  the  crown  hath  been  advised  to  do  any  act,  or  is 

1  Stat.  31  Hen.  VIII.  c.  x.     Co.  4  Inst.  361,  362. 

^  Selden,  Office  of  Lord  Chanc.  §  8. 

^  Of  the  Office  of  Lord  Chancellor,  edit.  1651. 

^  See  the  speeches  of  Lord  Chancellor  Brougham,  Lord  Eldon,  and  Lord  Lynd- 
hurst,  4th  and  19th  July,  1831.  Pari.  Deb.  (3rd  scries),  vol.  iv.  col.  621.,  vol.  v. 
col.  6. 

^  Madox,  Hist,  of  Exch.  42. 

6  38  Ed.  HI.  Fitz.  Nat.  Brev.  35 ;  though  Hobart  (214)  extends  this  value  to 
twenty  jjounds. 

^  Blackst.  Com.  b.  iii.  c.  iy.  p.  46,  47. 
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put  in  possession  of  any  lands  or  goods,  in  prejudice  of  the  subject's 
right.  ^  On  proofs  of  which,  as  the  queen  can  never  be  supposed 
intentionally  to  do  any  wrong,  the  law  questions  not  that  she  will 
immediately  redress  the  injury,  and  refers  that  conscientious  task  to 
the  chancellor,  the  keeper  of  her  conscience.'-  But  if  any  cause 
comes  to  issue  in  this  ordinary  court  in  chancery,  that  is,  if  any  fact 
be  disputed  between  the  parties,  as  the  chancellor  is  precluded  by 
the  rules  of  the  common  law  from  deciding  it  without  a  jury,  and  he 
has  no  power  to  summon  one,  he  must  deliver  it  with  his  own  hand, 
or  (according  to  later  precedents)  send  it  by  the  clerk  of  the  petty 
bag  ^  into  the  court  of  queen's  bench,  where  it  shall  be  tried  by  a 
jury,  and  judgment  shall  there  be  given  thereon.'*  And  Blackstone 
holds  that  when  judgment  is  given  in  chancery  upon  demurrer  or  the 
like  (that  is  to  say,  upon  a  question  of  law  affirmed  on  one  side,  and 
denied  on  the  other),  a  writ  of  error,  in  the  nature  of  an  appeal, 
lies  out  of  this  ordinary  court  to  the  court  of  queen's  bench -^ ;  but  he 
informs  us,  that  so  little  is  usually  done  on  the  common  law  side  of 
the  court,  that  he  had  met  with  no  traces  of  any  writ  of  error  being 
actually  brought  since  the  14th  year  of  queen  Elizabeth,  a.d.  1572.'' 
Blackstone  observes,  in  a  note,  that  the  opinion  of  lord  keeper  North, 
in  1682,  that  no  writ  of  error  lay,  and  that  an  injunction  might  be 
issued  against  it,  seems  not  to  have  been  well  considered.  It  appears, 
however,  that  for  error  in  law,  alleged  to  have  been  committed  on 
the  common  law  side  of  the  court  of  chancery,  the  writ  of  error  must 
be  returnable  in  parliament  only;  but  that  for  error  in  fact,  and 
for  error  in  process,  which  if  it  had  occurred  in  the  courts  of 
queen's  bench  and  common  pleas  Avould  be  redressable  by  the  same 
judges  upon  a  writ  of  error  coram  nobis  or  coram  vobis,  the  writ  of 
error  lies  in  the  court  of  queen's  bench,  that  court  being  considered 
for  this  purpose  as  well  as  for  the  trial  of  issues,  one  court  with  the 
court  of  chancery.^ 

'  Blackst.  Com.  b.  iii.  c.  xvii.  p.  2o4.     4  Inst.  c.  vlii.  p.  79. 

^  Ibid.  b.  iii.  c.  iv.  p.  48. 

3  1  Equity,  Ca.  Abr.  128.  *  Cro.  Jac.  12.     Latch,  112. 

s  Year-book,  18  Ed.  III.  xxv.  17  Ap.  24,  29  Ap.  47.  Dyor,  315.  1  Roll.  Rep. 
287.     4  Inst.  80. 

**  Blackst.  Com.  ibid. 

"  See  authorities  delivered  to  the  Lord  Chancellor  by  Mr.  Serjeant  ISIanning  in 
Lord  Canterbury's  case,  1842.  3  Blackst.  Com.  48.,  and  cases  cited  there  ;  and 
Plowd.  393.  a. ;  Hale,  Jurisd.  of  the  Lords,  ch.  vi.  p.  47.  49. ;  1  Roll  Abr.  744, 
745.,  Error  (H.),  pi.  1.  Brooke,  Abr.  Error,  p.  95  ;  1  Roll  Abr.  Error,  (IL)  pi.  2. 
Crompton,  Jurisd.  of  Courts,  p.  11.  b. ;  Com.  Dig.  Pleader,  3  B.  3. ;  2  H.  IV., 
3  Rot.  Pari.  461.  b. ;  1  Ventr.  102. ;  2  Saund.  23. ;  7  Hen.  IV.  fol.  31.  pi.  12. ;  1  Co. 
Rep.  157.il.;  9  Co.  Rep.  99.  b. ;  2  Lord  Haym.  1327.;  1  Stra.  UG. ;  Maoqueen, 
on  Prac.  of  H.  of  Lords,  p.  3G9— 372. 
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In  tills  ordinary  court  is  the  officina  jiisticm,  out  of  which  all 
original  writs  and  all  commissions  that  pass  under  the  great  seal  go 
forth,  which  Coke  says  is  the  clavis  regni ;  and  for  those  ends  this 
court  is  ever  open.^  And  a  writ  is  a  formal  letter  of  the  sovereign 
in  parchment,  sealed  with  a  seal,  directed  to  some  judge,  officer,  or 
minister,  &c.,  at  the  suit  or  plaint  of  a  subject,  requiring  to  have  a 
thing  done  for  the  cause  therein  briefly  expressed  (for  which  reason 
writs  are  called  hrevia),  which  is  to  be  discussed  in  the  proper  court 
according  to  law.^  Out  of  this  court  issue  writs  of  error,  of  right  of 
dovfer,  and  o^  rjuare  impedit ;  writs  for  the  election  of  knights,  citi- 
zens, and  burgesses  to  serve  in  parliament  (for  which  reason  the 
validity  of  the  returns  thereto  were,  until  the  reign  of  Queen  Eliza- 
beth ',  determined  there)  ;  for  the  election  of  coroners  and  veuderors; 
for  summoning  lords  of  parliament,  and  the  assistants  and  attendants 
of  the  House  of  Lords ;  and  for  a  multitude  of  other  purposes. 
Thence,  also,  go  forth  commisslous  of  the  peace,  of  gaol-delivery, 
oyer  and  terminer,  assize,  sewers,  lunacy,  idiotcy,  and  many  others. 
The  writs  relating  to  the  business  of  the  subject,  and  the  returns  to 
them,  were  in  ancient  times  originally  kept  in  a  hamper,  in  hana- 
perio,  and  the  others  (relating  to  such  matters,  wherein  the  crown 
is  immediately  or  mediately  concerned)  were  preserved  in  a  little 
sack  or  bag,  in  parvd  bagd;  and  thence  hath  arisen  the  distinction  of 
the  Hanaper  Office  and  the  Petty  Bag  Office,  which  both  belong  to 
the  common  law  court  in  chancery.'^ 

But  the  extraordinary  court,  or  Court  of  Equity,  is  now  become 
the  court  of  the  greatest  judicial  consequence.  The  distinction  be- 
tween law  and  equity,  as  administered  in  different  courts  (which  is 
peculiar  to  the  jurisprudence  of  this  country),  has  already  been 
sufficiently  explained  for  the  object  of  this  commentary.^  That  pe- 
culiar distinction  was  unknown  to  our  ancient  law  in  the  times  of 
Bracton,  Glanville,  Fleta,  and  Britton.  In  the  works  of  those 
writers,  as  Blackstone  informs  us  ^,  there  is  not  a  syllable  relating 
to  the  equitable  jurisdiction  of  the  court  of  chancery,  which  seems 
to  have  arisen  out  of  the  extensive  remedial  jurisdiction  of  the  king 
in  his  ordinary  council,  from  whence  also  sprung  the  court  of  re- 
quests, abolished,  together  with  the  star-chamber,  by  stat.  16 
Chas.  I.  c.  X.  In  the  ancient  common  law,  the  ordinary  courts 
could  not  give  relief  in  any  case  without  a  writ,  called  an  original 
writ,  out  of  chancery,  containing  a  formula  adapted  to  the  nature  of 
the  particular  case ;  and  in  those  early  times  the  chief  judicial  em- 

•  4  Inst.  c.  viii.  p.  79.  ^  Old  Nat.  Brev.  4.     Shep.  Abr. 
3  IlaUara,  Const.  Hist.  vol.  I.  p.  372.  375. 

''  See  Stat.  5  &  G.  Vict.  ch.  ciii.,  abolishing  certain  offices  in  the  court  of  chancery. 

*  Chapter  III.  ^  Blackst.  Com.  b.  ill.  c.  iv.  p.  50. 
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ployment  of  the  chancellor  must  have  been  devishig  new  writs, 
directed  to  the  courts  of  common  law,  to  give  remedies  in  cases 
where  none  was  before  administered.  To  facilitate  the  composition 
of  new  writs,  the  statute  of  Westminster  2.  (13  Ed.  I.  c.  xxiv.)  em- 
powered the  clerks  in  chancery  to  frame  them  in  all  cases  analogous 
to  those  wherein  writs  were  already  provided ;  but  requii'ed  that 
the  matter  should  be  adjourned  to  the  next  parliament,  if  those  ma- 
gistrates could  not  agree  in  devising  the  new  formula';  And  we  may 
here  remark,  that  these  original  writs  were  analogous  to  the  actiones 
legis,  or  strict  formula?  of  the  ancient  civil  law,  mentioned  by  Pom- 
ponius  in  the  Pandects  ^,  which  were  abolished  by  the  Emperor 
Constantine-;  as,  indeed,  the  writs  have  also  been  (with  a  few  ex- 
ceptions) by  Stat.  2  and  3  Wm.  IV.  c.  xxxix.  As  the  technical 
forms  and  inflexible  rules  arising  from  the  legis  actiones  caused  the 
praatorian  jurisdiction  to  spring  up,  so,  in  our  law,  the  equitable 
jurisdiction  of  the  court  of  cliancery  derived  its  commencement 
from  the  harsh  or  imperfect  judgments  of  the  common  law  courts, 
proceeding  merely  upon  the  ground  of  the  king's  original  writs.  But 
the  equitable  jurisdiction  first  became  important  about  the  end  of 
Edward  III.'s  reign,  when  uses  of  land  were  introduced,  Ijy  which 
land  was  vested  in  one  man,  subject  to  a  trust  and  confidence  to 
hold  the  same  for  the  benefit  and  use  of  another.  These  fiduciary 
estates  were  totally  discountenanced  by  the  courts  of  common  law, 
but  were  considered  as  binding  in  conscience  by  the  clergy :  and 
John  of  Waltham,  bishop  of  Salisbury,  and  chancellor  to  King 
Richard  II.,  by  a  strained  interpretation  of  the  stat.  of  Westminster 
2.  devised  the  writ  of  subpoena,  returnable  in  the  court  of  chancery 
only,  to  make  i\\Q  feoffee  to  uses,  or  fiduciary  tenant,  accountable  to 
his  cestui  que  use,  for  whose  benefit  he  held  the  land.  This  jjrocess 
of  subpoena  Avas  afterwards  extended  to  other  matters,  wholly  de- 
terminable at  law,  upon  fictitious  suggestions :  the  chancellors,  who 
were  for  the  most  part  ecclesiastics,  moulded  the  proceedings  of  their 
court  on  the  imperial  and  pontifical  formularies ;  and  this  great  ju- 
risdiction, though  frequently  and  strenuously  opposed,  especially  in 
the  reigns  of  Richard  II.,  Henry  IV.  and  V.,  and  James  I.,  became 
at  length  fully  established,  and  grew  to  an  extraordinary  magnitude.^ 


'  L.  ii.  §  6.  ff.  De  orig.  jur.  And  see  Brissonius  De  formulis  ;  and  Solemn.  Pop. 
liom.  verbis.     Paris,  1583.     Ilale,  1731.     Lips.  1754. 

"  L.  i.  cod.  De  form,  et  impetr.  act.  sublat.  L.  ii.  cod.  cod.  (if.  Pothier,  Pra^fiit. 
ad  Pandect.  Voet  ad  Pand.  tit.  De  edcndo,  §  8.  Gravina,  Hist.  1.  i.  De  action, 
leg. 

''  Blackst.  Com.  b.  iii.  c.  iv.  p.  50-52,  &c.  Palgrave  on  the  Jurisdiction  of  the 
King  in  Council.  Spence,  Equit.  Jurisdic.  of  the  Court  of  Chancery,  Part  II.  b.  i. 
fh.  ill.  1846. 


COURTS   OF    COINIMON    LAW   AND    EQUITY.  253 

In  the  reigns  of  Henry  IV.  and  V.,  the  Commons  were  repeatedly- 
urgent  to  have  the  writ  of  subpasna  entirely  suppressed,  as  being  a 
novelty  against  the  form  of  the  common  law.  But  although  stat. 
4  Hen.  IV.  c.  xxiii.  declared  judgments  at  law  irrevocable,  unless  by 
attaint  and  writ  of  error,  Henry  V.  put  a  negative  at'once  to  their 
whole  application  ;  and  in  Edward  VI. 's  time  the  process  of  subpoena 
was  become  the  daily  practice  of  the  court. 

In  the  time  of  Lord  EUesmere  (a.  d.  1616)  arose  that  notable 
dispute  between  the  courts  of  common  law  and  equity  set  on  foot 
by  Sir  Ed.  Coke,  then  chief  justice  of  the  Court  of  King's  Bench, — 
whether  a  court  of  equity  could  give  relief  after  or  against  a  judg- 
ment at  the  common  law.  This  contest  was  so  warmly  carried  on, 
that  indictments  were  preferred  against  the  suitors,  the  solicitors,  the 
counsel,  and  even  a  master  in  chancery,  for  having  incurred  the 
prsemunire  by  questioning,  in  a  court  of  equity,  a  judgment  of  the 
Court  of  King's  Bench  obtained  by  gross  fraud  and  imposition. 
This  matter  being  brought  before  the  king,  was  by  him  refei'red  to 
his  learned  counsel  for  their  advice  and  opinion ;  Avho  reported  so 
strongly  in  favour  of  the  courts  of  equity  ^,  that  his  majesty  gave 
judgment  on  their  behalf:  but  not  contented  with  the  irrefragable 
reasons  and  precedents  produced  by  his  counsel  (for  as  Blackstone 
informs  us,  the  chief  justice  was  clearly  in  the  wrong),  he  chose 
rather  to  decide  the  question  by  referring  it  to  the  plenitude  of  his 
royal  prerogative.^  Sir  Ed.  Coke  submitted  to  the  decision,  and 
thereby  made  atonement  for  his  error ;  but  this  struggle,  together 
with  the  business  of  the  commendams,  in  which  he  acted  a  very  noble 
part,  and  his  controlling  the  commissioners  of  sewers,  were  the  open 
and  avowed  pauses  of  his  suspension,  and  soon  after  of  his  removal 
from  his  office.^ 

The  lord  chancellor  is  assisted  in  the  discharge  of  his  judicial  duties 
by  the  master  of  the  rolls,  Avho  holds  his  office  during  good  behaviour, 
in  the  same  manner  as  the  common  law  judges,  and  may  hear  causes 
in  his  absence  in  the  court  of  chancery,  but  usually  sits  in  a  distinct 
court  called  the  Rolls  Court,  and  hears  those  causes  which  are  set 
down  for  him.  The  office  of  the  master  of  the  rolls  is  as  ancient  as 
the  court  itself-*:  he  is  the  chief  of  the  masters  in  chancery,  and 
keeper  of  the  rolls  of  the  court,  and  of  the  patents  that  pass  the 
great  seal,  from  which  portion  of  his  functions  the  title  of  master 
of  the  rolls  is  derived.''     He  is  also,   by  a  recent  statute,  ex-officio 

'  Whitelock,  on  Pari-  ii.  390.     1  Cbanc.  Rep.,  Aiipend.  I. 

*  1  Chauc.  Rep.,  Append.  26.  ^  3  Blackst.  Com.  cli.  iv.  p.  53,  54. 

*  •  Comyn,  Dig.  Chancery,  b.  iv. 

^  Spence,  Eqult.  Jurisd.  of  tlie  Court  of  Chancery,  Part  II.  b.  i.  ch.  v.  p.  357. 
As  to  his  Jurisdiction  sitting  alone,  see  4  &  5  Wni.  TV.  c.  xciv. ;  and  also  the 
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keeper  of  the  records  of  the  realm.  From  all  his  decisions  there  is 
an  appeal  to  the  lord  chancellor.  The  increase  of  business  in  the 
court  of  chancery  occasioned  the  appointment  of  a  third  judge  in 
that  tribunal,  by  virtue  of  the  statute  53  Geo.  III.  c.  xxiv.  He  is 
entitled  the  vice-chancellor  of  England  ;  enjoys  rank  and  precedence 
next  after  the  master  of  the  rolls ;  holds  his  office  during  good  beha- 
viour, subject  to  removal  upon  address  by  both  houses  of  parliament ; 
and  his  jurisdiction  extends  to  all  causes  in  chancery,  either  in  law  or 
equity,  according  to  the  chancellor's  direction.  Three  judges  have, 
however,  been  found  insufficient  to  prevent  the  accumulation  of 
arrears  in  the  court  of  chancery,  and  two  new  vice-chancellors,  the 
Right  Honourable  Sir  James  Knight  Bruce,  and  the  liight  Hon- 
ourable Sir  James  Wigram,  are  now  appointed  by  virtue  of  the  stat. 
5  Vict.  ch.  V.  They  enjoy  rank  after  the  lord  chief  baron  of  the 
exchequer,  and  hold  their  offices  on  the  same  tenure  as  the  vice-chan- 
cellor of  England:  but  the  second  of  the  new  vice-chancellors  is  to 
have  no  successor.  Their  decrees,  as  well  as  those  of  the  vice-chan- 
cellor of  England  are  subject  to  the  lord  chancellor's  reversal  or 
alteration,  and  cannot  be  enrolled  till  signed  by  him.^ 

From  the  determinations  of  the  lord  chancellor  sitting  in  this  court 
of  equity,  as  from  the  other  superior  courts,  an  appeal  lies  to  the 
House  of  Peers.  But  there  are  these  diffijrences  between  appeals 
from  the  court  of  equity  and  writs  of  error  from  the  court  of  law  : 
1st,  that  the  former  may  be  brought  upon  any  interlocutory  matter, 
the  latter  upon  nothing  but  a  definite  judgment ;  2d,  that  on  writs  of 
error  the  House  of  Lords  pronounces  the  judgment,  on  appeals 
it  gives  direction  to  the  court  below  to  rectify  its  own  decree.^ 

IX.  The  next  court  that  we  must  consider  is  one  that  has  no 
jurisdiction,  except  on  appeal,  to  correct  the  errors  of  other 
jurisdictions.  This  is  the  court  of  Exchequer  Chamber,  which  was 
first  erected  by  statute  31  Ed.  III.  c.  xii.,  to  determine  causes 
by  writs  of  error  from  the  common  law  side  of  the  exchequer.  And 
to  that  end  it  consisted,  until  lately,  of  the  lord  chancellor  and  lord 
treasurer,  taking  unto  themselves  the  justices  of  the  queen's 
bench  and  common  pleas.-''  The  stat.  20  Chas.  II.  c.  iv.  dispensed 
with  the  presence  of  the  lord  high  treasurer  when  the  office  was 
vacant.  The  chancellor  and  treasurer  were,  under  the  stat.  of 
Edward,  the  judges  of  this  court,  and  the  justices  were  but  assistants. 
The  practice,  however,  usually  was,  for  the  chief  justices  to  sit  alone, 

exception  in  stat.  3  Geo.  II.  c.  xxx  ,  providing  that  the  master  of  the  rolls  shall 
not  make  such  decrees  or  orders  as  ought  only  to  be  made  hy  the  lord  chancellor, 
lord  keeper,  or  lords  commissioners  of  the  great  seal. 

'   Smith,  Chanc.  Pract.  vol.  i.  p.  8.         ^  Blackst.  Com,  I),  iii.  c.  iv.  p.  .'ifi. 

•''  lilackst.  Com.  b.  iii.  c.  iv.  p.  dQ. 


COURTS   OF   COMMON   LAW   AND    EQUITY.  255 

wlio  reported  their  opinion  to  the  chancellor  and  the  judgment 
Avas  pronounced  by  him.'  In  imitation  of  this  tribunal,  a  second 
court  of  exchequer  chamber  was  erected  by  stat.  27  Eliz.  c.  viii., 
though  differently  composed,  consisting  of  the  justices  of  the 
common  pleas  and  the  barons  of  the  exchequer,  before  whom 
writs  of  error  may  noAV  be  brought  to  reverse  judgments  in  all  suits 
originally  begun  in  the  court  of  queen's  bench.     And  by  the  stat. 

1  Wm.  IV.  c.  Ixx.  these  two  courts  of  exchequer  chamber  are 
assimilated,  and  the  justices,  or  the  justices  and  barons,  as  the  case 
may  be,  are  now  the  only  judges  therein  on  all  Avrits  of  error  from 
the  courts  of  queen's  bench,  common  pleas,  and  exchequer.  Thus  the 
appellate  jurisdiction  over  each  of  the  three  courts  belongs  to  the 
judges  of  the  other  two.  Into  the  court,  also,  of  exchequer  chamber 
(which  then  consists  of  all  the  judges  of  the  three  superior  courts, 
and  now  and  then  the  lord  chancellor  also,)  are  sometimes  adjourned, 
from  the  other  courts,  such  causes  as  the  judges  upon  argument  find 
to  be  of  great  Aveight  and  difficulty,  before  any  judgment  is  given 
upon  them  in  the  court  beloAv.^  And  it  is  here  necessary  not  to 
confound  these  courts  of  exchequer  chamber  Avith  that  Avhich  is  held 
by  all  the  judges  of  England,  to  hear  criminal  cases  reserved  upon 
matter  of  laAV  by  a  judge,  at  the  assizes  or  the  central  criminal  court. 
In  that  court  in  the  exchequer  chamber,  the  judges  who  are  called 
to  assist  sit  only  as  the  advisers  of  the  judge  before  Avhom  the  case 
Avas  originally  tried,  and  judgment  is  recorded  by  his  authority. 
And  herein  this  court  is  analogous  to  that  into  Avhich  causes  are 
adjourned  from  the  other  courts.^ 

From  all  the  branches  of  this  court  of  exchequer  chamber  a  writ 
of  error  lies  to 

X.  The  House  of  Peers,  which  is  the  supreme  court  of  judicature 
both  of  laAv  and  also  of  equity  in  the  kingdom,  having  at  present  no 
original  jurisdiction  over  civil  causes,  but  only  upon  appeals  and 
Avrits  of  error,  to  rectify  any  injustice  or  mistake  of  the  laAV.  To 
this  authority  (Blackstoue  informs  us)  that  august  tribunal  succeeded, 
of  course,  upon  the  dissolution  of  the  aula  regia.  For  as  the 
barons  of  parliament  Avere  constituent  members  of  that  court,  and 
tlie  rest  of  its  jurisdiction  was  dealt  out  to  other  tribunals,  over 
Avhich  the  great  officers  Avho  accompanied  those  barons  Avere  re- 
spectively delegated  to  preside,  it  followed  that  the  right  of  receiving 
appeals,  and  superintending  all  other  jurisdictions,  still  remained 
in  the  residue  of  this  noble  assembly,  from  which  every  other  great 

'  Johnstone  v.  Sutton,  1  Term.  Rep.  510. 

-  Blackst.  Com.  b.  iii.   c.  iv.  p.  56,  57.      4  Inst.   c.  xi.  p.  110.;  c.  xiii.  p.  119. 

2  Bulstr.  146. 

3  Regina  v.  Frost,  9  C.  &  P.  162.     R.  v.  Tarry,  7  C.  &  P.  841. 
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court  was  derived.  And,  indeed,  tlie  lords  of"  parliament  were  (with 
the  judges  and  officers  of  state,  and  other  councillors  of  the  crown) 
a  part  of  the  king's  ordinary  council,  wherein  the  paramount 
jurisdiction  of  the  crown  was  exercised,  after  the  aula  regis  had 
ceased  to  exist,  and  this  appellate  jurisdiction  remained  with  the 
peers.  But  the  jurisdiction  of  the  House  of  Lords  on  appeal  from 
the  court  of  chancery  is  less  ancient.  It  did  not  begin  to  exist 
before  the  reign  of  Charles  I.,  and  was  strenuously  disputed,  during 
that  of  his  successor,  by  the  House  of  Commons,  who,  however, 
acquiesced  in  the  exercise  of  that  equitable  jurisdiction  which  the 
lords  have  ever  since  enjoyed.' 

The  first  example  of  a  regular  appeal  was  in  the  case  of  Sir  John 
Bourcher  against  a  decree  of  Lord  Keeper  Williams,  in  1621,  where 
the  lords'  committees  for  privileges  reported  that  the  ancient  form  of 
proceeding  was  by  petition  to  the  king  and  his  great  council ;  and 
that  the  only  precedent  of  this  nature  Avas  a  complaint  by  petition 
against  Michael  de  la  Pole,  lord  chancellor,  for  matter  of  corruption 
in  the  reign  of  Richard  11. ;  they  therefore  recommended  only  the 
matter  of  fact,  that  is  to  say,  the  precipitation  and  haste  complained 
of,  to  be  heard.  Sir  John  was  censured  by  the  House  for  false 
accusation,  and  had  to  acknowdedge  his  oifence  on  his  knees.  -But 
the  most  important  case  among  those  which  established  the  appellate 
equitable  jurisdiction  of  the  lords,  is  that  of  Dr.  Shirley  v.  Sir  J.  Fagg, 
M.  P.  in  1675.  In  that  case  Sir  John  Fagg,  the  respondent,  was 
committed  by  the  House  of  Commons  for  asking  for  further  time  to 
put  in  his  answer,  but  w^as  released  on  petition.  The  appellant  was 
afterwards  arrested  on  the  speaker's  Avarrant  in  the  lobby  of  the 
House  of  Lords,  "to  answer  his  breach  of  privilege  in  prosecuting  an 
appeal  to  the  Lords'  House  against  a  member  of  the  House  of  Com- 
mons." Lord  Mohun,  who  Avas  present,  took  the  warrant  from  the 
messenger,  and  presented  it  to  the  House  of  Lords,  who  sent  a 
message  to  the  Commons  to  know  whether  they  had  ordered  it. 
Whereupon  the  Commons  answered,  demanding  justice  against  Lord 
Mohun,  and  the  Lords  replied  that  he  had  done  his  duty.  Tlie 
Commons  having  voted  the  appellant  guilty  of  a  breach  of  privilege, 
the  Lords  resolved  that  it  is  their  undoubted  right  to  receive  appeals 
from  inferior  courts.  The  cause  Avas  then  appointed  for  hearing,  but 
the  counsel  retained  therein  had  been  committed  by  the  House  of 
Commons,  for  pleading  another  appeal  at  the  bar  of  the  House  of 
Lords,  in  which  a  member  of  the  loAver  House  Avas  respondent.  After 
a  conference  betAveen  the  tAvo  Houses,  those  learned  persons  Avere 

'  Hale,  Jurisd.  of  the  Lords ;  and  Ilargr.  preface.  Macqueeu,  Tract,  of  the 
Ho.  of  F>ords,  p.  71,  &c. 
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again  taken  into  custody,  by  the  serjeant  at  arms,  and  they  were  com- 
mitted to  the  Tower.  Matters  being  brought  to  this  state,  the  king 
was  obliged  to  dissolve  the  parliament  on  the  9th  June,  1675.  In  the 
next  session,  which  began  November  1675,  the  contest  recommenced, 
but  was  terminated  by  a  prorogation,  and  Dr.  Shirley  relinquished 
his  appeal.  But  the  progress  of  all  other  business  of  the  kind  was 
silently  acquiesced  in  by  the  House  of  Commons,  and  thus  the  House 
of  Peers  gained  a  decisive  victory.  They,  however,  did  not  obtain 
an  appellate  jurisdiction  over  the  Ecclesiastical  Courts ;  two  appeals, 
one  from  the  Court  of  Delegates,  and  another  from  the  Prerogative 
Court,  having  been  dismissed  in  1670,  contrary  to  the  opinion  of 
Lord  Shaftesbury,  who  rested  that  opinion  on  a  principle  of  universal 
superintendency  of  the  House  over  all  courts  in  the  kingdom.^ 

The  House  of  Lords  (continues  our  great  commentator)  are  in 
all  causes  the  last  resort,  from  whose  judgment  no  further  appeal  is 
permitted ;  but  every  subordinate  tribunal  must  conform  to  their 
determinations, — the  law  reposing  an  entire  confidence  in  the  honour 
and  conscience  of  the  noble  persons  who  compose  this  important 
assembly,  that  (if  possible)  they  will  make  themselves  masters  of 
those  questions  upon  Avhich  they  undertake  to  decide,  and  in  all 
dubious  cases  refer  themselves  to  the  opinions  of  the  judges,  who  are 
summoned  by  writ  to  advise  them,  since  upon  their  decision  all 
property  must  finally  depend."-  It  must,  however,  be  observed,  that 
though  the  judges  are  said  by  Blackstone  to  advise  the  lords  in 
matters  of  law,  that  expression  must  be  taken  in  a  confined  and 
qualified  sense  ;  and  it  is  more  strictly  correct  to  say  that  the  judges 
give  their  opinions  than  that  they  ofifer  their  advice  to  the  House. 
And  the  lords  are  not  bound  by  the  opinion  of  the  judges.  In  the 
case  of  O'Connell  v.  the  Queen,  on  writ  of  error  from  the  Court  of 
Queen's  Bench  in  Ireland  ^  the  House  decided  against  the  opinion  of 
a  majority  of  the  judges  ;  but  there  the  lords  who  were  not  learned 
in  the  law  withdrew  before  the  question  was  put.  The  law,  however, 
does  not  recognise  that  distinction  between  the  lords,  and  there  are 
many  cases  in  the  books  where  lords  not  leai-ned  in  the  law  took  part 
in  the  decision.^ 


'   Macqueen,  Pract.  of  the  Ho.  of  Lords,  81.  91. 

-  Blackst.  Com.  b.  iii.  c.  iv.  p.  57.  ^  1 1  Clerk  &  Finnel,  424. 

*  Reeve  v.  Long,  Lords'  Journ.,  a.d.  169-5. ;  1  Salk.  227.  Against  the  opinion 
of  all  the  judges.  Bertie  v.  Falkland,  Lords'  Journ.,  1697,  vol.  xvi.  p.  2-30.  240. ; 
CoUes's  Rep.  p.  10. 13. ;  Ashby  v.  White,  Lords'  Journ.,  a.d.  1703,  vol.  xvii.  p.  369.; 
2  Lord  Raym.  938. ;  6  Mod.  45. ;  1  Salk.  19. ;  1  Bro.  P.  C.  62. ;  Douglas  v.  Hamil- 
ton, Lords'  Journ.,  a.  d.  1769.  vol.  xxxii.  p.  264.  ;  Alexander  v.  Montgomery, 
Lords'  Journ.,  a.d.  1773,  vol.  xxxiii.  p.  519.;  Hill  v.  St.  John,  Lords'  Journ., 
A.  D.  1775,  vol.  xx^iv.  p.  443. ;  2  Sir  W.  Blatkst.  Rep.  930. ,  3  Bro.  P.  C.  375. ; 
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Witli  regard  to  the  lords'  jurisdiction  in  cases  of  writs  of  error  and 
appeals  from  the  courts  of  common  law  and  equity  in  Ireland,  and 
appeals  from  the  court  of  sessions  in  Scotland,  it  arises  from,  and  is 
defined  by,  the  two  acts  of  union. 

XI.  We  must  now  proceed  to  an  eleventh  species  of  courts,  of 
general  jurisdiction  and  use,  which  are  derived  out  of,  and  act  as 
collateral  auxiliaries  to,  the  foregoing,  namely,  the  courts  of  assize 
and  nisi  prius. 

"  These  are  composed  of  two  or  more  commissioners,  who  arc 
twice  in  every  year  sent,  by  the  queen's  special  commission,  all  round 
England  and  Wales ',  except  London  and  Middlesex,  Avhere  courts 
of  ?iisi  prius  are  holden  in  and  after  every  term,  before  the  chief  or 
other  judge  of  the  several  superior  courts,  to  try  by  a  jury  of  the 
respective  counties  the  truth  of  such  matters  of  fact  as  are  then  under 
dispute  in  the  courts  of  Westminster  Hall.  These  judges  of  assize 
came  into  use  in  the  room  of  the  ancient  justices  in  ei/re,  justiciarii  in 
itinere,  who  were  regularly  established,  if  not  first  appointed,  by  the 
parliament  of  Northampton,  A.  d.  1176,  22  Henry  IL,  with  a 
delegated  power  from  the  king  in  his  great  court  or  aula  regia,  being 
looked  upon  as  members  thereof;  and  they  afterwards  made  their 
circuit  round  the  kingdom  once  in  seven  years,  for  the  purpose  of 
trying  causes.^  They  were  afterwards  directed  by  magna  cliarta,  c.  xii., 
to  be  sent  into  every  county  once  a  year,  to  take,  or  receive,  the 
verdict  of  the  jurors  or  recognitors  in  certain  actions  then  called 
recognitions  or  assizes,  the  most  difficult  of  which  they  were  directed 
to  adjourn  into  the  court  of  common  pleas,  to  be  tliere  determined. 
The  itinei'ant  justices  were  sometimes  mere  justices  of  assize,  or  of 
dower,  or  of  gaol- delivery,  and  the  like;  and  they  sometimes  had  a 
more  general  commission,  to  determine  all  manner  of  causes,  being 
constituted  justiciai'ii  ad  0m7iia  placita^:  hut  the  j) resent  justices  of 
assize  and  nisi  prius  are  more  immediately  derived  from  the  statute 
of  Westminster  2.  13  Ed.  I.  c.  xxx.,  which  directs  them  to  be 
assigned  out  of  the  king's  sworn  justices,  associating  to  themselves 
one  or  two  discreet  knights  of  each  county.  By  stat.  27  Ed.  I.  c.  iv. 
(explained  by  stat.  12  Ed.  IL  c.  iii.)  assizes  and  inquests  were 
allowed  to  be  taken  before  any  one  justice  of  the  court  in  which  the 

Bishop  of  London  v.  Ffytch,  Lords'  Journ  ,  a.  d.  1783,  pj).  36.  387. ;  2  JJro.  P.  C. 
211. ;  1  Last,  487.     See  11  Clerk  &  Finnol,  420. 

'  By  stat.  1  Wm.  IV.  c.  Ixx.,  the  Welsh  local  judicatures  are  abolished,  and  one 
English  judge  holds  the  assizes  for  North,  and  another  for  South  '^^'ales;  and  the 
two  judges  together  hold  the  assizes  at  Chester. 

"  Scld.  Jan.  1.  ii.  §  66.  Spelman,  Cod.  399.  Co.  Litt.  293.  Madox,  Hist. 
ICxr-heq.  f.  iii.  §  12. 

•'  Bracton,  1.  iii.  tr.  i.  c.  xi.. 
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plea  was  brought,  associating  to  him  one  knight,  or  other  approved 
man,  of  the  county.  And  lastly  by  stat.  14  Ed.  III.  c.  xvi.  inquests 
of  nisi  prius  may  be  taken  before  any  justice  of  either  bench  (though 
the  plea  be  not  dejiending  in  his  own  court);  or  before  the  chief 
baron  of  the  exchequer,  if  he  be  a  man  of  law ;  or,  otherwise,  before 
the  justices  of  assize,  so  that  one  of  such  justices  be  a  judge  of  the 
king's  bench,  or  common  pleas,  or  the  king's  sergeant  sworn.  They 
usually  make  their  circuits  in  the  respective  vacations  after  Hilary 
and  Trinity  terms,  assizes  being  allowed  to  be  taken  in  the  holy  time 
of  Lent,  by  consent  of  the  bishops,  at  the  king's  request,  as  expressed 
in  stat.  Westm.  1.  3  Ed.  I.  c.  li.  The  prudent  jealousy  of  our 
ancestors  ordained  that  no  man  of  law  should  be  judge  of  assize  in 
his  own  country  wherein  he  was  born  and  doth  inhabit  * ;  and  a 
similar  prohibition  is  found  in  the  civil  law.^  But  that  restriction 
is  taken  off  by  the  statutes  12  Geo.  II.  c.  xxvii.  and  49  Geo.  III. 
c.  xci. 

"  The  judges  upon  their  circuits  now  sit  by  virtue  of  four  several 
authorities  :  —  1.  The  commission  of  the  peace.  2.  A  commission  of 
oyer  and  terminer.  3.  A  commission  of  general  gaol-delivery.''^  The 
consideration  of  all  which  belong  to  a  subsequent  part  of  these  com- 
mentaries. The  4th  commission  was  formerly  a  commission  of  assize, 
directed  to  the  sergeants  and  justices  therein  named,  to  take  (together 
with  their  associates)  assizes  in  the  several  counties ;  that  is,  to  take 
the  verdict  of  a  particular  species  of  jury,  called  an  assize,  and  sum- 
moned for  the  tnal  of  disputes  concerning  land :  but  this  mode  of 
proceeding  is  now  abolished^^ ;  and  the  fourth  and  last  commission, 
now  in  actual  use,  consequently  is,  4.  "  that  of  nisi  prius,  which  is  a 
consequence  of  the  commission  of  assize  ^  being  annexed  to  the  office 
of  those  justices  by  the  statute  of  AVestminster  2.  13  Ed.  I.  c.  xxx. ; 
and  it  empowei's  them  to  try  all  questions  of  fact  issuing  out  of  the 
courts  at  Westminster  that  are  then  ripe  for  trial  by  jury.  These,  by 
the  course  of  the  courts,  are  usually  appointed  to  be  tried  at  West- 
minster in  some  Easter  or  Michaelmas  term,  by  a  jur}^  returned  from 
the  county  wherein  the  cause  of  action  arises  ;  but  with  this  proviso, 
nisi  prius,  unless  before  the  day  prefixed,  the  judges  of  assize  come 
into  the  county  in  question.  These  commissions  are  constantly  ac- 
companied by  writs  of  association,  in  pursuance  of  the  statutes  of 
Edward  I.  and  II.,  before  mentioned,  whereby  certain  persons 
(usually  the  clerk  of  assize  and  his  subordinate  officers)  are  directed  to 
associate   themselves  with  the  justices  and  sergeants,  and  they  are 

1  ■  Stat.  4  Ed.  III.  c.  ii. ;  stat.  8  Rich,  II.  c.  ii. ;  stat.  33  H.  VIII.  c.  xxir, 

"  L.  iii.  fT.  De  ofHc.  adsessor.     L.  ult.  Cod.  de  crim,  sacrileir- 

3  Stat.  3  &  4  Wm.  IV.  c.  '27.  *  Salkeld,  454. 
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required  to  admit  the  said  persons  into  their  society,  that  a  sufficient 
supply  of  commissioners  may  never  be  wanting.  But  to  prevent  the 
delay  of  justice  by  the  absence  of  any  of  them,  there  is  also  issued,  of 
course,  a  writ  of  si  non  omnes,  directing  that  if  all  cannot  be  present, 
any  two  of  them  (a  justice  or  sergeant  being  one)  may  proceed  to 
execute  the  commission. 

There  are  other  courts  of  jurisdiction  general  in  respect  of  place  and 
person,  but  special  as  regards  the  subject  matter  on  Avhich  they  adju- 
dicate. There  are  the  Privy  Council,  the  Court  of  Bankruptcy,  (of 
Avhich  the  Court  of  Review  is  the  Chief  Branch,)  and  the  Insolvent 
Court.  Of  the  first  we  have  already  treated.'  The  bankrupt  law 
was  first  introduced  into  this  country  by  stat.  34  &  35  Hen.  VIII. 
c.  i v.,  which  directs  that  traders  who  "do  make  hanliriipt"  shall  be 
summarily  dealt  with  by  a  commission,  and  their  whole  effects  seized 
and  distributed  rateably  among  their  creditoi's.  This  statute  was 
followed  by  stat.  13  Eliz.  c.  7.,  and  4  Anne,  c.  17.,  which  latter  act 
imitating  the  Roman  law  of  cessio  bonorum,  provided  that  a  bankrupt 
who  has  surrendered  the  whole  of  his  effects,  and  in  all  things  con- 
formed to  the  law  of  bankruptcy,  should  be  entitled  to  his  discharge 
from  all  further  liability  for  debts  heretofore  contracted.  All  the 
statutes  on  this  branch  of  the  law  are  now  repealed  by  stat.  6  Geo.  IV. 
c.  16.,  which  consolidates  the  different  regulations  on  this  subject,  but 
is  itself  amended  by  subsequent  statutes.  The  bankrupt  law  is  ad- 
ministered by  a  court  of  record  in  London  called  the  "  court  of  bank- 
ruptcy," erected  by  stat.  1  &  2  Will.  IV.  c.  5%.,  and  by  district  courts 
in  the  provinces  constituted  by  virtue  of  stat.  5  &  6  Vict.  c.  122., 
and  which  are  branches  of  the  former  court. 

The  insolvent  court,  or  the  "  court  for  the  relief  of  insolvent 
debtors  "  is  a  court  of  record  ^  consisting  of  four  commissioners,  three 
of  whom  are  required  to  make  circuits  throughout  England  and  Wales 
(if  requisite)  three  times  a  year.  Through  the  intervention  of  this 
court,  persons  in  custody  for  debt  (excepting  a  crown  debt)  are 
entitled  to  their  discharge  from  custody  on  surrendering  their  pro- 
perty, and  otherwise  conforming  to  the  insolvent  law,  unless  it  aj)pcar 
that  they  have  been  guilty  of  fraud  or  perjury  contrary  to  the  provi- 
sions of  that  law.^  But  a  more  extended  notice  of  the  bankrupt  and 
insolvent  courts  is  not  within  the  scope  of  these  commentaries. 

And  this  will  suffice  concerning  the  public  courts  of  common  law 
and  equity. 

'  The  iippdlato  jurLsdiction  of  the  Trivy  Council  is  in-:iclically  exercised  by  its 
*' Judicial  Committee."     Sec  st.  3  &  4  W.  IV.  c.  41. 

'  St.  ]  &  2  Vict.  c.  110.  §  76.  79.  ^  Ibid.,  §  35.  99,  100.  78. 
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CHAPTER  XVII. 


OF   COURTS   ECCLESIASTICAL. 


Having,  in  the  preceding  chapter,  considered  those  courts  whereby 
the  common  law  and  equitable  jurisprudence  of  England  ai'e  adminis- 
tered, we  must  now  proceed,  in  this  and  the  following  chapter,  to 
examine  some  other  courts  of  a  jurisdiction  equally  public  and  general, 
which  take  cognisance  of  causes  of  an  ecclesiastical,  military,  and 
maritime  nature  ;  and  are  therefore  properly  distinguished  by  the  title 
of  ecclesiastical  courts,  courts  military,  and  courts  maritime. 

But  as  the  ecclesiastical  courts  are  the  tribunals  wherein  the  power 
and  the  laws  of  the  church  are  administered,  and  the  church  is  not  of 
one  country,  but  universal,  and  as  they  are  derived  from  times  when 
the  English  established  church  was  part  and  parcel  of  the  church  of 
Rome,  it  would  be  incorrect  to  speak  of  their  constitution  in  England 
without  some  pi'evlous  account  of  ecclesiastical  jurisdiction  in  general. 
And  it  will  be  most  convenient  to  consider  the  civil  and  the  criminal 
ecclesiastical  jurisdictions  together. 

The  church  being  a  visible  society,  requires  a  visible  government, 
without  which  no  society  of  men  can  long  exist.'  The  proper  and 
essential  jurisdiction  of  the  church  is  however  entirely  spiritual^,  being 
founded  on  the  great  powers  confeiTcd  by  our  Lord  upon  his  apostles, 
Thus,  He  gave  them  the  power  to  teach  and  baptize,  promising  his 
perpetual  presence  with  them  to  the  end  of  the  world,  and  thereby 
necessarily  implying  a  continuation  of  that  authority  to  their  succes- 
sors. The  apostles  likewise  received  from  Him  the  power  of  the  keys, 
to  remit  and  retain  sins,  and  to  receive  accusations ;  and  He  pronounced 
at  the  same  time,  that  the  offender  who  will  not  hear  the  church  shall 
be  as  a  heathen  and  a  publican.^  Such  is  the  power  essential  to  the 
church.  She  has  power  to  teach  all  that  which  she  is  commanded  by 
Divine  authority  to  believe  or  to  practice,  and  consequently  to  inter- 
pret that  doctrine,  and  to  repress  by  admonitions  and  censures  those 
who  teach  or  practise  otherwise,  in  any  respect  whatever.  The  church 
has  power  to  assemble  the  faithful  for  prayer,   instruction,  and  the 

'  Devoti,  Inst.  Canon,  in  Prolegom.,  cap.  1.  §  4,  et  seq.,  et  cap.  2.  torn.  i.  p.  10. 
^-  Fleury,  Inst,  au  Droit  Eccles.  par.  iii.  torn.  ii.  p.  1,  &c. 

3  St.  John,  X.  22.  St.  Matt,  xviii.  15.  See  St.  Paul,  1  Tim,  v.  19.  And  see 
Palmei*  cm  the  Church,  part  Iv.  e.  xvi.  §  1.  and  2.  on  eccles.  censures. 

s   3 
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adniinistration  of  the  sacraments :  to  give  them  pastors  and  public 
ministers,  and  to  depose  those  pastors  and  ministers  if  they  render 
themselves  unworthy  of  their  holy  functions  ;  to  judge  sinners,  and 
cut  off  from  the  body  of  the  church  those  who  are  rebellious  and 
incorrigible ;  and  to  assemble  the  clergy  of  the  church,  or  some  part 
of  them,  to  exercise  her  judgments. 

These  powers  the  church  enjoyed  under  the  pagan  emperors,  and 
they  cannot  be  taken  from  her  by  any  human  authority. 
.  The  spiritual  jurisdiction  to  govern  the  church  is  vested  in  the 
bishops.  The  apostles  received  it  originally,  and  transmitted  it  to 
their  successors  by  the  imposition  of  hands  ' ;  for  "  the  apostles," 
says  Hooker,  "  were  the  first  that  had  such  authority ;  and  all  others 
who  have  it  after  them  in  orderly  sort  are  their  lawful  successors, 
whether  they  succeed  in  any  particular  church,  where  before  them 
some  apostle  hath  been  seated,  as  Simon  succeeded  James  in 
Jerusalem ;  or  else  be  otherwise  endued  with  the  same  kind  of 
bishoply  power,  although  it  be  not  where  any  apostle  before  hath 
been.  For  to  succeed  to  them,  is  after  them  to  have  that  episcopal 
kind  of  power  which  was  given  to  them.  All  bishops  are,  saith 
Jerome,  the  apostles^  successors."^  In  like  sort,  Cyprian  doth  term 
bishojjs  ^  prceposifos  qui  apostolis  vicaria  ordinatione  succedunt.  From 
hence  it  may  hajjpily  seem  to  have  grown,  that  they  whom  now"  we 
call  bishops  wei'e  usually  termed  at  the  first  apostles,  and  so  did 
carry  their  very  names  in  Avhose  rooms  of  spiritual  authority  they 
succeeded.  Such  as  deny  apostles  to  have  any  successors  at  all  in 
the  office  of  their  apostleship,  may  hold  that  opinion  without  con- 
tradiction to  this  of  ours,  if  they  well  explain  themselves  in  declaring 
what  truly  and  properly  apostleship  is:  in  some  things  every 
presbyter.  In  some  things  only  bishops,  in  some  things  neither 
the  one  nor  the  other,  are  the  apostles'  successors.  The  apostles 
were  sent  as  special  chosen  eye-witnesses  of  Jesus  Christ,  from 
whom  immediately  they  received  their  whole  embassage,  and 
their  commission  to  be  the  principal  first  founders  of  an  house 
of  God,  consisting  as  well  of  Gentiles  as  of  Jews :  in  this  there 
are  not  after  them  any  like  unto  them ;  and  yet  the  apostles 
have  now  their  successors  upon  earth — their  true  successors  —  if  not 
in  the  largeness,  surely  in  the  kind  of  that  episcopal  function  whereby 
they  had  power  to  sit  as  spiritual  ordinary  judges  both  over  laity 
and  over  clergy  where  churches  Christian  were  established." '  And 
the  divine  origin  of  the  spiritual  authority  of  the  episcopal  order  is 
expressly  acknowledged  in  the  form  of  consecration  of  bishops  in  the 

'  Floury,  Inst,  au  Dr.  Eccles.  par.  iii.  torn.  ii.  c.  ii. 

-  Ilieron.  Ep.  81.  ^  Cvpr.  Ep.  :i(l  Flon-nt. 

*  Hooker,  Ecclos.  I'olit.  b.  vii.  mini.  4. 
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cliurch  of  England.  But  to  this  subject  we  shall  have  occasion  to 
return ;  and  it  is  here  sufficient  to  say,  that  the  episcopal  order  is  of 
divine  right  the  fountain  of  all  ecclesiastical  government  and  juris- 
diction, though  parts  thereof  are,  in  many  instances,  portioned  out 
by  delegation  to  other  members  of  the  church,  and  (as  we  shall  see) 
even  exercised  in  the  Anglican  church  through  the  instrumentality  of 
laymen. 

When  Christianity  became  the  religion  of  the  state  in  the  Roman 
empire,  and  afterwards  in  other  kingdoms  and  dominions,  the  civil 
power  added  the  sanction  of  temporal  laws  and  coercive  means  to 
maintain  the  government  and  discipline  of  the  church  against  those 
who  did  not  stand  in  awe  of  spiritual  censures  and  admonitions. 
Thus  the  church  acquired  an  exterior  forum,  wherein  the  ecclesiastical 
jurisdiction  was  administered.  The  custom  of  the  ancient  Christians 
to  be  judged  by  their  spiritual  superiors,  the  favour  of  temporal 
princes,  and  the  high  character  and  influence  of  many  among  the 
bishops,  occasioned  the  addition  of  divers  purely  temporal  branches 
to  the  ecclesiastical  jurisdiction.^  But  the  disputes  to  which  these 
matters  gave  rise,  and  the  changes  which  resulted  from  them  at 
different  times,  are  rather  matter  of  history  than  of  law  ;  and  we 
will  therefore  pass  them  over  in  silence.  Thus  it  appears  that 
in  ecclesiastical  jurisdiction,  as  we  nov/  see  it  established,  three  things 
are  to  be  most  carefully  distinguished,  namely:  — 

I.  The  essential  spiritual  jurisdiction  of  the  church,  which  is  of 
divine  right,  and  enforced  by  purely  spiritual  sanctions. 

II.  The  temporal  sanctions  which  the  civil  magistrate  has  added 
to  aid  the  spiritual  jurisdiction  ;  and  the  outv.ard  tribunal  Avhich  the 
church  has  received  from  the  temporal  law. 

III.  The  jurisdiction  over  certain  temporal  matters,  Avhich  the 
state  has  entrusted  to  the  spiritual  judge. 

Having  established  these  fundamental  principles,  we  will  proceed 
to  take  a  view  of  the  ecclesiastical  tribunals,  or,  as  they  are  often 
styled,  courts  Christian,  established  in  England,  beginning  from  the 
lowest.  They  are  held  before  judges,  who  are  for  the  most  part 
laymen,  but  derive  their  power  by  delegation  from  the  ecclesiastical 
dignitary,  by  whom  those  judges  are  appointed.  The  bishops  being 
unable  to  attend  in  person  to  the  multitude  of  causes  drawn  into  their 
courts  by  the  extension  of  ecclesiastical  jurisdictions  (especially  in 
the  greater  sees),  found  it  necessary  to  entrust  the  cognisance  of  a 
large  part  of  them  to  the  archdeacons,  or  to  some  priest  appointed 
for  that  purpose,  with  a  commission  revocable  at  pleasure^;  instead 

*  JFleury,  Inst,  au  Dr.  Eccles.  par.  iii.  tom.  ii.  c.  i. 

^  Fleury,  Inst,  au  Dr.  Eccles.  par.  iii.  tom.  ii.  c.  iii.  Van  Espen,  Jus.  Eccles. 
Univ.  par.  iii.  tit.  v.  §  16,  17. 
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of"  administering  justice,  either  witli  the  advice  of  the  clergy  of  their 
episcopal  city,  or,  in  cases  of  difficulty,  in  their  diocesan  synods, 
surrounded  by  their  presbyters  and  deacons,  according  to  the  more 
ancient  system.'  The  delegation  of  episcopal  jurisdiction  was  also 
partly  caused  by  the  less  simple  and  more  systematic  and  technical 
method  of  proceeding  introduced  into  the  spiritual  tribunals  during 
the  twelfth  century,  when  the  canon  law  began  to  become  a  great 
and  complicated  body  of  jurisprudence.  The  judicial  authority  of 
the  church  was,  however,  never  in  any  country  delegated  to  a  layman 
(except  in  purely  temporal  matters)  until  a  statute  of  Henry  VIII.^ 
introduced  that  practice  in  England  ;  an  innovation  for  which  bishop 
Gibson  apologises  at  great  length,  arguing  that  the  exercise  of 
ecclesiastical  jurisdiction  by  laymen,  in  the  Church  of  England,  is 
merely  accidental,  and  that  the  lay  judge  is  no  more  than  the 
instrument  whereby  the  ecclesiastical  judge  exercises  his  authority. 

I.  The  Archdeacon's  court  is  the  most  inferior  court  in  the  whole 
ecclesiastical  polity.  It  is  held  before  the  archdeacon,  or  in  his 
absence  before  a  judge  appointed  by  himself,  and  called  his  official; 
and  its  jurisdiction  is  sometimes  in  concurrence  with,  and  sometimes 
in  exclusion  of,  the  bishop's  court  of  the  diocese.^  The  jurisdiction 
of  the  archdeacon  originally  emanated  from  that  of  the  bishop  by 
delegation.'*  And  of  this  we  have  sufficient  proof  in  the  fact  that 
there  was  no  appeal  from  the  archdeacon  to  the  bishop,  except  in 
certain  cases,  until  it  was  allowed  by  stat.  24  lien.  VIII.  c.  xii. ;  for 
bv  the  canon  law,  qiiifacitper  aliinn  facit  per  se,  and  the  act  of  the 
delegate  is  therefore  held  to  be  the  act  of  the  ordinary  judge  from 
whom  the  delegation  proceeds;  and  consequently  there  can  be  no 
appeal  from  one  to  the  other.^  This  principle  arises  from  the  peculiar 
nature  of  ecclesiastical  jurisdiction,  which  is  so  inherent  in  the 
ordinary  judge,  that  there  can  be  no  distinction  between  him  and  his 
delegate,  who  is  held  to  be  merely  the  mouthpiece  and  instrument  of 
the  judge  by  whom  he  is  delegated.''  The  delegated  authority  of  the 
archdeacon  was  that  of  general  and  universal  vicar  of  the  bishop,  both 
in  temporal  administration  and  spiritual  jurisdiction,  though  it  varied 

'  Fleury,  Inst.  par.  iii.  torn.  ii.  c.  ii.  Van  Espen,  Jus.  Ecclcs.  Univ.  par.  iii. 
tit.  V.  §  14,  15,  16. 

''^  Stat.  37  Hen.  VIII.  c.  xvii.      And  see  Gibson,  Codex,  introductory  discourse. 

^  Blackst.  Com.  b.  iii.  c.  v.  p.  64.  And  see  Lord  Kajniond,  123.  And  Kobson 
V.  Godsalve,  cited  in  Burn,  Ecclcs.  L.  art.  Appeal. 

*  Fleury,  Inst.  par.  iii.  torn.  ii.  c.  iii.  p.  28.  Bishop  Gibson,  Codex,  introd.  disc. 
p.  xxii.     Bishop  Slilliniifleet,  Eecles.  Cases,  vol.  i.  p.  235-238. 

^  "  Ne  ab  todeiu  ad  seipsuni  appellatio  interposita  videatur."  —  Sext.  Decret.  1.  i. 
t.  iv.  c.  ii. 

^  Van  Espen,  Jus.  Ecclcs.  Univ.  par.  iii.  tit.  v.  §  37.  Gibson,  Codex,  introd. 
discourse,  p.  xxiv. 
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in  extent  in  different  places  ' ;  and  in  process  of  time  some  portions 
thereof  became  by  custom  no  longer  vicarious  or  delegated,  but 
ordinary,  that  is  to  say,  appertaining  to  the  dignity  of  the  archdeacon ; 
and  this  was  fully  established  in  the  thirteenth  century.'-  The 
jurisdiction  of  this  court  comprises  the  granting  of  probates  and 
administrations,  and  ecclesiastical  matters  arising  within  the  arch- 
deaconry :  and  in  ordinary  cases  the  party  may  commence  his  suit 
either  in  this  court  or  the  bishop's,  though  in  some  archdeaconries 
the  suit  must  be  commenced  in  the  former  to  tlie  exclusion  of  the 
latter.^ 

We  come  next  to  the  courts  of  the  Bishops.  And  it  is  necessary 
that  we  should  here  briefly  consider  the  delegation  of  the  episcopal 
jurisdiction  to  vicars-general,  officials,  or  chancellors,  who  are  properly 
called  judges  delegate  (judices  delegati^,  as  contradistinguished  from 
ordinary  judges  (judices  ordinarii),  whose  jurisdiction  is  not  vested  in 
them  by  any  commission,  but  belongs  to  their  dignity  or  office. 

During  the  first  centuries  of  the  church,  the  bishops  transacted  the 
whole  government  of  their  dioceses  in  person,  and  they  decided 
ecclesiastical  causes  in  the  midst  of  their  assembled  clergy,  and 
subsequently  with  the  assistance  of  the  chapter  of  their  cathedral. 
They  therefore  stood  in  need  neither  of  grand  vicars  or  vicars- 
general  to  exercise  their  voluntary  jurisdiction  (consisting  in  the 
decision  of  matters  wherein  there  is  no  litigation  or  dispute),  nor 
of  officials  to  determine  contentious  causes.  Ecclesiastical  history 
however,  presents  instances  of  bishops  entrusting  some  portion 
of  their  functions  to  priests  of  high  character.  Thus  St.  Gregory 
Nazianzenus  was  sent  for,  out  of  his  solitude,  to  assist  his  father  in 
the  government  of  his  church.  St.  Gregory  Nazianzenus  himself 
describes  St.  Basil  as  the  guide,  the  interpreter,  and  the  support 
of  Eusebius  of  Ca^sarea,  who  entrusted  to  him  a  part  of  the 
episcopal  jurisdiction.  The  Western  church  also  offers  similar 
examples.  Valerius,  bishop  of  Plippona,  having  long  prayed  that  he 
might  be  given  some  person  to  share  his  authority,  cast  his  eyes  on 
St.  Augustine.  That  great  father  accepted  with  reluctance  the 
second  place  in  the  government  of  that  church.  Vis  mild  facta  est, 
he  says,  in  his  epistle  148,  ut  secundus  locus  guhernacidorum  mihi  tra- 
deretur.  Sidonius  Appollinaris,  speaking  of  the  priest  Claudian, 
brother  of  St.  Mamertus  bishop  of  Vienne,  v*'lio  laboured  under  his 
brother's  orders  in  the  government  of  that  diocese,  says  that  Claudian 

'   V^an  Espen,  Jus.  Eccles.  Univ.  par.  i.  tit.  xii.  §  3,  4,  o.     Lyndwood  says,  that 
the  archdeacon  is  tanquam  vicarius  episcopi.     De  Offic.  Archidiac. 
^  Van  Espen,  Jus.  Eccles.  Univ.  p.  i.  tit.  xii.  §  6,  7. 
3  AVoodward  v.  Fox,  2  Ventr.  267.     Godolph.  61. 
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shared  witli  the  bishop  the  wciglit  of  episcopacy,  and  regulated  the 
ecclesiastical  ceremonies ;  calling  him  a  prelate  of  the  second  order, 
antiste<i  ordine  in  secundo,  and  the  vicar  of  his  brother,  vicarium  in 
ecclesiis.  But,  Avitli  the  exception  of  these  cases,  and  a  few  others, 
it  does  not  appear  that  there  were  in  the  twelve  first  centuries  any 
persons  performing  the  functions  of  vicars-general  and  oflficials;  unless 
indeed,  we  consider  as  vicars-general  the  archdeacons  whose  duty  it 
was  to  see  the  execution  of  the  bisho^j's  commands,  to  visit  the 
parishes,  and  to  watch  over  the  conduct  of  the  inferior  clergy,  and 
even  of  the  priests.  The  council  of  Lateran,  held  under  pope  Inno- 
cent III.,  exhorted  those  bishops  who  found  themselves  too  much 
pressed  with  business,  and  whose  dioceses  were  very  large,  to  choose 
zealous  and  able  persons,  to  teach,  to  govern,  and  to  visit  the  diocese 
in  their  room.  That  decree  was  followed  by  a  great  number  of 
bishops ;  and  it  would  appear,  from  the  decisions  on  this  subject 
contained  in  the  Sextum  Decretalium,  that  in  the  time  of  Boniface 
VIII.  (a.  D.  1292),  there  was  no  bishop  who  had  not  at  least  a  grand 
vicar  or  vicar-general.  That  pontiff  calls  them  grand  vicars  and 
officials  ;  and  even  at  the  present  day  the  two  titles  are  synonymous 
in  Italy.  In  France,  however,  and  some  neighbouring  counti'ies, 
those  two  names  designate  different  offices.  The  grand  vicar,  or 
vicar-general,  exercises  the  voluntary  jurisdiction  ;  and  the  official, 
the  contentious  jurisdiction  ;  that  is  to  say,  the  duties  of  the  former 
are  administrative,  and  those  of  the  latter  strictly  judicial.' 

In  England,  the  distinction  between  the  vicar-general  and  the 
official,  or,  as  he  is  called,  the  official  principal,  exists  indeed  ;  but 
the  functions  of  both,  or  at  least  some  part  thereof,  is  vested  in  one 
person,  called  a  chancellor.^  But  the  bishop  may,  according  to 
Gibsen,  reserve  to  himself  the  particular  species  of  catises  properly 
belonging  to  the  vicar-general,  Ijy  not  granting  their  cognizance  to 
his  chancellor  ;  and  Stlllingfleet  says,  "  the  bishop,  by  appointing  a 
chancellor,  doth  not  divest  himself  of  his  own  ordinary/  power ;  but 
he  may  delegate  some  part  of  it  by  commission  to  others,  which  goes 
no  furthar  than  is  expressed  in  it."^ 

II.   The  Consistory  court  (or  court  of  audience)  of  every  diocesan 

'  llericourt,  Loix  Eccles.  de  France,  c.  i.  proanu.  Soo,  as  to  tlie  oHiflal,  Sext. 
Decret.  I.  i.  t.  xiii.  c.  ii. ;  and  Sext.  Decret.  1.  ii.  t.  xv.  c.  Roniana.  Lyndwood, 
Provinc.  de  Seqiiestr.  c.  Frequens  v.  Officiales.  As  to  the  vicar-general,  sec  Otho 
de  Inst.  Vic.  v.  ad  vicar,  who  says,  "  In  officialem  est  transfusa  cognitio  causainim 
totiwi  dicccesis  gencraliter ;  non  autem  inquisitio,  correctio,  punitio  excessnum,  seu 
amotio  a  bene/icio,  nee  etiam  collatio  benejicioi'um,  nisi  ista  specialiter  sibi  essent 
commissu.  Vicarius  tamen  genenditi  episro])i  luce  omnia  fucere  potest.,  crccptis  hencji- 
ciorum  collationihiis." 

''■  Gibson,  Cod.  introd.  disc.  p.  xxiv.  xxv.  "'  Ibid.  p.  xxiv. 
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bishop  is  held  in  their  several  cathedrals,  for  the  trial  of  all  ecclesias- 
tical causes  arising  within  their  respective  dioceses.  The  bishop's 
chancellor,  or  his  commissary,  is  the  judge ;  and  from  his  sentence  an 
appeal  lies,  by  virtue  of  the  statute  24  Henry  VIII.  c.  xii.,  to  the 
archbishop  of  each  province  respectively.  ^ 

The  two  archbishops,  also,  both  have  their  court  of  audience  or 
consistory,  which  has  the  same  jurisdiction  in  their  respective  arch- 
dioceses as  the  courts  of  the  bishops  have  in  their  dioceses.^ 

III.  "  The  court  of  Arches,"  says  Blackstone,  "  is  a  court  of 
appeal  belonging  to  the  Archbishop  of  Canterbury,  whereof  the  judge 
is  called  the  dean  of  the  arches,  because  he  anciently  held  his  court 
in  the  church  of  St.  Mary-Ze-iotw  (^Sancta  Maria  de  arcuhus),  though 
all  the  principal  spiritual  courts  are  nov/  holden  at  Doctors'  Commons. 
His  proper  jurisdiction  is  only  over  the  thirteen  peculiar  parishes 
belonging  to  the  archbishop  in  London  ;  but  the  office  of  dean  of  the 
arches  having  been  for  a  long  time  united  with  that  of  the  arch- 
bishop's principal  official,  he  now,  in  right  of  the  last-mentioned  office 
(as  does  also  the  official  principal  of  the  archbishop  of  York),  receives 
and  determines  appeals  from  the  sentences  of  all  the  inferior  ecclesias- 
tical courts  within  the  province."  ^  From  the  court  of  Arches  a 
appeal  lies  to  the  queen  in  council  by  stat.  2  &  3  Wm.  IV.  c.  xcii.,  as 
it  formerly  did  to  the  King  in  Chancery  and  the  court  of  Delegates, 
which  was  abolished  by  that  statute. 

IV.  The  court  of  Peculiars  is  a  branch  of,  and  annexed  to,  the 
court  of  Arches.  It  has  a  jurisdiction  over  all  those  parishes  dis- 
persed through  the  pi'ovince  of  Canterbury,  in  the  midst  of  other 
dioceses,  which  are  exempt  from  the  ordinary  jurisdiction,  and  subject 
to  the  metropolitan  only.  But  these,  with  other  peculiar  courts,  in 
places  exempt  from  the  jurisdiction  of  the  bishop,  Avill  in  all  proba- 
bility be  abolished  before  long. 

V.  The  Prerogative  court  is  a  court  of  the  archbishop,  established 
for  the  trial  of  all  testamentary  causes,  where  the  testator  hath  left 
bona  notabilia ;  that  is  to  say,  property  to  a  certain  amount  in  two 
different  dioceses. 

VI.  The  great  court  of  appeal  in  all  ecclesiastical  causes  was,  until 
lately,  the  court  of  Delegates  (Judices  delegati),  appointed  by  the 
king's  commission  under  his  great  seal  to  represent  his  royal  person 
and  hear  all  appeals,  rmder  the  statute  24  Hen.  VIII.  c.  xii.  But  in 
case  the  king  himself  be  a  party  to  any  of  these  suits,  the  appeal  did 
not  then  lie,  as  in   other  cases,   to  himself  in  chancery,  nor  was  it 


•  Blackst.  Com.  b.  iii.  c.  v.  p.  64. 

"  Gibson,  Cod.  vol.  ii.  p.  1050.     4  Inst.  c.  Ixxiv.  p.  3.37. 

'  Blackst.  Com.  ibid.  p.  65. 
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heard  and  determined  in  the  court  of  Delegates ;  but  by  stat.  24. 
Hen.  VIII.  c.  xii.  sec.  ix.  the  appellate  jurisdiction  is  given  to  all  the 
bishops  of  the  province  assembled  in  the  upper  house  of  convocation. 
This  commission,  which  was  instituted  in  consequence  of  the  aboli- 
tion of  appeals  to  Home,  was  of  late  years  usually  filled  with  lords 
spiritual  and  temporal,  judges  of  the  courts  at  Westminster,  and 
doctors  of  civil  law.  The  jurisdiction  of  the  court  of  delegates 
naturally  arose  out  of  the  ecclesiastical  prerogative  of  the  crown. 
Cases  regarding  questions  purely  spiritual  might,  however,  come 
by  appeal  to  the  court  of  delegates  ;  and  it  has  been  held,  especially 
as  to  those  cases,  that  the  power  of  issuing  the  royal  commis- 
sion, constituting  that  court,  was  nothing  more  than  that  of  ap- 
pointing a  certain  number  of  bishops  to  revise  the  decision  of  the 
court  below.^  And  accordingly  Ave  find  that  there  were  none  of  the 
nobility,  nor  any  common  law  judges,  in  that  commission,  until  1604 
(that  is  to  say,  for  seventy  years  after  the  erection  of  the  court) ;  nor 
from  1604  to  1639  are  they  to  be  found  in  above  one  commission  in 
forty  ;  from  which  time  the  constant  intermixture  of  lay  judges  with 
the  bishops  in  that  tribunal  must  be  dated.^  Bishop  Gibson,  indeed, 
infoniis  us,  that  in  the  reign  of  Edward  VI.  the  method  for  trial  of 
all  causes  that  should  come  by  appeal  from  the  courts  of  the  arch- 
bishops was  fixed  in  the  following  manner: —  Quo  cum  fuerit  causa 
devoluta  {i.  e.  to  the  king),  earn  vel  concilio  provincioU  definire  volumus 
si  gravis  sit  causa,  vel  a  trihus  quatuorve  episcopis  a  nobis  ad  id  con," 
stituendis.^ 

It  is  also  of  some  consequence  to  observe,  that  the  first  statute  of 
appeals,  24  Hen.  VIII.  c.  xix.,  expressly  limits  the  cognisance  of 
spiritual  matters  to  spiritual  persons,  making  the  archbishops  the  last 
resort  in  all  ecclesiastical  causes. 

It  must  be  confessed,  that  the  change  wrought  in  the.  appellate 
jurisdiction  by  the  statutes  2  &  3  Wm.  IV.  ch.  xcii.,  and  3  &  4  Wm. 
IV.  c.  xli.  is  somewhat  at  variance  with  these  principles.  By  those 
statutes  the  court  of  delegates  is  abolished,  and  its  jurisdiction  trans- 
ferred to  the  queen  in  council,  to  be  exercised  with  the  advice  of  a 
committee  of  the  privy  council  styled  the  judicial  committee  of 
the  privy  coimcil.  That  committee  is  composed  of  the  following 
persons :  —  the  lord  president  of  the  privy  council,  the  lord  chan- 
cellor, and  such  members  of  the  privy  council  as  shall  from  time 
to  time  hold  any  of  the  following  offices :  lord  keeper,  or  lord  first 
commissioner  of  the  great  seal ;  lord  chief  justice,  or  judge  of  the 
courts  of  queen's  bench  or  common  pleas  ;  lord  chief  baron,  or  baron 

'  Archbishop  Bramhall's  works,  p.  63. 

*  Gibson,  Cnd.  introrl.  disc.  p.  xxii.  '  Ibid. 
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of  the  exchequer ;  master  of  the  rolls ;  vice-chancellor  of  England, 
or  vice-chancellor  appointed  by  virtue  of  the  stat.  5  Vict.  ch.  v. ; 
judge  of  the  prerogative  court ;  judge  of  the  court  of  admiralty  ;  and 
all  persons,  members  of  the  council,  who  shall  have  held  any  of  those 
offices.  The  crown  is  also  empowered  to  appoint  two  other  privy 
councillors  to  be  members  of  the  committee.*  Xow  this  tribunal  is 
composed  entirely  of  lay  judges  ;  and  indeed  (as  it  was  observed  by 
the  bishop  of  Exeter  in  the  House  of  Lords)  the  chancellor,  lord 
keeper,  or  lord  first  commissioner  of  the  great  seal,  is  the  only  member 
thereof  who  must  necessarily  be  a  member  of  the  established  church. 

It  is  important  to  observe  that  the  statute  25  Hen.  VIII.  ch.  xix., 
called  the  submission  of  the  clergy,  does  not  repeal  the  statute  of 
appeals  24  Hen.  VIII.  ch.  xii.  It  follows  that  after  the  first  men- 
tioned statute,  the  appeal  still  lay  to  the  upper  house  of  convocation, 
and  not  to  the  king,  in  cases  wherein  the  king  was  a  party.  The  stat. 
2  &  3  Wm.  IV.  ch.  xcii.  only  repeals  that  part  of  the  stat.  the  sub- 
mission of  the  clergy  which  relates  to  appeals  to  the  king  in  chancery. 
But  stat.  3  &  4  Wm.  IV.  ch.  xli.  sec.  111.  enacts  that  all  appeals  or 
complaints  in  the  nature  of  appeals  whatever,  shall  be  referred  by  the 
king  to  the  judicial  committee.  The  statute  however  does  not  say  that 
all  appeals  whatever  shall  be  to  the  king  in  council.  It  would  seem 
therefore  that  in  cases  to  which  the  king  is  party  the  appeal  still  lies 
to  the  upper  house  of  convocation  by  virtue  of  the  statute  of  appeals. 

We  must  now  proceed  to  consider  an  extraordinary  ecclesiastical 
tribunal,  erected  by  statute  3  &  4  Vict.  c.  Ixxxvi.,  whose  jurisdiction 
is  only  criminal,  and  extends  to  all  cases  of  ecclesiastical  offences  com- 
mitted by  clerks.  The  importance  of  this  statute  seems  to  justify  our 
examining  it  somewhat  in  detail.     Its  provisions  are  as  follows :  — 

Whenever  any  clerk  in  orders  of  the  united  church  of  England 
and  Ireland  is  charged  with  any  offence  against  the  laws  ecclesiastical, 
or  there  exists  against  him  scandal  or  evil  report  of  having  offended 
against  the  said  laws,  the  bishop  of  the  diocese  Avithin  which  the  offence 
is  alleged  or  reported  to  have  been  committed,  may  issue  a  commission 
to  five  persons,  of  whom  one  shall  be  his  vicar-general,  or  an  archdeacon, 
or  rural  dean,  within  the  diocese,  for  the  purpose  of  making  enquiry 
into  the  grounds  of  such  charge  or  report.  But  in  all  cases  where 
the  bishop  is  the  patron  of  any  preferment  held  by  the  party  accused, 
he  can  perform  no  act  therein  under  this  statute,  except  sending  the 

'  See  Macqueen,  Practice  of  the  House  of  Lords  and  Privy  Council,  p.  G87.,  &c. 
And  see  stat.  6  &  7  Vict.  ch.  xxxviii.  The  30th  sect,  of  stat.  3  &  4  W.  IV.  ch.  xlii. 
empowers  the  crown  to  appoint  two  privy  councillors  who  have  been  judges  in  any 
of  the  dominions  of  the  crown  beyond  the  seas  to  attend  the  sittings  of  the  judicial 
<',ommittee  with  salaries  of  400/,  a  vear.    They  arc  not  members  of  the  commit  tec. 
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matter  to  the  court  of  appeal  of  the  archbishop ;  and  any  other  act 
shall  be  done  by  the  authority  of  the  archbishop.^  The  bishop  is 
required  to  send  to  the  party  accused,  at  least  fourteen  days  before 
the  commission  is  issued,  a  notice  of  his  intention  to  issue  such  com- 
mission, containing  an  intimation  of  the  nature  of  the  offence.  Where 
the  commission  is  to  be  issued  on  the  application  of  any  party,  the 
names,  addition,  and  residence,  of  that  accuser  must  be  also  contained 
in  such  notice.- 

The  commissioners  are  to  give  notice  of  the  time  and  place  of  their 
meeting,  under  the  hand  of  one  of  them,  to  the  party  accused,  seven 
days  at  least  before  the  meeting.  They  are  then  to  examine  on  oath 
the  witnesses  for  and  against  the  accused  party,  who  is  also  permitted 
(in  j)erson,  or  by  an  agent)  to  attend  the  proceedings,  and  examine 
any  of  the  witnesses.^  Thus  the  inquiry  before  the  bishop's  commis- 
sioners is  not  analogous  to  that  before  a  grand  jury,  who  receive 
only  the  evidence  for  the  prosecution,  but  is  rather  in  the  nature  of  a 
summary  and  expeditious  inquiry  into  the  whole  case ;  and  the  prin- 
cij)al  ground  on  which  this  proceeding  has  been  established  is,  that  in 
most  instances  the  matter  will  proceed  no  further  than  the  preliminary 
inquiry,  either  from  the  accusation  or  evil  report  proving  unfounded,  or 
by  the  accused  person  finding  it  most  advisable  to  submit  liimself  to 
the  bishop ;  in  either  of  which  cases  much  scandal  will  be  avoided,  or 
speedily  stifled.  This  is  strictly  consonant  with  the  principles  of 
ecclesiastical  law,  which  desires  that  causes  should  be  disposed  of  de 
piano  expeditiously  (especially  those  which  may  cause  scandal  or  ill 
blood),  rather  than  with  the  technical  forms,  inevitable  delay,  and  stre- 
pitus  forensis,  of  a  solemn  judicial  proceeding.  The  subject  of  the  com- 
missioners' inquiries  is  to  be,  whether  there  be  sufficient  prima  facie 
ground  for  instituting  further  proceedings.  They  are  to  carry  on  the 
inquiry  in  public,  unless,  on  the  special  request  of  the  party  accused, 
they  shall  think  fit  that  the  same,  or  any  part  thereof,  shall  be  private. 
When  the  inquest  is  closed,  and  the  commissioners  have  deliberated  on 
the  depositions,  one  of  them  shall  publicly  declai-e  the  opinion  of  the 
majority  of  the  commissioners  present  at  the  Inquiry,  whether  there 
be  or  there  be  not  prima  facie  ground  for  instituting  further  pro- 
ceedings.'' 

The  commissioners,  or  any  three  of  them,  are  to  transmit  to  the 
bishop,  under  their  hands  and  seals,  the  depositions  of  witnesses  taken 
before  them,  and  a  report  of  such  opinion  of  the  majority  of  those 
present  at  tlie  inquiry.  That  report  is  to  be  filed  In  the  registry  of 
the  diocese;  and  if  the  party  accused  shall  hold  any  preferment  in 
any  other  diocese,  a  copy  of  the  report  and  of  tlie  depositions  is  to  bo 

'   Sect.  24.  '■  Sect.  3.  •'  Sect.  4.  *  Scot.  4. 
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sent  to  the  bishop  of  such  diocese  ;  and  the  party  is  also  entitled  to  a 
copy  of  the  report  and  depositions,  on  paying  a  fee  not  exceeding  two 
pence  for  every  ninety  words. 

But  if,  after  the  proceedings  have  been  commenced,  the  party  shall 
give  his  consent  to  that  effect  in  Avriting,  the  bishop  may  pronounce 
sentence  at  once  according  to  law.^  Thus  an  opening  is  left  for  the 
speedy  and  peaceable  termination  of  the  Avhole  matter,  by  a  dutiful 
submission  of  the  accused  clerk  to  his  spiritual  superior. 

If  the  commissioners  shall  report  that  there  is  sufficient  prima  facie 
ground  for  instituting  further  proceedings,  such  proceedings  must  be 
commenced  by  the  bishop  of  any  diocese  in  which  the  accused  person 
shall  hold  any  preferment,  or  by  the  person  complaining  before  such 
bishop.  But  if  the  accused  person  holds  no  preferment,  the  bishop 
within  whose  diocese  the  offence  is  alleged  to  have  been  committed, 
may  send  the  case,  either  in  the  first  instance,  or  after  the  commis- 
sioners have  reported,  by  letters  of  request  to  the  court  of  appeal  of 
the  province,  to  be  dealt  with  according  to  the  law  and  practice  of 
that  court,  which  practice  the  judge  of  that  court  is  authorised  from 
time  to  time  to  amend. -^ 

The  first  step  in  the  further  proceedings  is  the  drawing  up  of 
articles,  signed  by  an  advocate  in  Doctors'  Commons,  which  are  to  be 
filed,  together  witli  copies  of  the  depositions,  in  the  registry  of  the 
bishop  of  the  diocese  where  the  accused  person  holds  any  preferment ; 
and  the  accused  person  may  claim  a  copy  of  the  depositions  on  pay- 
ment of  the  fee  above  mentioned.^ 

A  copy  of  the  articles  is  then  to  be  delivered  to  the  accused  person, 
or  left  at  the  house  belonging  to  his  preferment ;  or,  if  there  be  no 
such  house,  at  his  usual  residence  :  and  no  proceeding  on  such  articles 
may  be  had  until  fourteen  days  after  the  day  of  the  service  of  such 
copy.' 

The  bishop  may  then,  by  writing  under  his  hand,  require  the  party 
accused  to  appear  before  him  in  person,  or  by  his  agent,  and  make 
answer  to  tlie  articles  exhibited  against  him  ;  and  if  the  party  then 
admits  tlie  truth  of  the  articles  by  his  answer,  the  bishop,  either  in 
person  or  by  a  special  commissary  appointed  for  the  purpose,  shall 
pronounce  sentence  thereupon  according  to  law."''  Thus  the  accused 
person  has,  if  he  be  guilty,  a  second  opportunity  of  putting  an  end  to 
further  scandal,  and  submitting,  as  in  duty  bound,  to  his  spiritual 
superior. 

But  if  the  party  shall  either  refuse  or  neglect  to  aj)pear  and  make 
answer  to  the  articles,  or  shall  make  any  answer  other  than  an 
unqualified  admission  of  the  truth  of  those  articles,  the  bishop  is  to 

'  Sect.  6.  -Sect.  13.  '■'  Sect.  7.  -  *  Sect.  8.        --  s  Sect.  9. 
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proceed  to  hear  the  cause.  This  he  is  to  do  in  person,  with  the 
assistance  of  three  assessors,  to  be  by  him  nominated ;  one  of  Avhom 
must  be  an  advocate  who  has  practised  for  not  less  than  five  years  in 
the  court  of  the  archbishop  of  the  2:)rovince,  or  a  sergeant-at-law,  or  a 
barrister  of  not  less  than  seven  years'  standing ;  and  another  the  dean 
of  his  cathedral  church,  or  one  of  his  cathedral  churches,  or  one  of  his 
archdeacons,  or  his  chancellor :  and  after  hearing  the  cause,  the  bishop 
is  to  determine  the  same,  and  pronounce  sentence  thereupon  according 
to  the  ecclesiastical  law.* 

The  bishop  may,  however,  send  the  cause  by  letters  of  request  to 
the  court  of  appeal  of  the  archbishop  of  the  province,  either  in  the 
first  instance,  or  after  the  commissioners  have  reported'-;  and  we  have 
already  seen  that  where  the  accused  person  holds  no  preferment,  the 
bishop  of  the  diocese  wherein  the  oifence  is  alleged  to  have  been  com- 
mitted cannot  proceed  liimself,  and  therefore  has  no  course  to  pursue 
but  either  to  relinquish  all  proceedings,  or  send  the  case  by  letters  of 
request  to  the  archbishop's  court  of  appeal.^ 

The  nature  of  the  case  may  be  such  that  scandal  may  be  likely  to 
arise  from  the  party  continuing  to  perform  the  services  of  the  chui'ch 
while  the  charge  against  him  is  under  investigation,  or  his  ministration 
may  be  useless  Avhile  such  charge  is  pending.  In  such  cases  the  bishop 
is  empowered  to  inhibit  him  from  performing  any  services  of  the 
church  within  his  diocese  by  a  notice,  to  be  served  on  him  at  the 
same  time  with  the  service  of  the  copy  of  the  articles,  or  at  any  other 
time  during  the  pendency  of  the  proceedings  before  the  bishop,  or  in 
any  ecclesiastical  court.  Such  inhibition  is  to  be  in  force  from  the 
expiration  of  fourteen  days  after  service  of  the  notice,  until  sentence 
shall  have  been  given  in  the  cause.  The  person  thus  inhibited,  if  he 
be  the  incumbent  of  any  benefice,  is,  however,  empowered  to  nominate 
to  the  bishop  any  fit  person  to  be  licensed  to  j^erform  such  services  in 
his  stead ;  but  if  the  clerk  so  nominated  be  not  a  fit  person,  the  bishop 
may  himself  provide  for  the  service  of  the  church ;  and  his  lordship  is 
also  in  all  cases  empowered  to  assign  to  the  person  Avhom  he  shall 
license  a  proper  curate's  stipend,  to  provide  for  the  payment  of  the 
same  by  sequestration  of  the  living,  and  to  revoke  the  inhi])ition  ;iik1 
the  license  respectively.'* 

All  these  provisions,  as  to  the  powers  vested  in  bishops,  apply 
equally  to  the  archbishops  within  their  respective  dioceses,  or  (as  they 
arc  sometimes  called)  archdioceses,  excepting,  of  course,  as  to  letters 
of  request.'' 

The  appeal  in  these  cases  lies  from  the  bishop  to  the  archbishop  of 
his  province,  and  from  the  archl)ishop  to  the  queen  in  council.      Thus 

>  Sect.  11.  'Seel.  16.  -^  Ibid.  *  Sect.  lo.  '  Sect.  2. 
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where  a  cause  has  begun  in  the  archbishop's  court,  or  has  been  sent 
there  by  letters  of  request  from  the  bishop,  there  is  but  one  step  of 
appeal ;  whereas,  when  it  was  heard  by  the  bishop,  there  are  two, 
namely,  first  to  the  archbishop,  and  then  to  the  queen  iu  council.' 
But  no  appeal  lies  from  any  interlocutory  decree  or  sentence,  not 
having  the  force  or  effect  of  a  definite  sentence,  and  thereby  ending 
the  suit  in  tlie  court  of  appeal  of  the  province,  save  by  the  permission 
of  the  judge  of  that  court. - 

The  act  moreover  provides  that  every  archbishop  and  bishop,  who 
is  or  shall  be  a  privy  councillor,  shall  be  a  member  of  the  judicial 
committee  of  the  privy  council,  by  which  appeals  under  the  statute 
are  to  be  heard,  for  the  purpose  of  hearing  such  appeals ;  and  that  no 
such  appeal  shall  be  then  heard  without  the  presence  of  one  at  least 
of  those  prelates,  who  must,  however,  not  be  the  bishop  who  originally 
Issued  the  commission  in  the  cause,  or  whose  sentence  is  appealed 
from.^ 

Such  are  the  chief  provisions  of  this  important  law  ;  and  it  would 
be  improper  to  omit  here  that  the  Anglican  church  is  indebted  for 
so  great  an  improvement  in  her  government  and  judicial  polity 
to  the  indefatigable  zeal  and  consummate  ability  of  the  bishop  of 
Exeter.* 

We  must  now  take  a  brief  view,  first,  of  the  matters  to  which  the 
jurisdiction  of  the  ecclesiastical  courts  extends;  and  secondly,  of  the 
means  provided  by  the  constitutional  law  to  prevent  those  tribunals 
from  encroaching  on  the  province  of  the  civil  magistrate. 

And  here  it  is  necessary  to  premise,  that  the  assignment  of  proper 

•  Sect.  15.  "~  Ibid.,  and  sect.  13  In  fin.  ^  gect.  16 

*  It  may  be  advisable  to  add  in  this  note  the  marginal  summaries  of  the  remalniaig 
sections  of  the  act:  —  Sect.  1.  Repeal  of  stat.  1  Hen.  VII.,  Intituled  "An  Act  to 
punish  priests  and  other  religious  men  for  dishonest  lives."  2.  Definition  of  the 
terms,  preferment,  bishop,  archbishop,  and  diocese.  12.  Sentence  of  the  bishop  to 
be  effectual  in  law.  17.  Attendance  of  witnesses,  and  production  of  papers,  &c., 
compellable.  18.  Witnesses  examined  on  oath,  and  punishable  for  perjury.  19. 
Provisions  of  the  act  not  to  interfere  with  persons  instituting  suits  to  establish  a 
civil  right,  and  not  to  affect  stat.  23  Hen.  VIII.  c.  ix.,  intituled  "An  Act  that  no 
person  shall  be  cited  out  of  the  diocese  where  he  or  she  dwelleth,  except  In  certain 
cases."  The  exceptions  in  that  act  relate  to  cases  of  misconduct  of  officials,  and 
testamentary  causes.  20.  Suits  to  be  commenced  within  two  years,  except  where, 
the  person  has  been  convicted  in  a  court  of  law.  In  which  case  a  suit  cr  proceeding 
under  the  act  may  be  brought  within  six  months  of  such  conviction.  21.  27  Geo. 
UI.  c.  xllv.  not  to  apply  to  suits  against  spiritual  persons  for  certain  offences.  It 
is  intituled  "  An  Act  to  prevent  frivolous  and  vexatious  suits  in  the  ecclesiastical 
courts."  22.  Power  of  archbishops  and  bishops  as  to  exempt  or  peculiar  places  or 
preferments.  They  thereby  have  jurisdiction  over  peculiars  within  their  province 
or  diocese,  except  archbishops'  or  bishops'  peculiars.  23.  No  suit  (criminal  against 
a  clerk)  to  be  instituted,  except  as  herein  provided.  2.5.  Saving  the  arclibishop 
and  bishop's  powers,  which  he  may  exercise  without  suit  in  court. 
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limits  to  the  exterior  foinim  of  the  ecclesiastical  judge  rightfully  belongs 
to  the  temporal  law,  whereby  that  outward  power  was  added  to  the 
spiritual  authority  of  the  church.  It  is,  indeed,  properly  a  function 
of  the  sovereign  power  of  the  state  to  settle  the  limits  of  all  outward 
jurisdictions  within  the  same.  Thus  the  common  law  of  England  is 
the  one  uniform  rule  to  determine  the  jurisdiction  of  our  courts ;  and 
if  any  tribunals  whatsoever  attempt  to  exceed  the  limits  so  prescribed 
to  them,  the  queen's  courts  of  common  law  may  and  do  prohibit 
them,  and  in  some  cases  punish  their  judges,  or  award  damages  against 
them  to  the  party  aggrieved.  • 

Such  wrongs  and  injuries  offered  to  private  persons  as  are  cognis- 
able by  the  ecclesiastical  courts,  not  for  reformation  of  the  offender 
{j)r()  salute  animce),  but  for  the  sake  of  the  party  injured,  and  to  make 
him  a  satisfaction  and  redress  for  the  damage  which  he  has  sustained, 
are  reduced  by  Blackstone  under  three  different  heads:  of  causes 
j)ecuniary,  causes  matrimonial,  and  causes  testamentary. 

I.  "  Pecuniary  causes,"  our  great  commentator  informs  us,  "  cog- 
nisable in  the  ecclesiastical  courts,  are  such  as  arise  either  from  the 
wlthholdino;  ecclesiastical  dues,  or  the  doins:  or  nesflectinc;  some  act 
relating  to  the  church,  whereby  some  damage  accrues  to  the  plaintiff; 
towards  obtaining  a  satisfaction  for  which  he  is  permitted  to  institute 
a  suit  in  the  spiritual  court. "- 

The  principal  of  these,  until  lately,  was  the  subtraction  or  witli- 
holding  of  tithes  from  the  parson  or  vicar,  whether  the  former  l)e  a 
clergyman  or  a  lay  impropriator.^  The  ecclesiastical  court,  however, 
had  no  authority  to  try  the  right  of  tithes,  unless  between  spiritual 
persons  ■*,  nor  to  compel  payment  thereof,  excepting  where  the  right 
was  not  denied.''  But  by  the  statute  6  and  7  Will.  IV.  c.  Ixxi.  for 
converting  tithes  into  a  permanent  rent-charge  upon  the  laud,  this 
branch  of  the  jurisdiction  of  the  ecclesiastical  courts  has  been  ex- 
tinguished. 

Another  pecuniary  injury  cognisable  in  the  spiritual  courts  is  the 
non-payment  of  ecclesiastical  dues  to  the  clergy  ;  as  pensions,  mortu- 
aries, compositions,  offerings,  and  Avhatsoever  falls  vuider  the  denomi- 
nation of  surplice-fees,  for  marriages  and  other  ministerial  offices  of 
the  church;  all  which  injuries  are  redressed  by  a  decree  for  their 
actual  payment.  But  these  dues  must  be  such  as  are  recognised  by 
the  common  law.*' 

Under  tliis  head  of  pecuniary  injuries  may  also  be  reduced  the 

'  Ilalc,  Hist,  of  Com.  Law,  c.  ii.     Bcaurain  v.  Scott,  3  Canipb.  388. 

-  Blackst.  Com.  b.  iii.  c.  vii.  p.  88.  ^  gt.,t.  3-_>  IKmi.  VIII.  c.  vii. 

*  2  Holl.  Abr.  309,  310.     Bro.  Abi-.  lit.  Jurisdiction,  .S;5. 

'  1  Inst.  304,  481),  4<J0.  "^  lilackst.  Com.  b.  iii.  c.  vii.  i>.  89. 
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several  matters  of  spoliation,  dilapidations,  and  neglect  of  repairing 
the  church  and  things  thereto  belonging,  for  which  a  satisfaction  may 
be  sued  for  in  the  ecclesiastical  court.'  Spoliation  is  an  injury  done 
by  one  clerk  or  incumbent  to  another,  in  taking  the  fruits  of  his 
benefice  without  any  right  thereto,  but  under  a  pretended  title.  It 
is  remedied  by  a  decree  to  account  for  the  profits  so  taken.  This 
injury,  when  the  Jus  patronatus,  or  right  of  advoAvson,  does  not  come 
into  debate,  is  cognisable  in  the  spiritual  court. - 

For  dilapidations,  which  are  a  kind  of  ecclesiastical  waste,  by 
lulling  down,  or  permissive  by  suffering  the  chancel,  parsonage- 
house,  and  other  buildings  thereunto  belonging  to  decay,  an  action 
also  lies  either  in  the  spiritual  court  by  the  canon  law,  or  in  the 
courts  of  common  laAV^;  and  it  may  be  brought  by  the  successor 
against  the  predecessor,  if  living;  or  if  dead,  then  against  his  exe- 
cutors. As  to  the  neglect  of  reparations  of  the  church,  churchyard, 
and  the  like,  the  spiritual  court  has  undoubted  cognisance  thereof^; 
and  a  suit  may  be  brought  therein  for  non-payment  of  a  rate  made 
by  the  churchwarden  for  that  purpose.^  And  these  are  the  prin- 
cipal pecuniary  injuries  which  are  cognisable,  or  for  which  suits  may 
be  instituted  in  ecclesiastical  courts.^ 

II.  Matrimonial  causes,  or  injuries  respecting  the  rights  of  marriage, 
are  another  branch  of  the  ecclesiastical  jurisdiction.  "  According  to 
juster  notions  of  the  nature  of  the  marriage-contract,"  says  Lord 
Stowell,  in  Lindo  v.  Belisario,  "  it  is  not  merely  a  civil  or  a  religious 
contract ;  at  the  present  time  it  is  not  to  be  considered  as  originally 
and  simply  one  or  the  other." ^  It  is  a  consecrated  contract,  deriving 
its  origin  from  the  law  of  nature,  and  its  sanctity  from  the  Christian 
church ;  and  in  the  Homilies,  though  matrimony  is  denied  to  be  a 
sacrament  in  such  signification  as  baptism  and  the  Lord's  supper  are, 
yet  it  is  expressly  called  the  sacrament  of  marriage^,  and  described  so 
as  to  fall  within  the  general  description  of  a  sacrament;  which, 
indeed,  as  a  word  of  art,  is  capable  pf  being  understood  in  a  stricter 

'  Blackst.  Com.  b.  iii.  c.  vii.  p.  89. 

^  Ibid.  p.  90,  91.  And  see  Rogers,  Eccl.  Law  (a.d.  1840),  tit.  Spoliation;  and 
also  Circumspccte  agatis,  13  Ed.  I.  st.  4,  artic.  Cleri.  9  Ed.  II.  c.  ii.  Fitzh.  Nat. 
Brev.  45. 

3  Carth.  224  ;  3  Lev.  268  ;  2  Term  Reports,  G30.  As  to  alienation  of  goods  to 
defeat  the  successors  of  their  remedy,  see  13  Eliz.  c.  x. ;  and  as  to  the  application 
of  money  recovered  for  dilapidation,  see  14  Eliz.  c.  11. 

*  Circumspecte  agatis,  5  Rep.  66. 

^  By  Stat.  53  &  54  Geo.  III.  church  and  chapel  rates  below  lOl.  are  summarily 
recoverable  before  two  justices,  with  appeal  to  the  quai'ter  sossious. 

c  Blackst.  Com.  b.  iii.  c  vii.  p.  92. 

"  1  Haggard,  Consistor.  Rep.  230. 

^  Sermon  on  Common  Prayer  and  Sacraments.    Sermon  on  S wearing',  Part  I. 
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or  in  a  more  extended  sense.  ^  But  in  the  church  of  Rome,  matrimony 
is  lield  to  be  one  of  the  seven  sacraments  (though  inferior  to  the 
sacraments  of  baptism  and  the  holy  eucharist) ;  and  from  thence  is 
derived  the  ecclesiastical  jurisdiction  in  causes  matrimonial,  of  which 
Blackstone  gives  the  following  concise  account : — "Of  matrimonial 
causes,  one  of  the  principal  is,  1.  Causa  jactitationis  matrimonii;  when 
one  of  the  parties  boasts  or  gives  out  that  he  or  she  is  married  to  the 
other,  whereby  a  common  reputation  of  their  matrimony  may  ensue. 
On  this  ground  the  party  injured  may  libel  the  other  in  the  spiritual 
coui't ;  and  unless  the  defendent  undertakes,  and  makes  out  proof  of 
the  actual  marriage,  he  or  she  is  enjoined  perpetual  silence  upon  that 
head,  which  is  the  only  remedy  the  ecclesiastical  courts  can  give  for 
this  injury.^  2.  Another  species  of  matrimonial  causes  was  when  a 
party  contracted  to  another  brought  a  suit  in  the  ecclesiastical  court 
to  compel  a  celebration  of  the  marriage  in  pursuance  of  such  contract; 
but  this  branch  of  causes  was  cut  off  by  the  act  for  preventing 
clandestine  marriages,  26  Geo.  II.  c.  xxxiii.,  which  enacted  that  for 
the  future  no  suit  should  be  had  to  compel  a  celebration  of  marriage 
in  facie  ccclesioi,  for  or  because  of  any  contract  of  matrimony 
whatsoever."  That  act  is  now  I'cjx^aled ;  but  stat.  4  Geo.  IV.  c.  Ixxvi. 
contains  a  similar  provision.  3.  "  The  suit /or  restitution  of  conjugal 
rights  is  also  another  species  of  matrimonial  causes,  which  is  brought 
whenever  either  the  husband  or  the  wife  is  guilty  of  subtraction,  or 
lives  separate  from  the  other  without  any  sufficient  reason ;  in  which 
case  the  ecclesiastical  jurisdiction  will  compel  them  to  come  together 
again,  if  either  party  be  weak  enough  to  desire  it  contrary  to  the 
inclination  of  the  other.  4.  Divorces  also  are  causes  thoroughly 
matrimonial,  and  cognisable  by  the  ecclesiastical  judge.  If  it  becomes 
improper,  through  some  supervenient  cause  arising  ex  post  facto,  that 
the  parties  should  live  together  any  longer,  as  through  intolerable 
cruelty,  adultery,  or  perpetual  disease,  and  the  like,  this  unfitness  or 
inability  for  the  marriage  state  may  be  looked  upon  as  an  injury  to 
the  suffering  party ;  and  for  this  the  ecclesiastical  law  administers  the 
remedy  of  separation,  or  a  divorce  a  mensd  et  thoro.  But  if  the  cause 
existed  previous  to  the  marriage,  and  was  such  a  one  as  rendered  the 

'  Palmer,  Tr.  on  the  Church,  vol.  ii.  p.  442,  &o.  Airhbi;>hop  Seeker  says  :  "As 
the  word  aacrainent  is  not  a  Scripture  one,  and  hath  at  different  times  been 
diflerently  understood,  our  catechism  dotli  not  require  it  to  be  said  absolutely  that 
the  sacraments  are  two  only,  but  tivo  only  necessary  to  salcation." 

'^  "  A  third  defence  of  more  rare  occurrence  is,  that  though  no  marriage  has 
passed,  yet  the  pretension  was  fully  authorised  by  the  complainant ;  and  therefore 
though  the  representation  is  false,  yet  it  is  not  malici(jus,  and  cannot  be  coni{)lained 
of  as  such  by  (lie  party  who  has  denounced  it."  Lord  Hawkc  /•.  Corri.  In  that  case 
such  a  defence  was  made  out,  and  the  court  (lisniis>cd  the  suit.  '2  Haggard, 
Rep.  280. 
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marriage  unlawful  ah  initio,  as  consanguinity,  corporeal  imbecility,  or 
the  like,  in  this  case  the  laAv  looks  upon  the  marriage  to  have  been 
always  null  and  void,  being  contracted  infrmidem  legis,  and  decrees 
not  only  a  separation  from  bed  and  board,  but  a  vinculo  matrimonii 
itself.     5.   The  last  species  of  matrimonial  causes  is  a  consequence 
drawn  from  one  of  the  species  of  divorce,  that  a  mensd  et  thoro; 
which  is  a  suit  for  alimony, —  a  term  which  signifies  maintenance; 
which  suit   the  wife,  in  case  of  separation,  may  have  against    her 
husband,  if  he  neglects  or  refuses  to  make  her  an  allowance  suitable  to 
her  station  in  life.     This  is  an  injury  to  the  wufe;   and  the  court 
Christian  will  redress  it  by  assigning  her  a  competent  maintenance, 
and  compelling  the  husband   to  pay  it.     But   no  alimony  will    be 
assigned  in  case  of  a  divorce  for  adultery  on  her  part ;    for  as  that 
amounts  to  a  forfeiture  of  her  dower  after  his  death,  it   is  also  a 
sufficient  reason  why  she  should  not  be  partaker  of  his  estate  while 
living.     It    has  been  already  shewn  that   in  cases  of  adultery  the 
legislature  sometimes  dissolves  the  marriage  by  a  bill  in  the  nature  of 
a  bill  of  pains  and  peoalties,  and  it  is  important  to  add  here  that  a 
previous    divorce  a   mensd  et   thoro   in    the   ecclesiastical   court,    is 
indispensable  to  a  parliamentary  divorce,  though  an  action  at  law 
for  damages  against  the  adulterer  is  not  always  so.     But  the  legisla- 
ture will  not  even  after  an  ecclesiastical  divorce,  grant  a  dissolution 
of  a  marriage  for  adultery  committed  by  the  husband,  unless  in  a  very 
flagrant  case,  such  for  instance  as  adultery  with  the  wife's  sister.^ 

III.  "  Testamentary  causes  are  the  only  remaining  species  be- 
longing to  the  ecclesiastical  jurisdiction,  which,  as  they  are  certainly 
of  a  mere  temporal  nature,  may  seem  at  first  view  a  little  oddly 
ranked  among  matters  of  a  spiritual  cognisance  ;  and,  indeed,  they 
were  originally  cognisable  in  the  king's  courts  of  common  law, 
namely,  in  the  county  courts,  and  afterwards  transferred  to  the 
jurisdiction  of  the  church  by  the  favour  of  the  crown,  as  a  natural 
consequence  of  granting  to  the  bishops  the  administration  of  intestates' 
effects."  2 

This  jurisdiction  (the  date  of  the  commencement  whereof  is 
uncertain)  is  principally  exercised  in  the  consistory  courts  of  every 
bishop,  and  the  prerogative  court  of  every  archbishop  originally,  and 
in  the  arches  court  and  the  privy  council  by  way  of  appeal.  It  is 
divisible  into  the  following  three  branches :  —  1 .  The  probate  of 
wills,  which  is  granted  as  a  matter  of  course  by  the  voluntary  juris- 
diction of  the  court,  when  no  opposition  is  made ;  but  where  a  caveat, 
or  formal  objection,  is  entered  against  proving  the  will,  that  proceeding 

'  Macqueen,  Pract.  of  the  House  of  Lords,  p.  497-664,  475. 
2  Blackst.  Com.  b.  iii.  c.  vii.  p.  92-94. 
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brings  the  question  of  its  validity  l)eforc  the  court  in  the  exercise  of 
its  contentious  jurisdiction,  to  be  there  determined.  2.  The  granting 
administration  of  an  intestate's  estate  to  his  next  of  kin,  or  appointing 
an  administrator  of  the  estate  of  some  person  deceased,  where  there 
is  no  executor  of  his  will,  which  is  called  granting  administration  ivith 
the  tvill  annexed.  And  here  again  a  caveat  may  be  resorted  to  for 
the  purpose  of  opposing  before  the  court  the  grant  of  administration. 
3.  Subtraction  or  withholding  of  legacies  that  are  lawfully  due  is 
the  third  branch  of  testamentary  causes  to  which  the  ecclesiastical 
jurisdiction  extends;  and  it  administers  redress  in  such  cases  by 
compelling  the  executor  to  pay  them :  but  here  the  jurisdiction  of 
the  court  of  chancery  is  concurrent  with  that  of  the  ecclesiastical 
courts.' 

The  ecclesiastical  courts  also  possess  a  criminal  jurisdiction,  in  the 
exercise  of  which  they  punish  spiritual  sins,  rather  than  temporal 
crimes,  by  penance,  contrition,  and  excommunication,  or  by  a  com- 
mutation in  the  nature  of  a  pecuniary  mulct,  paid  to  the  officers  of 
the  court.  This  jurisdiction  is  derived  from  the  authority  of  coy- 
rect'ion  171  faro  poenitejiti a,  which  belonged  to  the  bishops  among  the 
primitive  Christians,  and  was  exercised  by  the  apostles  themselves.'- 

The  proceedings  of  the  ecclesiastical  courts  are  regulated  according 
to  the  practice  of  the  civil  and  canon  laws,  or  rather  according  to  a 
mixture  of  both,  corrected  and  new-modelled  by  their  particular 
usages,  and  the  interposition  of  the  courts  of  common  law.  Of  this 
system  of  proceeding  the  chief  features  are,  the  total  absence  of  trial 
by  jury  ;  the  examination  of  the  defendant  on  oath  in  civil  cases, 
though  not  in  any  criminal  matters ;  and  the  collection  of  evidence 
by  an  officer  of  the  court,  which  is  afterwards  produced  in  writing 
before  the  judge.^ 

But,  as  Blackstone  remai'ks,  the  point  in  which  these  jurisdictions 
arc  most  defective  is  that  of  enforcing  their  sentences  when  pro- 
nounced. This  they  formerly  did  by  the  process  of  excommunication, 
wliich  was  followed  by  the  issuing  of  a  writ  of  signijicamt,  or  of  a 
writ  de  excomiminicato  capiendo,  out  of  cliancery,  whereby  the  civil 
magistrate  enforced  the  decree  of  the  spiritual  judge.  ^  But  by  the 
statute  53  Geo.  IIT.c,  cxxvii.  for  England,  and  54  Geo.  III.  c.  Ixviii. 
for  Ireland,  exconinumication  and  the  writ  de  excommunicato  capi- 
endo are  prohibited  as  a  mode  of  enforcing  obedience  to  ecclesiastical 
process  or  decrees.  Instead  of  the  sentence  of  exconnnunication  in 
these  cases,  the  court  is  now  to  pronounce  the  party  contumacious, 

'  Blackst.  Com.  b.  iii.  c.  vii.  p.  99. 

'^  Van  Espen,  par.  iii.  tit.  iv.  c.  i.     Bingham,  Anli<j.  b.  xvi.  r.  iii. 

^  Blackst.  Com;  b.  iii.  c.  vii.  p.  99,  100.     Itogers,  Eccl.  Law,  tit.  Evidence. 

*  Fitzb  Nat.  Brcv.  iyl.     Stat.  5  Eliz.  c.  xxiii. 
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and  a  writ  de  contumace  capiendo  is  to  issue  from  chancery  upon  the 
signification  of  the  ecclesiastical  judge,  which  is  to  have  the  same 
force  as  the  former  writ. 

Excommunication  can  therefore  now  only  be  resorted  to  as  a 
punishment  or  spiritual  censure  for  an  oifence  of  ecclesiastical  cog- 
nisance. But  in  such  cases  it  produces  none  of  those  civil  disabilities 
which  followed  from  the  ancient  process  of  excommunication,  nor 
indeed  any  temporal  punishment,  except  imprisonment  for  such  term, 
not  exceeding  six  months,  as  the  court  shall  direct ;  and  the  writ  de 
excommunicato  capiendo  issues  in  the  same  manner  as  before  for  the 
execution  of  such  sentence.^  Here  we  must  not  omit  to  observe,  that 
by  the  canons  of  the  Anglican  Church,  excommunicated  persons  are 
excluded  from  Christian  burial.^  , 

Besides  excommunication  two  less  severe  censures  are  in  use  in  the 
Anglican  church,  namely,  suspension  and  degradation,  or  deposition. 

I.  Suspension  is  a  censure  whereby  ecclesiastical  persons  are  for- 
bidden to  exercise  their  office,  or  take  the  profit  of  their  benefices ; 
or  they  are  wholly  or  partially  prohibited  for  a  certain  time,  in  both 
of  them.  Hence  there  is  suspejisio  ah  officio,  or  susjjcnsio  a  heneficio, 
and  ah  officio  et  heneficio.^  There  is  also  a  suspension  to  which  the 
laity  are  subject ;  that  is  to  say,  suspension  ah  ingressu  ecclesicB,  or 
from  participation  in  the  services  of  the  church,  which  is  used,  as  in 
the  canon  law,  for  the  lesser  excommunication.'* 

II.  Degradation,  or  deposition,  is  the  perpetual  deprivation  of  all 
right  to  exercise  ecclesiastical  functions,  or  to  possess  any  privileges 
or  emoluments  attached  to  them.^  In  the  first  centuries  of  the 
church,  the  terms  deposition  and  degradation  were  used  indifferently ; 
but  in  the  more  modern  canon  law,  deposition  is  where  a  clerk  is 
deprived  of  his  benefice,  office,  or  dignity  ;  and  degradation  is  the 
deprivation  of  his  order  itself,  that  is  to  say,  of  all  right  to  perform 
the  functions  belonging  thereto.^ 

There  now  only  remain  to  be  considered  the  provisions  which  the 
law  has  made  for  keeping  the  ecclesiastical  courts  within  the  bounds 
assigned  to  them  by  the  public  law  of  the  land.  The  principal 
remedy  provided  for  this  purpose,  is  the  writ  of  prohibition,  which 
indeed  may  be  directed  not  only  to  the  courts  Christian,  or  ecclesias- 
tical courts,  but  to  other  inferior  tribunals,  which  we  shall  consider 
in  the  next  chapter. 

"  A  prohibition,"  says  Blackstone,  "  Is  a  writ  issuing  properly  out 

'  Rogers,  Eccles.  Law,  tit.  Excommunication^  p.  423,  424.  Stat.  53  Geo.  III. 
c.  cxxvii.  §  2,  3. 

2- Canon  68.    2  Phill.  273.  MVood's  Inst.  510. 

"^  Stat.  24  Hen.  VHI.  c.  xii. 

5  Gibson,  Codex,  tit.  xlvi.  ^  Fleury,  Inst.  Par.  I.  c.  is. 
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of  the  king's  bench,  being  the  king's  prerogative  writ ;  but  for  the 
furtherance  of  justice  it  may  also  be  had  in  some  cases  out  of  the 
court  of  chancery  \  conunon  pleas '-,  or  exchequer  ^,  directed  to  the 
judge  and  parties  of  a  suit  in  any  inferior  court,  commanding  them 
to  cease  from  the  prosecution  thereof,  upon  a  suggestion,  that  either 
the  cause  originally,  or  some  collateral  matter  arising  therein,  does 
not  belong  to  that  jurisdiction,  but  to  the  cognisance  of  some  other 
court."  This  writ  may  also  issue  in  another  species  of  cases  ;  namely, 
where  in  handling  of  matters  clearly  within  their  cognisance  the  in- 
ferior jurisdiction  transgresses  the  rules  prescribed  to  them  by  the 
law  of  England  ;  for  where  the  law  of  the  land,  and  that  by  which 
the  ecclesiastical  court  regulates  its  decision,  differ,  and  it  is  not  pro- 
perly a  spiritual  question,  but  one  allowed  to  be  decided  in  that 
court,  because  incident  or  accessary  to  some  original  question  clearly 
within  their  jurisdiction, — it  ought  to  be  decided  not  by  the  ecclesias- 
tical, but  the  temporal  law ;  because  otherwise  the  same  question 
might  be  determined  in  different  ways,  according  to  the  court  in 
which  the  suit  is  depending.^  "  And  if  either  the  judge  or  the  ])SLYty 
shall  proceed  after  such  prohibition,  an  attachment  may  be  had 
against  them,  to  punish  them  for  the  contempt,  at  the  discretion  of 
the  court  that  awards  it^ ;  and  an  action  will  also  lie  against  them  to 
repair  the  party  in  damages."^ 

And  it  is  proper  to  add  here,  that  in  almost  every  state  in  Europe 
under  the  Roman  Catholic  Church,  the  temporal  courts  or  the  state 
take  cognisance  of  appeals,  ab  abusu,  in  cases  Avhere  the  ecclesiastical 
judge  is  alleged  to  have  exceeded  his  powers.''  The  great  object  of 
all  legislation  on  this  subject  is  to  prevent  the  exterior  power  of  the 
ecclesiastical  magistrate  from  encroaching  on  the  temporal  jurisdiction 
from  whom  that  exterior  power  emanates ;  but,  at  the  same  time,  to 
leave  inviolate  the  spiritual  rights  and  functions  of  the  church,  and 
not  to  deprive  her  of  any  portion  of  that  freedom  which  is  essential 
to  the  due  performance  of  her  sacred  office. 

The  dnty  of  the  civil  power  to  support  and  maintain  the  laws  of 
the  church^  is  irreconcila])le  with  any  violation  of  her  liberty  ;  and  that 
duty  should  be  the  more  diligently  performed  in  proportion  to  the 


'   1  P.  Williams,  476.  ^  ii,j|^   1,5  3  Palmer,  523. 

*  Blackst.  Com.  b.  iii.  c.  vii.  p.  Ill,  112.  ;  and  see  2  Inst.  601,  618. 

^  Fitzh.  Nat.  Brev.  40. 

•^  Blackst.  Com.  ibid.  p.  112.  As  to  the  mode  of  proceeding  to  obtain  or  resist 
the  issuing  of  a  prohibition,  see  stat.  1  Wm.  IV.  c.  xxi. 

"^  Palmer,  Treat,  on  the  Church,  vol.  ii.  p.  343.  Van  Espen,  Tract,  de  Piccursu 
ad  Principem.  Fleury,  Inst.  Par.  I.  c.  v.  Van  Espcn,  Jus.  Kccles.  Par.  111.  tit.  x. 
c.  iv.     De  jVlarca  dc  Concord.  Sacerd.  et  Imper.  lib.  iv. 

^  Chancellor  d'Aguesseau,  ffiuvres,  t.  i.  p.  41(i. 
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excellence  of  the  end  therein  iiroposed.  "  Si  leges  civiles,'^  says  the 
emperor  Justinian,  "  quarum  potestatem  nobis  Dens  pro  sua  benigni- 
tate  credidit,  firmas  ab  omnibus  custodiri  ad  ohedientium  securitatem 
studemus ;  quanta  plus  studii  adhibere  debemus  circa  sacrorum  canonum 
et  divinarum  legum  custodiam,  qua  super  salute  nostrarum  animarum 
definite  sunt."^ 


CHAPTER  XVIIL 


FO    COURTS    MILITARY   AND    MARITIME,    AND    COURTS    OF    A 
SPECIAL    JURISDICTION. 

Two  species  of  courts,  whose  jurisdiction  is  equally  public  and  general 
with  that  of  the  courts  of  common  law  and  equity  already  described, 
but  which  take  cognisance  of  matters  of  a  peculiar  nature,  remain  to 
be  considered ;  namely,  courts  military  and  maritime. 

I.  Of  the  courts  military  Blackstone  gives  the  following  account :  • — 
"  The  only  court  of  this  kind  known  to  and  established  by  the  per- 
manent laws  of  the  land,  is  the  court  of  chivalry,  formerly  held  before 
the  lord  high  constable  and  earl  marshal  of  England  jointly ;  but 
since  the  attainder  of  Stafford,  duke  of  Buckingham  under 
Henry  VIII.,  and  the  consequent  extinguishment  of  the  office  of  lord 
high  constable,  it  hath  usually,  with  respect  to  civil  matters,  been 
held  before  the  earl  marshal  only.^  This  court,  by  stat.  13  Kich.  II. 
hath  coEcnisance  of  contracts  and  other  matters  touchinji  deeds  of  arms 
and  war,  as  well  out  of  the  realm  as  within  it ;  and  from  its  sentences 
an  appeal  lies  immediately  to  the  sovereign  in  person.^  This  court 
was  in  great  reputation  in  the  times  of  pure  chivalry,  and  afterwards 
during  our  connexion  with  the  continent  by  the  territories  which  our 
princes  held  In  France  ;  but  is  now  grown  almost  entirely  out  of  use, 
on  account  of  the  feebleness  of  its  jurisdiction  and  want  of  power  to 
enforce  its  judgments,  as  it  can  neither  fine  nor  imprison,  not  being  a 
court  of  record.""^ 

'  Xovel.  137.  c.  i.  ^  Lev.  230.     Shower,  Pari.  Cas.  60, 

^  4  Inst.  125.     AVhere  the  reader  will  find  curious  particulars  concerning  this 

court,  and  the  heralds,  in  Coke's  quaint  style. 

*  7  Mod.  127.   Blackst.  Com.  b.  iii.  c.  v.  p.  67.  As  to  the  constable  and  marshals, 

see  Hargrave's  note,  Co.  Litt.  74  a,  74  b.     The  earl  marshal  is  mentioned  in  stat. 

1  Hen.  IV.  c.  xxiv. ;  8  Rich.  IT.  c.  v. ;  i2  Rich.  II.  stat.  i.  c.  ii.     See  also  Modum 
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Certain  general  words  in  the  statute  13  Rich.  II.  c.  ii.  support  the 
claim  of  this  court:  — "  1.  To  give  relief  to  such  of  the  nobility  and 
gentry  as  think  themselves  aggrieved  in  matters  of  honour;  and, 
2.  to  keep  up  the  distinction  of  degrees  and  quality.  ^Vhence  it 
follows  that  the  civil  jurisdiction  of  this  court  of  chivalry  is  principally 
in  two  points ;  the  redressing  injuries  of  honour,  and  correcting 
encroachments  in  matters  of  coat-armour,  precedency,  and  other 
distinctions  of  families.  As  a  court  of  honour,  it  is  to  give  satisfaction 
to  all  such  as  arc  aggrieved  in  that  point ;  a  point  of  a  nature  so  nice 
and  delicate,  that  its  wrongs  and  injuries  escape  the  notice  of  the 
common  law,  and  yet  are  fit  to  be  redressed  somewhere.  Such,  for 
instance,  as  calling  a  man  a  coward,  or  giving  him  the  lie;  for  which, 
as  they  are  productive  of  no  immediate  damage  to  his  person  or 
property,  no  action  will  lie  in  the  courts  at  AVestminster ;  and  yet 
they  are  such  injuries  as  will  prompt  every  man  of  spirit  to  demand 
some  honourable  amends,  which,  by  the  ancient  law  of  the  land,  were 
appointed  to  be  given  in  the  court  of  chivalry.^  But  modern 
resolutions  have  determined,  that  how  much  soever  such  a  jurisdiction 
may  be  expedient,  yet  no  action  for  words  will  lie  therein."^ 

"  As  to  the  other  point  of  its  civil  jurisdiction,  the  redressing  of 
encroachments  and  usurpations  in  matters  of  heraldry  and  coat- 
armour,  it  is  the  business  of  this  court,  according  to  sir  INIatthew 
Hale,  to  adjust  the  right  of  armorial  ensigns,  bearings,  crests, 
supporters,  pennons,  &c. ;  and  also  rights  of  place  or  precedence, 
where  the  king's  patent,  or  act  of  parliament  (which  cannot  be 
overruled  by  this  coui't)  have  not  abeady  determined  it."'* 

Nothing  need  be  said  here  respecting  what  are  commonly  called 
courts  martial,  constituted  j)ro  re  natd,  and  held  under  the  authority 
of  the  annual  mutiny  acts;  a  subject  which  will  be  more  conveniently 
treated  as  a  part  of  the  law  touching  the  military  state. 

II.  "  The  maritime  courts,"  as  Blackstone  informs  us,  "  or  such 
as  have  power  and  jurisdiction  to  determine  all  maritime  injuries 
arising  upon  the  seas,  or  in  parts  out  of  the  reach  of  the  common 
law,  are  only  the  court  of  admiralty  and  its  courts  of  appeal.  The 
court  of  admiralty  is  held  before  the  lord  high  admiral  of  England 
or  his  deputy,  who  is  called  the  judge  of  the  court,  or  before  the 
dean  of  the  arches,  who  is  authorised  by  stat.  3  &  4  Victoria,  ch.  65, 
intituled.  An  Act  to  improve  the  practice  and  extend  the  jurisdiction 

faciendi  duellum  coram  liege,  in  an  append,  to   Kapin's  Hist.     And  sec  Duck  dc 
Author.  Jur.  Civ.  lib.  ii.  c.  viii.  Par  III.  §  13,  14,  15,  &c. 

'  Year-book,  37.  Hen.  VI.  xxi.  Selden  of  Duels,  c.  x.  Hale,  Hist.  Com. 
L.  37. 

2  Salk.  553.     7  Mod.  125.     2  Hawk.  PI.  of  the  Crown,  c.  iv. 

3  Hlackst.  Com.  b,  iii.  c.  vii.  p.  103,  104,  &c. 
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of  the  court  of  Admiralty,  to  exercise  all  the  power  and  jurisdiction 
of  the  judge  of  that  court.  According  to  sir  Henry  Spclman  and 
Lambard  ',  it  was  first  of  all  erected  by  king  Edward  III.  Its 
proceedings  are  according  to  the  method  of  the  civil  law,  like  those 
of  the  ecclesiastical  courts ;  upon  which  account  it  is  usually  held  at 
the  same  place  with  the  superior  ecclesiastical  courts,  at  Doctors' 
Commons,  in  London.  But  by  stat.  3  &  4  Vict.  c.  65.  sect.  11.  13., 
the  court  has  power  to  direct  a  trial  by  jury  before  a  common  law 
judge,  of  any  question  of  fact  arising  in  any  suit  depending  therein, 
and  to  direct  new  trials  of  such  issues.  It  is  no  court  of  record,  any 
more  than  the  spiritual  courts.  From  the  sentences  of  the  admiralty 
judge  an  appeal  always  lay  in  ordinary  course  to  the  king  in 
chancery,  as  may  be  collected  from  the  stat.  25  Henry  VIII.  c.  xix., 
which  directs  the  appeal  from  the  archbishops'  courts  to  be  determined 
by  persons  named  in  the  king's  commission,  like  as  in  case  of  appeal 
from  the  admiral  court.  This  is  also  expressly  declared  by  stat.  8 
Eliz.  c.  v.,  which  enacts,  that  upon  appeal  made  to  chancery,  the 
sentence  definitive  of  the  delegates  appointed  by  commission  shall  be 
final."  But  now,  by  stat.  3  and  4  Will.  IV.  c.  xli.,  the  appellate 
jurisdiction  over  causes  determined  in  the  high  court  of  admiralty  is 
transferred  to  the  queen  in  council ;  and  by  stat.  3  &  4  AVill.  IV. 
c.  41.  and  6  &  7  Vict.  c.  38.,  those  appeals  are  heard  in  the  judicial 
committee  of  the  privy  council,  and  determined  by  her  majesty  on 
the  report  of  the  committee.  By  virtue  of  and  under  the  same 
statutes  appeals  in  prize  suits  and  other  suits  from  the  vice-admiralty 
courts  in  America,  and  our  other  plantations  and  settlements,  must 
also  be  brought  before  the  queen  in  council.  "  But  in  case  of 
prize  vessels,  taken  in  time  of  war  in  any  part  of  the  world,  and 
condemned  under  treaties  in  any  coui'ts  of  admiralty  or  vice-admiralty 
as  lawful  prize,  an  appeal  lies  to  certain  commissioners  of  appeals, 
consisting  chiefly  of  the  privy  council.  And  this  is  by  virtue  of 
divers  treaties  with  foreign  nations  ;  by  which  particular  courts  are 
established  in  all  the  maritime  countries  of  Europe  for  the  decision 
of  this  question,  whether  laAvful  prize  or  not :  for  this  being  a  question 
between  subjects  of  different  states,  it  belongs  entirely  to  the  law  of 
nations,  and  not  to  the  municipal  laws  of  either  country  to  determine 
it.  The  original  court  to  which  this  question  is  permitted  in 
England,  is  the  court  of  admiralty  ;  and  the  court  of  ajopeal  is  in 
effect  the  privy  council,  the  members  of  which  are,  in  consequence  of 
treaties,  commissioned  under  the  great  seal  for  this  purpose."^     This 

1  Spelm.  Gloss.  13.     Lamb.  Archeion. 

2  Blackst.  Com.  b.  iii.  c.  v.  p.  68,  69 ;  stat.  2  &  3  Will.  IV.  c.  xcli. ;  and    see 
Blackst.  Com.  b.  iii.  c.  vii.  p.  105,  106,  &c.     Co.  Litt.  260,  261.     4  Inst.  c.  xxii. 
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court  must  be  carefully  distinguished  from  the  commission  under  the 
Stat.  28  lien.  VIII.  c.  xv.,  which  is  required  to  be  held  before  the 
lord  higli  juhniral  or  his  deput3\  The  sole  jurisdiction  of  that  court 
is  criminal,  extending  to  hear  and  determine  all  treasons,  felonies, 
robberies,  murders,  and  confederacies  committed  upon  the  seas ;  and 
its  proceedings  are  regulated  by  the  common  law  alone.'  But  now 
by  virtue  of  the  stat.  7  &  8  Vict.  c.  ii.,  her  majesty's  justices  of  assize 
or  others  her  Majesty's  commissioners  of  oyer  and  terminer  or 
general  gaol  delivery,  have  severally  and  jointly  all  the  powers  of 
commissioners  of  oyer  and  terminer  named  in  any  commission  for 
trying  offences  committed  within  the  jurisdiction  of  the  admiralty  of 
England. 

We  come  now  to  those  courts  whose  jurisdiction  is  private  and 
special,  confined  to  particular  spots,  or  instituted  only  to  redress  par- 
ticular injuries;  and  it  will  suffice  for  the  objects  of  this  Commentary 
to  take  a  mere  cursory  view  of  that  branch  of  our  judicial  polity. 

Several  courts,  placed  by  Blackstone  under  this  head,  have  either 
fallen  into  disuse  or  been  abolished  by  statute  long  since ;  and  it  will 
therefore  be  unnecessary  to  do  more  than  name  them.  Such  are  the 
Forest-courts  ;  namely,  the  courts  of  attachments,  regard,  sioeinmote, 
and  justice-seat,  and  the  court  of  policies  of  assurance.  We  will 
therefore  proceed  to  consider  those  courts  of  a  private  and  special 
jurisdiction  which  are  in  use  at  this  time,  or  have  been  but  lately  ex- 
tinguished.    These  are :  — 

I.  The  court  of  commissioners  of  sewers.  "  This, "  Blackstone 
informs  us,  "  is  a  temporary  tribunal,  erected  by  virtue  of  a  commis- 
sion under  the  great  seal,  which  formerly  used  to  be  granted  pro  re 
natd,  at  the  pleasure  of  the  crown '•^,  but  now  at  the  discretion  and 
nomination  of  the  lord  chancellor,  lord  treasurer,  and  chief  justices, 
pursuant  to  the  stat.  23  Hen.  VIII.  c.  v.  Their  jurisdiction  is  to 
overlook  the  repairs  of  sea-banks  and  sea-walls,  and  the  cleansing  of 
rivers,  public  streams,  ditches,  and  other  conduits,  whereby  any 
waters  are  carried  off;  and  is  confined  to  such  county  or  particular 
district  as  the  commission  shall  particularly  name.  The  commissioners 
are  a  court  of  record,  and  may  fine  and  imprison  for  contempt,  (though 
they  cannot  imprison  for  a  contempt  unless  it  be  committed  in  their 
presence^ ;)  and  in  the  execution  of  their  duty  may  proceed  by  jury,  or 
upon  their  own  view,  and  may  take  order  for  the  removal  of  any  annoy- 
ance, or  the  safcEfuard  and  conservation  of  the  sewers  within  their  com- 

1   4  Inst.  c.  xxiii.  ^  Fitzh.  Nat.  IJrev.  113. 

3  1  Si(L  145.     Callis  on  Sewers,  Lcct.  III.  167,  1G8,  &c.   Moor,  825,  826.    Cro- 
Jac.  3:56. 
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mission,  either  according  to  the  laws  and  customs  of  llomney  INIarsh  ^ 
or  otherwise  at  their  own  discretion.  They  may  also  assess  such  rates, 
or  scots,  upon  the  owners  of  lands  within  their  district,  as  they  shall 
judge  necessary ;  and  if  any  person  refuses  to  pay  them,  the  com- 
missioners may  levy  the  same  by  distress  of  his  goods  and  chattels,  or 
they  may,  by  stat.  23  Hen.  VIII.  c.  v.,  sell  his  freehold  lands 
(and,  by  7  Anne,  c.  x.,  his  copyhold  also),  in  order  to  pay  such  scots 
or  assessments.-  But  their  conduct  is  under  the  control  of  the  court 
of  queen's  bench,  which  will  prevent  or  punish  any  illegal  or  tyrannical 
proceedings.'^  And  yet  in  the  reign  of  king  James  I.  (8  Nov.  1616), 
the  privy  council  took  upon  them  to  order  that  no  complaint  should 
be  prosecuted  against  the  commissioners,  unless  before  that  board ;  and 
committed  several  to  prison  who  had  brought  such  actions  at  common 
law,  till  they  should  release  the  same ;  and  one  of  the  reasons  for  dis- 
charging sir  Edwai'd  Coke  from  his  office  of  lord  chief  justice  was  for 
countenancing  those  legal  proceedings.*  The  pretence  for  which 
arbitrary  measure  was  no  other  than  the  tyrant's  plea  of  the  necessity  of 
unlimited  power  in  works  of  evident  utility  to  the  public —  the  supreme 
reason  above  all  reasons,  ivhich  is  the  salvation  of  the  kinfj's  lands  and 
people.  But  now  it  is  clearly  held  that  this,  as  well  as  all  other  inferior 
jurisdictions,  is  subject  to  the  discretionary  coercion  of  her  majesty's 
court  of  king's  bench."  ^ 

By  Stat.  13  Eliz.  ch.  9.,  after  the  expiration  of  a  commission  of 
sewers,  the  justices  of  the  peace  for  the  county,  &c.,  or  any  six  of 
them,  may  execute  the  powers  of  the  former  commissioners  for  the 
space  of  one  year,  unless  a  new  commission  in  the  mean  time  be  issued. 

II.  "  The  court  of  the  3Iarshalsea  and  the  Palace-court  at  West- 
minster, though  two  distinct  courts,  are  frequently  confounded 
too-ether.  The  former  was  originally  holden  before  the  steward  and 
marshal  of  the  king's  house,  and  was  instituted  to  administer  justice 
between  the  king's  domestic  servants,  that  they  might  not  be  drawn 
into  other  courts,  and  thereby  the  king  lose  their  service.^  It  Avas 
formerly  held  in,  though  not  apart  of,  the  aula  regis''  ;  and  when  that 

■  Romney  Marsh  in  the  county  of  Kent,  a  tract  containing  24,000  acres,  is 
governed  by  certain  ancient  and  equitable  laws  of  sewers,  composed  by  Henry  <le 
Bathe,  a  venerable  judge  in  the  reign  of  king  Henry  III.,  from  which  laws  all  the 
commissioners  of  sewers  in  England  may  receive  light  and  direction  (4  Inst.  276). 

■^  And  see  stat.  4  &  5  Vict.  c.  xlv.  Emerson  r.  Saltmarshe,  7  Ad.  &  El.  266. 
And  as  to  rates,  3  &  4  Will.  lY.  c.  xxii.  §  14. 

3  Cro.  Jac.  336.  *  Moor,  82.5,  826. 

5  1  Ventris,  66.  Salkeld,  146.  Blackst.  Com.  b.  iii.  c.  vi.  p.  73,  74.  See  also, 
on  this  subject,  sergeant  Callis  on  Sewers  ;  and  4  Inst.  c.  Ixii.  p.  275.  These  coiu'ts 
are  also  regulated  by  stats.  7  Geo.  IV.  c.  Ixiv. ;  7  &  8  Geo.  IV.  c  xvii. ;  3  &  4 
Will.  rV.  c.  xxii. ;  and  4  &  5  Vict.  ch.  45. 

6  1  Bulstr.  211.  ^  Fleta,  1.  ii.  c.  ii. 
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was  subclivided,  remained  a  distinct  jurisdiction,  holding  plea  of  all 
trespasses  committed  within  the  verge  of  the  court,  where  only  one  of 
the  parties  is  in  the  king's  domestic  service  (in  which  case  the  inquest 
shall  be  taken  by  a  jury  of  the  country),  and  of  all  debts,  contracts, 
and  covenants,  where  both  of  the  conti'acting  parties  belong  to  the 
royal  household  ;  and  tlicn  the  inquest  shall  be  composed  of  men  of 
the  household  only.  ^  By  the  stat.  of  13  Kich.  11.  st.  1.  c.  iii.  (in 
affirmance  of  the  common  law)-  tlie  verge  of  the  court  in  this  respect 
extends  for  twelve  miles  round  the  sovereign's  place  of  residence ;  and 
as  this  tribunal  was  never  subject  to  the  jurisdiction  of  the  chief 
justiciary,  no  writ  of  error  lay  from  it,  though  a  court  of  record,  to 
the  king's  bench,  but  only  to  parliament  ^,  till  the  statutes  of  5  Ed.  III. 
c.  ii.  and  18  Ed.  III.  st.  2.  c.  vii.,  which  allowed  such  writ  of  error 
before  the  king  in  his  palace."  '  But  the  palace-court  is  now  hekl 
under  a  charter  of  the  16th  of  Charles  II.,  which  names  the  lord 
steward  of  the  household,  the  knight  marshal  and  his  deputy  (who  is 
required  to  be  learned  in  the  lino,  and  alone  sits  to  try  causes),  to  be 
the  judges  therein.  It  has  jurisdiction  to  hold  plea  of  all  manner  of 
personal  actions  which  shall  arise  between  any  parties  within  twelve 
miles  of  her  majesty's  palace  at  Whitehall  ^,  excepting  in  actions  of 
trespass  vi  ct  armis,  where  either  party  is  a  member  of  the  queen's 
household,  in  which  case  the  marshalsea  has  jurisdiction,  and  also 
where  the  cause  of  action  arose  within  the  city  of  London.""  A  writ 
of  error  lies  from  thence  to  the  court  of  queen's  bench ;  and  causes 
regarding  any  sum  above  51.  may  be  removed  either  to  that  court,  or 
to  the  court  of  common  pleas.^ 

III.  "  The  court  of  the  duchy-chamber  of  Lancaster  is  another 
special  jurisdiction,  held  before  the  chancellor  of  the  duchy  or  his 
deputy,  concerning  all  matter  of  equity  relating  to  lands  holden  of 
the  queen  in  right  of  the  duchy  of  Lancaster  ** ;  which  is  a  thing  very 
distinct  from  the  county  palatine  (which  hath  also  its  separate 
chancery  for  sealing  of  wi'its  and  the  like)^,  and  comprises  much 
territory  which  lies  at  a  vast  distance  from  it  —  as  particularly  a  very 
large  district  surrounded  by  the  city  of  Westminster.  The  pro- 
ceedings of  this  court  are  the  same  as  on  the  equity  side  in  the 
court  of  chancery"',  so  that  it  seems  not  to  be  a  court  of  record  ;  and, 

'  Artie.  Sup.  Cart.  28  Ed.  I.  c.  iii.  Stat.  5  Ed.  III.  o.  ii.  ;  10  Ed.  III.  st.  2, 
c.  ii. 

2  2  Inst.  548.  '  1  Bulst.  211.     10  Kep.  69. 

*  Blackst.  Com.  b.  iii.  c.  vi.  p.  75,  7G  ;  and  sec  Crompt.  Jiirisd.  120,  and  4  Inst. 
c.  xviii.  p.  130. 

'■>  1  Sid.  ISO;  Sulk.  4n0.  G  Tidd,  Tract.  4()G. 

''Ibid.  «  Hob.  77;  2  Lev.  4. 

■■>  1  Vciilr.  157.  '"  4  Inyt.  20C. 
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indeed,  it  has  been  holden  that  those  courts  have  a  concurrent  juris- 
diction with  the  duchy-court,  and  may  take  cognisance  of  the  same 
causes." ' 

IV.  Blackstone  mentions,  as  another  species  of  private  courts,  of  a 
limited  local  jui'isdiction,  having  at  the  same  time  an  exclusive 
cognisance  of  pleas  in  matters  both  of  law  and  equity,  —  those  which 
appertain  to  the  royal  franchise  of  Ely,  and  the  counties  palatine  of 
Chester,  Lancaster,  and  Durham.  The  first  of  these  separate  juris- 
dictions, which  was  formerly  vested  in  the  bishops  of  Ely,  has  lately 
been  extinguished  by  statute.-  The  courts  of  the  county  palatine  of 
Chester  are  also  now  abolished,  and  the  jurisdiction  of  the  courts  at 
Westminster  extends  to  that  county.^  The  jurisdiction  of  the 
county  palatine  of  Lancaster,  however,  which  is  united  to  the 
crown,  still  remains ;  and  into  that  province  the  queen's  ordinary 
writs,  issuing  out  of  chancery,  under  the  great  seal,  do  not  in  general 
run  ;  that  is  to  say,  they  have  no  force.  For  as  originally  all  jura 
regalia  were  granted  to  the  lords  of  counties  palatine,  they  had  of 
course  the  sole  administration  of  justice,  by  their  own  judges  appointed 
by  themselves,  and  not  by  the  crown.  But  when  the  privileges  of 
counties  palatine,  and  other  franchises  of  the  same  nature,  were 
abridged  by  statute  27  Hen.  VIII.  c.  xxiv.,  it  was  also  enacted 
that  all  writs  and  process  should  be  made  in  the  king's  name,  but 
should  be  tested  or  witnessed  in  the  name  of  the  owner  of  the  franchise. 
Wherefore,  in  general,  writs  whereon  actions  are  founded,  and  Avhich 
have  current  authority  in  a  county  palatine,  must  be  under  the  seal 
of  the  owner  of  the  franchise;  and  the  judges  of  assize,  who  sit 
therein,  sit  by  virtue  of  a  special  commission  of  the  owner  of  the 
franchise,  and  under  the  seal  thereof,  and  not  by  the  usual  commission 
under  the  great  seal  of  England.^  By  statute  4  &  5  Will.  IV.  c.  Ixii. 
the  practice  of  the  court  of  common  pleas  at  Lancaster  (the  judges  of 
which  are  the  justices  of  assize)  is  greatly  improved,  and  the  process 
for  the  commencement  and  prosecution  of  jiersonal  actions  therein 
assimilated  to  that  of  the  superior  courts  at  Westminster.^  The 
county  palatine  of  Durham,  whereof  the  bishops  of  Durham  were 

'  Blackst.  Com.  b.  iii.  c.  vi.  p.  79.  1  Chan.  Eep.  55.  Toth.  145.  Ilardr.  171. 
4  Inst.  c.  xxxvi.  p.  204. 

"  Stat.  6  &  7  Will.  IV.  c.  Ixxxvli. ;  stat.  1  Vict.  c.  liii.  As  to  the  royal  franchise 
of  Ely,  see  2  Inst.  220;  3  East,  128  ;  and  4  Inst,  c,  xxxix.  p.  219. 

^  Stat.  1  Will.  rV.  c.  Ixx.  As  to  the  county  palatine  of  Chester,  see  4  Inst. 
c.  xxxvii.  p.  211.  There  was  also  a  county  palatine  of  Pembroke,  but  the  jurisdic- 
tion thereof  was  taken  away  by  statute  27  Hen.  VIII.  c.  xxvi.  4  Inst.  c.  xl.  p.  221. 

*  Blackst.  Com.  b.  iii.  c.  vi.  p.  78,  79. 

^  As  to  the  authority  of  the  court  of  exchequer  under  this  act,  see  Potter  v. 
Moss,  5  Tyr.  513.  Byrne  v.  Fitzhugh,  8  Dowl.  Pr.  Cas.  278.  As  to  the  attorneys 
of  the  Courts  of  Lancaster  and  Durham,  see  6  &  7  Vict.  c.  73.  s.  3. 
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lords,  according  to  sir  Edward  Coke,  since  a  time  soon  after  the 
Conquest,  was  annexed  to  the  crown  upon  the  death  of  the  late 
bishop,  Dr.  Van  Mildcrt ' ;  and  thus  there  remains  no  county 
palatine  in  the  hands  of  a  subject.  The  court  of  pleas  at  Durham  is 
regulated  by  stat.  2  &  3  Vict.  c.  xvi.,  and  assimilated  to  that  of  the 
superior  courts  at  Westminster. 

V.  The  cinque  ports,  or  five  most  important  havens,  as  they 
were  formerly  esteemed,  in  the  kingdom,  namely,  Dover,  Sandwich, 
Romney,  Hastings,  and  Ilythe,  to  which  AVinchelsea  and  Rye  have 
since  been  added,  have  similar  franchises  in  many  respects  -  with 
counties  palatine ;  and  particularly  an  exclusive  jurisdiction  (before 
the  mayor  and  jurats  of  the  ports),  in  which  exclusive  jurisdiction 
the  qv;een's  ordinary  writ  does  not  run.  A  Avrit  of  error  lies  from 
the  mayor  and  jurats  of  each  port  to  the  lord  warden  of  the  cinque 
ports,  in  his  court  of  Shcpway  ;  and  from  the  court  of  Shepway  to  the 
queen's  bench,  ^  "  So,  likewise,  a  writ  of  error  lies  from  all  the  other 
jurisdictions  of  this  nature  to  the  same  supreme  court  of  judicature'' 
as  an  ensign  of  superiority  reserved  to  the  crowni  at  the  original 
creation  of  the  franchises.  And  nil  prerogative  writs  (as  those  of 
prohibition,  habeas  corpus,  certiorari,  and  mandamus)  may  issue  for 
the  same  reason  to  these  exempt  jurisdictions'',  because  the  privi- 
lege that  the  queen's  writ  runs  not  must  be  intended  between  pai'ty 
and  party,  for  there  can  be  no  such  privilege  against  the  queen."" 

VI.  The  principality  of  Wales  had  also  courts  of  an  extensive 
jurisdiction,  though  limited  to  that  province :  but  they  are  abolished, 
and  the  administration  of  justice  in  Wales  assimilated  to  that  of 
England  by  the  stat.  11  Geo.  IV.  and  1  Will.  IV.  c.  Ixx.^ 

VII.  "  The  stannary  courts  in  Devonshire  and  Cornwall,  for  the 
administration  of  justice  among  the  tinners  therein,  are  also  courts  of 
record,  but  of  the  same  private  and  exclusive  nature.  They  are  held 
before  the  lord  warden  and  his  substitutes,  in  virtue  of  a  privilege 
granted  to  the  workers  in  the  tin  mines  there  **,  to  sue  and  be  sued 
(excepting  in  pleas  of  land,  life,  and  member)  only  before  their  own 
courts.      No  writ  of  error  lies  from  hence  to  any  court  in  Westminster 

'  Stat.  G  Will.  IV.  c.  xix.     As  to  this  fnincliisc,  see  4  Inst.  c.  xxxvii.  p.  •210. 

2  1  Sid.  166. 

^  Jenk.  71,    Diversyte  des  Courts,  t.  Bank  le  Roy.     1  Sid.  356. 

*  Bro.  Abr.  t.  Error,  74,  101.     Davis,  62.     4  Inst.  38,  214,  218. 

^  1  Sid.  92. 

''  Blackst.  Com.  b.  iii.  c.  vi.  j).  78,  79.  Cro.  Jac.  As  to  tlie  ciii(|iie  ports,  see 
4  Inst.  c.  xlii.  p.  222. 

■^  lilafkst.  Com.,  ibid.,  p.  76-78.    4  Inst.  c.  xlvii.  xlviii.  p.  2:59. 

**  Charter  33  Ed.  I.  Stat,  (private)  50  Ed.  III.,  explained  by  stat.  16  Car.  I. 
c.  XV.  4  Inst.  c.  xlv.  The  practice  of  these  courts  is  improved  by  stat.  2  &  3  "Vict, 
c.  Iviii.,  amending  stat.  6  &  7  Will.  IV.  c.  cvi. 
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Hall,  as  was  agreed  Ly  all  the  judges'  In  4  .Tac.  T. ;  but  an  appeal 
lies  from  the  steward  of  the  court  to  the  under-warden,  and  from  him 
to  the  lord -warden,  and  thence  to  the  jirivy  council  of  the  prince  of 
Wales,  as  duke  of  Cornwall^,  when  he  hath  had  seizure  and  investi- 
ture of  the  same^;  and  from  thence  the  appeal  lies  to  the  queen 
herself  in  the  last  resort.""* 

VIII.  The  several  courts  within  the  city  of  London,  and  other 
cities,  boroughs,  and  corporations,  throughout  the  kingdom,  held  by 
prescription,  charter,  or  act  of  parliament,  are  also  of  the  same 
private  and  limited  species.  It  would  exceed  the  design  and  compass 
of  our  present  inquiries,  if  we  were  to  enter  into  a  particular  detail 
of  these,  and  to  examine  the  nature  and  extent  of  their  several 
jurisdictions.  It  may  in  general  be  sufficient  to  say,  that  they  arose 
originally  from  the  favour  of  the  crown  to  those  particular  districts 
wherein  we  find  them  erected,  upon  the  same  principle  that  hundred- 
courts  and  the  like  were  established,  for  the  convenience  of  the 
inhabitants,  that  they  may  prosecute  their  suits  and  receive  justice 
at  home ;  that,  for  the  most  part,  the  courts  at  Westminster  Hall 
have  a  concurrent  jurisdiction  with  these,  or  else  a  superintendency 
over  them,  and  are  bound  by  the  statute  19  Geo.  III.  c.  Ixx.  to  give 
assistance  to  such  of  them  as  are  courts  of  record,  by  issuing  writs  of 
execution,  where  the  person  or  effects  of  the  defendant  are  not 
within  the  inferior  jurisdiction  ;  and  the  proceedings  In  these  special 
courts  ought  to  be  according  to  the  course  of  the  common  law, 
unless  otherwise  ordered  by  parliament.^  But  there  is  one  species 
of  courts,  constituted  by  act  of  parliament.  In  the  city  of  London, 
and  other  trading  and  populous  districts,  which  in  their  proceedings 
so  vary  from  the  course  of  the  common  law,  that  they  may  deserve  a 
more  particular  consideration.  These  are  the  courts  of  requests,  or 
courts  of  conscience,  for  the  recovery  of  small  debts.  The  first  of 
these  was  established  in  London  so  early  as  the  reign  of  Henry  VIII. 
by  an  act  of  the  common  council,  which,  however,  was  certainly 
insufficient  for  that  purpose  and  illegal,  till  confirmed  by  statute 
3  Jac.  I.  c.  XV.,  which  has  since  been  explained  and  amended  by 
statute  14  Geo.  II.  c.  x.,  and  other  statutes  ending  with  5  8i  6 
Will.  IV.  ch.  xclv.  The  constitution  is  this :  two  aldermen  and 
four  commoners  sit  twice  a  week,  to  hear  all  causes  of  debt  not 
exceeding  the  value  of  ten  pounds,  which  they  examine  in  a 
summary  way  by  the  oath  of  the  parties  or  other  witnesses,  and 
make  such  order  therein  as  is  consonant  to  equity  and  good  con- 
science.    The  time  and  expense  of  obtaining  this  summary  redress 

'  4  Inst.  231.  ^  4  Inst.  230.  »  3  Bulstr.  183. 

*  Blackst.  Com.  b.  iii.  c.  vi.  p.  79,  80.     Doderidge,  History  of  Cornw.  94. 

*  See  4  Inst.  c.  50,  &c.     See  also  Bohiin's  Privilegia  Londini. 

U 


290  COURTS   OF   SPECIAL   JUEISDICTIOX. 

are  very  inconsideral)le,  Avbich  make  it  a  great  benefit  to  trade  ;  and 
thereupon  divers  trading  towns  and  other  districts  have  obtained  acts 
of  parbament  for  cstabbsbing  in  them  courts  of  conscience,  upon 
nearly  the  same  pLan  as  that  in  the  city  of  London.  The  recovery 
of  small  debts  has  been  further  facilitated  by  stat.  8  &  9  Vict.  ch.  127. 
That  statute  enables  a  creditor  who  has  obtained  a  judgment  or 
order  in  any  court  in  respect  of  a  debt  not  exceeding  20Z.  to  summon 
the  debtor  before  a  commissioner  of  bankrupts,  or  before  a  court  of 
requests  the  judge  of  which  is  a  barrister  or  a  special  pleader  or  an 
attorney  who  has  practised  as  an  attorney  for  ten  years  in  one  of  the 
superior  courts  ;  and  the  debtor  and  creditor  may  be  examined  by 
the  court,  which  has  power  by  the  act  to  commit  the  debtor  for 
fraud  or  refusing  to  answer.  This  statute  extends  the  principle  of 
the  bankrupt  law  to  debts  under  20/.,  by  compelling  the  debtor  to 
make  a  discovery  of  his  means  of  payment  and  the  disposal  of  his 
property.  The  act  gives  the  same  powers  without  a  previous  judg- 
ment in  another  court,  to  courts  of  requests  and  conscience,  and 
inferior  courts  of  record  for  the  recovery  of  debts,  where  the  judge 
is  invested  Avith  one  of  the  three  qualifications  above  mentioned ; 
and  the  crown  is  empowered  by  order  in  council  to  enlarge  the 
jurisdiction  of  such  courts  so  constituted  to  all  debts  and  demands, 
whether  on  balance  of  account  or  otherwise,  or  damage  arising  out  of 
any  express  or  implied  agreement,  not  exceeding  twenty  pounds,  and 
to  enlarge  the  district  of  any  such  court. 

IX.  There  remains  another  species  of  private  courts,  which  must 
not  be  passed  over  in  silence ;  namely,  the  chancellors'  courts  in  the 
two  universities  in  England.  The  origin  of  these  academical  juris- 
dictions was  as  follows : — When  the  Pandects  be2;an  to  be  taus-ht  at 
Bologna  by  Irnerius  (the  more  fortunate  or  able  successor  of  Pepo, 
the  first  founder  of  that  school)^,  the  crowds  of  students  who  flocked 
to  hear  his  lectures,  under  the  auspices  of  the  emperor  Lotharius, 
appear  to  have  soon  formed  a  distinct  body  or  society.  And  Giannone 
informs  us,  on  the  authority  of  Acerbus  jNIorena,  that  when  Irnerius 
was  on  his  death-bed,  his  scholars  asked  him  to  nominate  a  successor, 
which  he  did  by  naming  Bulgarus,  Martinus,  and  Hugo^;  an 
anecdote  Avhich  suflficiently  proves  the  association  of  the  students 
Tuider  their  teacher.  From  such  voluntary  societies  of  students 
arose  the  universities  of  Paris  and  Bologna,  the  most  ancient  of  those 
great  schools  which  filled  Europe  with  their  renown,  but  difl'oring 


'  Terrasson,  Hist,  de  la  Jiir.  Koin.  p.  384,  38J.  Giannone,  Istoria,  1.  xi.  c.  ii. 
As  to  Irnerius,  see  Savigny,  Hist,  du  Droit  l\om.  c.  xxvi.  torn.  iv.  p.  10.  Pauzirolus 
de  daris  Leguni  Intorpr.  p.  101-120. 

*  Giannone,  ibid. 
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from  each  other  in  this  respect  —  that  in  the  former  the  corporate 
and  ruling  body  was  composed  exclusively  of  the  professors,  while 
in  the  latter  the  students  elected  rulers,  by  whom  they,  together 
with  the  professors,  were  governed.  The  first  of  these  systems  was 
followed  generally  in  Italy,  Spain,  and  France,  and  the  second  in 
England  and  Germany.^ 

The  formation  of  these  corporate  bodies  naturally  led  to  their 
being  invested  with  some  jurisdiction  over  their  members  ;  and  the 
nature  of  the  ancient  schools  of  law,  as  well  as  of  the  degree  of 
doctor  which  they  conferred,  contributed  to  produce  this  result.  A 
species  of  judicial  character  and  authority  was  in  ancient  times 
supposed  to  be  inherent  in  the  degree  of  a  doctor  of  law.  Thus 
Panzirolus  informs  us  that  the  learned  in  the  law,  afterwards  called 
doctors,  were  among  the  Lombards  styled  judges.  -  Giannone  is 
of  opinion  that  the  degree  of  doctor  of  law  was  first  instituted  by 
the  emperor  Lothai'ius^;  and  Savigny  dates  its  commencement  from 
the  middle  of  the  twelfth  century  "* :  but  the  great  solemnity  with 
which  it  was  conferred  shows  that  it  was  considered  as  a  public 
dignity  or  office.  But  however  this  may  be,  the  emperor  Frederic  I., 
in  the  year  1158,  conferred  upon  the  school  of  law  at  Bologna  a 
charter,  granting  protection  to  foreign  students  resorting  thither,  and 
investing  the  professor  or  ruler  of  that  body  and  the  bishop  with  a 
concurrent  jurisdiction  in  criminal  matters  over  its  members,  ex- 
clusive of  that  of  the  ordinary  magistrates.'' 

Blackstone  says  that  the  oldest  English  charter  of  this  kind  that 
he  had  seen,  containing  a  franchise  of  like  nature,  was  granted  by 
king  Henry  III.,  in  the  year  1244,  to  the  university  of  Oxford;  but 
Arthur  Duck  asserts  that  a  jurisdiction  was  granted  to  that  body  by 
king  John.^  And  these  privileges  were  confirmed  by  subsequent 
kings,  enlarged  by  king  Henry  VIII.,  and  extended  to  the  university 

*  Savigny,  Hist.  torn.  ii.  c.  xxi.  §  59.  And  see  an  account  of  the  Italian  univer- 
sities, in  Tiraboscbi,  Stor.  della  Letteratura  Italiana,  torn.  iv.  lib.  i.  c.  iii. 

^  Panzirol.  de  clar.  Leg.  Interp.  I.  ii.  c.  i.  princ. 

*  Giannone,  ubi  cit. 

*  Savigny,  Hist.  torn.  ii.  c.  xxi.  §  77.  Savigny  informs  us  that  the  degree  of 
doctor  in  canon  law  first  commenced  at  the  end  of  the  12th  century,  but  did  not 
until  a  later  period  give  that  jurisdiction  which  belonged  to  the  same  degree  in 
civil  law  ;  and  that  doctors  of  medicine  are  not  mentioned  until  the  thirteenth 
century,  but  were  then  only  called  magistri  by  the  doctors  of  law,  who  held  the 
doctor's  degree  to  be  their  exclusive  right. 

^  Savigny,  Hist.  torn.  ii.  c.  xxi.  §  63.  A  limited  jurisdiction  was  granted  by  the 
emperor  Justinian  to  the  professors  of  the  school  of  law  at  Berytus,  and  also  to 
pragses  of  the  province,  and  the  bishop  over  the  scholars  of  that  body  ;  and  the 
charter  of  Frederic  I.  is  conjectured  by  Savigny  to  have  been  framed  upon  the 
model  of  the  former. 

^  Duck,  de  Author.  Jur.  Rom.  lib.  ii.  c.  viii.  pars  iii.  §  31. 

V  2 


292  COURTS    OF    SPECIAL   JURISDICTION. 

of  Cambridge  by  queen  Elizabeth,  in  whose  reign  an  act  of  par- 
liament was  obtained ',  confirming  all  the  charters  of  the  two 
universities ;  and  this  act  Avas  necessary  to  confirm  the  privilege 
granted  by  Henry  VIII.  to  the  university  of  Oxford,  of  proceeding 
according  to  the  use  of  the  university  and  the  civil  law,  instead  of 
by  the  common  law.- 

Under  these  grants  and  confirmations  those  two  learned  bodies 
enjoy  sole  jurisdiction,  in  exclusion  of  the  queen's  courts,  over  all 
civil  actions  and  suits  Avhatsoever,  when  a  scholar  or  privileged 
person  is  one  of  the  parties,  excepting  in  such  cases  where  the  right 
of  freehold  is  concerned ;  and  they  are  at  liberty  to  try  either  by  the 
common  law  or  their  own  customs,  which  are  mostly  in  conformity 
with  the  civil  law.^     They  have  also  a  criminal  jurisdiction.'' 

These  privileges,  so  far  as  they  relate  to  civil  causes,  are  exercised 
at  Oxford  in  the  chancellor's  court,  the  judge  of  which  is  the  vice- 
chancellor,  his  deputy,  or  assessor.  From  his  sentence  an  appeal  lies 
to  delegates  ajjpointed  by  the  congregation ;  from  thence  to  other 
delegates  of  the  house  of  convocation ;  and  if  they  all  three  concur  in 
the  same  sentence,  it  is  final  at  last  by  the  statutes  of  the  university  ^, 
according  to  the  rule  of  the  canon  law.  But  if  there  be  any  discord- 
ance or  variation  in  any  of  the  three  sentences,  an  appeal  lies  in  the 
last  resort  to  judges  delegates  appointed  by  the  crown  under  the 
great  seal  in  chancery.^ 

By  virtue  of  the  charter  of  the  2d  Hen.  IV.  confirmed  among  the 
rest  by  statute  of  Elizabeth  already  mentioned,  the  university  of 
Oxford  has  a  criminal  jurisdiction  in  all  indictments  of  treasons,- 
insurrections,  felony,  and  mayhem,  which  shall  be  found  in  any  of 
the  queen's  courts  against  a  scholar  or  other  privileged  person.  All 
oifences  under  the  degree  of  treason,  felony,  and  mayhem,  are 
cognisable  before  the  chancellor ;  but  the  trial  of  those  graver  oflTences 
is  committed  to  the  high  steward  of  the  university,  with  a  jury 
composed  partly  of  matriculated  laymen  and  partly  of  freeholders,  in 
equal  numbers :  and  that  oflScer  in  such  cases  receives  a  special 
commission  under  the  great  seal,  to  try  the  indictment,  together  with 
other  pei'sons  therein  named.  But  the  indictment  must  first  be 
fjund  by  the  grand  jiuy,  and  cognisance  thereon  claimed  for  the- 
university  by  the  vice-chancellor.^ 

'   Stilt.  13  Eliz.  c.  xxix.  ^  Hale,  Hist.  Com.  Law,  .13. 

^  Blackst.  Com.  b.  iii.  c.  vi.  p.  83. 

*  Duck,  de  Us.  et  Author.  Jur.  Civ.  1.  ii.  c.  viii.  pars  iii.  §  31. 

^  Blatkst.  Com.  ibid.  p.  85.     Stat.  Oxon.  tit.  xxi,  §  19. 

^  As  to  the  university  courts,  see  4  Inst.  227. 

■^  Blackst.  Com.  b.  iv.  c.  xL\.  p.  277,  278. 
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CHAPTER  XIX. 

ON   THE   ADMINISTRATION    OF   JUSTICE    IN   CIVIL    CASES. 

The  general  scheme  on  which  our  ancient  judicial  polity  was  origi- 
nally constructed  seems  to  have  been,  that  matters  of  minor  im- 
portance, in  which  the  cheap  administration  of  justice  is  preferable  to 
a  more  solemn  and  costly  process,  should  be  decided  in  tlie  local 
courts  of  manors,  tithings,  hundreds,  and  counties  ;  reserving  more 
important  subjects  of  litigation  for  the  superior  tribunals,  togethei> 
with  a  supervision  over  the  whole  by  way  of  appeal.  This  was 
especially  the  case  before  the  Norman  conquest,  when  the  local 
institutions  of  the  tithings,  hundreds,  and  counties,  were  in  full 
vigour.  But  as  the  law  of  projjerty  became  more  intricate,  the  people 
grew  richer,  and  communications  between  the  capital  and  the  provinces 
easier  and  more  frequent,  this  system  was  gradually  superseded  by  the 
modern  judicial  constitution,  wherein  almost  every  question  in 
litigation  is  drawn  into  the  superior  courts.  This  change  has,  no 
doubt,  produced  some  inconveniences,  which  are  partially  and  may  be 
still  further  obviated  by  the  establishment  of  courts  of  request,  and 
other  local  judicatures  for  the  trial  of  minor  causes  ;  but,  upon  the 
whole,  the  advantages  which  have  resulted  therefrom  greatly  pre- 
ponderate over  its  defects.  The  regular  and  frequent  circuits  of  the 
judges,  for  the  trial  not  only  of  criminal  cases,  but  of  the  mass  of 
civil  actions  commenced  in  the  superior  courts,  are  attended  with 
most  beneficial  results,  independently  of  the  mere  despatch  of  judicial 
business.  The  whole  population  of  tlie  provinces  is  assembled  before 
their  tribunal ;  the  humbler  classes  are  awed  into  reverence  for 
justice  by  the  outward  demonstrations  of  honour  suri'ounding  her 
high-priests^ ;  the  higher  orders  (and  especially  those  who  are  them- 
selves entrusted  with  judicial  functions)  receive  from  them  instruction, 
example,  and  admonition  ;  and  the  regal  office  and  dignity  become  in 
a  manner  visible  through  their  representatives  in  the  most  remote 
districts  of  the  kinodom.  Now  it  is  evident  that  the  c:reat  mass  of 
judicial  business  being  transacted  by  the  judges  of  the  courts  of 
Westminster,  they  thereby  acquire  a  much  greater  practical  and  real 
authority  and  importance,  than  they  would  have  if  tlie  cognisance 

'  Ulpian  says,  Ut  eleganter  Celcus  dejinioit,  Jus  est  ars  honi  et  aqui ;  c^ljus  merito 
qiiis  nos  sacerchtes  nppellet.     L.  i.  ff.  De  Just,  et  Jur. 
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only  of  such  suits  as,  on  account  of  their  importance,  appeared  unfit 
for  the  local  jurisdictions  were  reserved  to  them.  The  effect  of 
assenibllng  the  great  l)0(]y  of  the  bar  in  London,  in  constant  attendance 
upon  the  highest  tribunals  of  the  kingdom,  is  also  most  important, 
with  refci'cnce  both  to  tliat  body  and  to  the  judges.  It  tends  to  raise 
the  character  of  the  former,  and  to  surround  the  latter  with  the 
salutary  stimulus  and  control  of  a  learned  public  opinion. 

Plowevcr  cheap  and  expeditious  the  despatch  of  business  by  a 
regular  system  of  local  courts  might  be,  these  great  but  less  obvious 
public  benefits  would  be  thereby  either  diminished  or  lost.  The 
circuits  of  the  judges  would  no  longer  be  the  great  centres  around 
which  the  whole  business  of  the  provinces  is  arranged  ;  their  influence 
over  the  magistrates  and  people  would  be  greatly  weakened ;  and 
tiie  bar  (out  of  whom  the  judges  must  be  clioscn)  being  parcelled  out 
in  the  different  provincial  towns,  would  soon  become  very  inferior  to 
what  they  now  are.  These  considerations  are,  indeed,  of  a  very 
grave  nature  in  a  country  where  all  government  must  be  by  laAv,  and 
where  so  much  must  consequently  depend  upon  those  to  whom  the 
administration  of  the  law  is  committed.  Any  deterioration  of  that 
body  who  are  the  depositories  and  interpreters  of  the  law,  or  any 
inroad  upon  those  principles  whereby  its  administration  is  maintained 
in  a  high  and  majestic  state,  must  necessai'ily  involve  a  serious  injury 
to  the  constitution. 

The  system  on  whicli  justice  is  administered  is  indeed  highly  im- 
portant, when  considered  as  a  part  of  the  public  law  of  the  land,  and 
as  the  administration  of  the  judicial  power,  —  one  of  the  three  great 
branches  of  the  sovereign  authority  or  majesty  of  the  commonwealth. 
Under  this  aspect  we  will  now  proceed  to  examine  the  method  of 
administering  the  law  in  civil  matters  in  the  superior  courts  of  law 
and  equity  ;  and  in  so  doing,  it  will  be  necessary  to  enter  no  further 
into  matters  of  detail  than  the  full  understanding  of  the  general  plan 
requires,  confining  ourselves  to  the  chief  features  of  the  ordinary  pro- 
ceedings commenced  in  the  superior  courts. 

And  first  of  proceedings  in  the  courts  of  common  law.  Every  suit 
was  formerly  commenced  by  suing  out  an  original  writ  in  the  form  of 
a  mandatory  letter  from  the  king,  in  the  offic/nnjiisf icier,  in  the  court 
of  chancery.  But  original  writs  out  of  chancery  arc  now  rccpilsite  in 
no  personal  action  ;  that  is  to  say,  in  no  action  Avhereby  a  man  claims 
a  debt,  or  ]iersonal  duty,  or  damages  in  lieu  thereof:  or  whereby  he 
claims  satisfaction  in  damages  for  some  injury  done  to  his  person  or 
property.  They  are,  however,  slill  necessary  in  real  actions,  which  are 
those  which  concern  real  property  only,  and  whereby  the  plaintiff 
claims  title  to  have  any  lands  or  tenements,  rents,  commons,  or  other 
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hereditaments,  in  fee  simple,  fee  tail,  or  term  of  life. '  But  all  real 
actions  are  now  abolished,  excepting  three :  namely,  two  species  of 
actions  for  dower,  and  the  action  of  quare  impedit,  which  is  applicable 
to  injuries  against  the  rights  of  the  patron  of  a  church.  ^  Original 
writs  are  consequently  not  now  a  matter  of  any  great  importance ; 
we  will  therefore  proceed  to  the  next  step  of  suits  of  law  in  the 
superior  courts,  namely,  process,  being  the  means  of  compelling  the 
defendant  to  appear  in  court ;  that  is  to  say,  to  admit  by  a  written 
entry  or  act  in  court  that  he  has  had  a  general  notice  of  the  suit. 
The  most  effectual  mode  of  doing  this  was  until  lately  the  writ  of 
capias,  to  arrest  the  defendant ;  but  arrest  is  now  abolished'^,  excepting 
where  the  action  has  been  commenced  for  a  debt  of  20Z.  and  upwards, 
and  the  defendant  is  also  about  to  leave  the  country.  All  personal 
suits  must*  be  commenced  by  a  writ  of  summons  under  the  seal  of  the 
court ;  and,  if  necessary,  this  process  is  folloAved  by  a  writ  of  dis- 
tringas, by  virtue  of  which  the  sheriff  is  authorised  to  distrain  upon 
the  defendant's  goods  for  40^.  to  compel  his  appearance.  If  the 
defendant  has  no  goods  nor  lands  which  can  be  destrained  upon,  and 
he  cannot  be  found,  upon  the  return  of  the  writ  by  the  sheriff  certi- 
fying such  facts,  the  plaintiff  may  by  leave  of  the  court,  after  eight 
days,  enter  an  appearance  for  the  defendant,  and  proceed  to  judg- 
ment and  execution  against  him.  But  upon  a  return  of  non  est 
inventus  to  a  writ  of  summons,  or  of  nulla  bona  and  7ion  est  inventus 
to  a  distringas,  the  plaintiff  may  proceed,  in  cases  Avhere  the  defendant 
was  by  the  old  law  subject  to  arrest,  by  a  peculiar  method  prescribed 
in  the  statute  referred  to  above,  to  outlaw  the  defendant,  the  effect 
of  which  is  to  put  him  sub  modo^  out  of  the  protection  of  the  law  in 
all  civil  matters  (except  for  the  purpose  of  reversing  the  outlawry), 
and  to  subject  him  to  a  forfeiture  of  all  his  goods  and  chattels  to  the 
queen.  But  peers  and  members  of  parliament,  though  subject  to 
distringas  under  st.  2  W.  IV.  ch.  39.  s.  3.^  are  exempt  from  out- 
lawry. "^  And  here  it  is  necessary  to  observe,  that  outlawry  in  a  civil 
action  is  very  different  from  outlawry  upon  an  indictment  for  a  felony 
or  treason :  the  former  being  a  punishment  for  not  appearing  when 
duly  summoned  in  the  queen's  court,  and  a  means  to  compel  a  stub- 
born defendant  to  appear ;  while  the  latter  amounts  to  a  conviction 
and  attainder  of  the  offence   charged  in  the   indictment,   as  if  the 

^  These  two  definitions  are  taken  from  Blackstone,  b.  iii.  c.  viii. 
"  Stat.  3  &  4  Will.  IV.  c.  xxvii.  M  &  2  Vict.  cli.  ex. 

*  2  Will.  IV.  c.  xxxix. ;  an, I  see  Archbold,  Pract.  by  Chit.,  p.  521.     Gibbons  v. 
Spalding,  11  Mees.  &  Wei.  173. 

^  Byrne  v.  Manning,  1  Dowl.  new  ser.  403. 
6  Davis  V.  the  Earl  of  Lichfield,  1  Dowl.  new  ser.  363. 
"  Cassidy  i\  Steuart,  2  Man.  &  Grang.  437. 
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offender  had  been  found  guilty  by  verdict  of  a  jury',  because  the 
outlaw  is  guilty  of  a  more  dangerous  offence  against  public  justice. 

Where  the  defendant  is  arrested,  he  must  either  go  to  prison  for 
safe  custody,  or  put  in  bail ;  that  is  to  say,  produce  one  or  more 
persons  Avho  become  answerable  for  his  appearance.  AVhen  the 
defendant  appears,  the  next  stage  of  the  suit  commences ;  namely, 
the  pleadings,  or  nuitual  written  altercations  between  the  plaintiff  and 
defendant. 

In  the  administration  of  justice  between  litigating  parties,  there 
are  two  successive  objects ;  first,  to  ascertain  the  subject  for  decision, 
and  secondly,  to  decide.  The  obvious  mode  of  attaining  the  first  of 
these  objects  is  to  make  the  parties  state  their  case,  so  as  to  show  to 
the  judge  what  is  in  disjuitc  between  them.  Thus  far  the  same 
principle  is  followed  in  all  courts  of  judicature ;  but  our  English 
system  has  certain  peculiarities  arising  from  the  fundamental  principles 
of  the  common  law.  The  common  law  requires  that  matters  of  fact 
should  be  tried  by  the  jury,  and  questions  purely  of  law  decided  by 
the  judges.  ^  It  should  therefore  be  clearly  ascertained  previously  to 
the  case  being  brought  to  adjudication,  whether  the  dispute  between 
the  parties  depends  upon  a  question  of  fact,  or  a  point  of  law  ;  other- 
wise it  cannot  appear  whether  the  parties  ought  to  put  themselves 
upon  the  judgment  of  the  court,  or  go  to  trial  before  a  jury  of  the 
country.  And  if  the  cause  depends  on  matter  of  fact,  it  is  of  the 
utmost  necessity  that  It  should  appear  clearly  and  precisely  what  the 
specific  facts  are  which  one  party  asserts  and  the  other  denies,  and 
the  truth  of  which  the  jury  must  decide.  The  reason  of  this  Is,  that 
jurymen  are  not  only  in  general  persons  unlearned  in  law  and  of 
little  skill,  but  their  deliberations  must  necessai'ily  be  confined  within 
a  comparatively  small  space  of  time ;  consequently  It  is  Impossible 
that  they  should  compare  and  digest  Intricate  and  multifarious  allega- 
tions, throwing  off  all  unnecessary  matter,  so  as  to  apply  their  minds 
to  the  various  questions  arising  thereon,  and  determine  their  effect 
upon  the  merits  of  the  case.  Under  the  influence  of  these  principles, 
the  English  system  of  pleading  has  been  formed  so  as  always  to  evolve 
some  question  either  of  fact  or  law,  disputed  between  the  parties,  and 
mutually  proposed  and  accepted  by  them  as  the  subject  for  decision  ; 
which  question,  so  produced,  is  called  the  issue.  This  Is  accomplished 
by  means  of  certain  concise  and  formal  allegations  in  writing,  called 
pleadings.  The  first  of  these  is  the  declaration,  narratio,  or  count, 
anciently  called  the  talc,  In  which  the  plaintiff  sets  forth  his  cause  of 

'  2  Iliile,  r.  C.  205.     4  T.  11.  521. 

*  All  (jnastioucm  juris  mm  respondent  jwatores,  scil  jiuliccs  :  atl  qncestionem  fucti 
nou  resjjondeittjndices,  scd  jurutorcs.     Co.  Litt.  §  360,  ct  ibi  cit. 
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complaint  at  length.  Then  the  defendant  must  make  his  defence 
either  by  demurring  or  by  pleading.  A  demurrer  (from  the  Latin 
demorari,  or  French  demeurer)  imports,  according  to  its  etymology, 
that  the  objecting  party  will  not  proceed  with  the  pleading,  because 
no  sufficient  statement  has  been  made  on  the  other  side  ;  but  will 
await  the  judgment  of  the  court.  ^  The  plaintiff  then  joztzs  in  demurrer, 
by  alleging  that  the  declaration  is  sufficient ;  and  this  produces  an 
issue  upon  matter  of  law,  Avhich  is  called  a  demurrer,  wherein  all 
the  facts  that  are  properly  pleaded  in  the  declaration,  and  are  material 
to  the  issue,  are,  by  necessary  implication,  confessed  by  the  defendant. 
Demurrers  are,  however,  sometimes  merely  for  Avant  of  sufficient 
form  in  the  declaration,  and  in  such  cases  equally  involve  an  admis- 
sion of  the  truth  of  the  facts  pleaded.  Where  the  demurrer  is 
for  a  matter  of  substance,  or  involving  the  merits  of  the  case,  the 
decision  of  the  judges  usually  terminates  the  suit.  But  when  the 
demurrer  is  for  matter  of  form  only  (in  which  case  it  is  called  a 
special  demurrer),  and  it  is  apparent  that  the  party  making  a  formal 
slip  has  any  real  merits,  the  court  will  generally  before  pronouncing 
their  final  judgment  give  such  party  leave  to  amend  on  payment  to 
his  adversary  of  the  costs  of  the  demurrer. 

If  the  defendant  does  not  demur,  or  if  having  demurred  informally 
he  obtains  leave  to  amend,  he  must  put  in  a  plea.  Pleas  are  of  two 
sorts :  dilatory  pleas,  and  pleas  to  the  action  ;  a  distinction  derived  from 
the  canon  law.^  Dilatory  pleas  are  such  as  tend  merely  to  delay  or  put 
off  the  suit,  by  questioning  the  propriety  of  the  remedy,  rather  than  by 
denying  the  injury  :  pleas  to  the  action  are  such  as  dispute  the  very  cause 
of  suit.  Thus  a  plea  to  the  jurisdiction  of  the  court,  merely  alleges  that 
the  action  has  not  been  brought  before  a  competent  tribunal ;  but  a 
plea  alleging  that  the  debt  claimed  by  the  plaintiff  has  been  already 
paid,  denies  the  cause  of  action.  When  a  dilatory  plea  is  allowed, 
the  cause  is  either  dismissed  from  that  jurisdiction,  or  (according  to 
the  purport  of  the  plea)  the  plaintiff  is  stayed  till  his  disability  be 
removed ;  or  he  is  obliged  to  sue  out  a  new  Avrit,  by  leave  obtained 
from  the  court ;  or  to  amend  and  new-frame  his  declaration.  But 
when,  on  the  other  hand,  it  is  overruled  as  frivolous,  the  defendant 
has  judgment  of  respondent  ouster,  or  to  answer  over  in  some  better 
manner.  It  is  then  incumbent  upon  him  to  plead  a  plea  to  the  action  ; 
that  is,  to  answer  to  the  merits  of  the  complaint.  This  is  done  by 
denying,  or  confessing  and  avoiding,  it.  And  sometimes  the  defendart 
admits  one  part  of  the  complaint,  and  traverses  or  denies  the  rest ; 
or  pays  a  part  of  the  sum  demanded  of  him  into  court,  and  denies 
the  complaint  as  to  the  remainder. 

'  Steplien  on  Pleading,  c.  i.  p.  51.     Pearson's  Cliitty's  Prcc.  in  PI.  21G. 
'  Lancelot,  Inst.  Jur.  Canon,  lib.  iii.  tit.  viii.  princip. 
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Pleas  which  totally  deny  the  cause  of  complaint  are  either  the 
general  issue  or  a  special  plea  in  bar. 

The  general  issue  is  a  plea  which,  by  a  form  of  general  denial, 
traverses  or  denies  the  principal  fact  on  which  the  declaration  rests, 
without  offering  any  special  matter  to  evade  it.  Thus  the  plea  of 
not  guilty,  to  an  action  of  trespass,  denies  that  the  act  in  the  declaration 
alleged  as  a  trespass  was  done ;  as,  for  instance,  that  the  defendant 
did  assault  or  beat  the  plaintiff.  Thus,  again,  the  plea  of  never 
indebted,  in  an  action  of  debt  on  simple  contract,  (that  is  to  say,  a 
contract  not  under  seal,)  denies  that  the  defendant  ever  contracted 
the  supposed  debt  on  which  he  is  sued. ' 

If,  however,  a  simple  denial  is  not  an  available  defence,  and 
the  defendant  finds  it  necessary  to  allege  something  to  justify  or 
excuse  the  charge,  the  particular  facts  nuist  be  set  forth  in  what 
is  called  a  special  plea  in  bar.  Tlius,  for  instance,  if  the  defendant 
cannot  deny  having  assaulted  the  plaintiff,  but  alleges  that  he  did  so 
in  self-defence,  —  or  cannot  deny  that  he  contracted  the  debt,  but 
alleges  that  he  has  already  paid  it,  —  these  defences  are  special  pleas. 
Thus,  special  pleas  usually  allege  some  new  fact  not  mentioned  in  the 
declaration ;  but  pleas  of  the  general  issue  are  simply  negative. 
When  the  defendant  has  pleaded  in  bar,  the  plaintiff  may  simply  put 
his  case  upon  the  truth  or  falsehood  of  the  new  facts  alleged  in  the 
plea;  and  the  defendant  may  declare  his  consent  thereto,  Avhich  is 
called  joining  issue,  because  the  plaintiff  puts  himself  on  the  country, 
that  is  to  say,  appeals  to  the  verdict  of  a  jury,  as  to  the  truth  or 
falsehood  of  the  plea  ;  and  the  defendant  joins  him  in  doing  so,  where- 
by the  pleadings  come  to  an  end.  The  plaintiff  may,  however, 
demur  to  the  plea,  denying  its  sufficiency  in  point  of  law  as  an  answer 
to  the  declaration  ;  or  he  may  either  allege  new  matter  again  to  avoid 
the  plea,  or  deny  its  allegations  generally,  by  what  is  called  a  repli- 
cation. In  the  same  manner  is  conducted  tlie  subsequent  altercation 
to  which  the  nature  of  the  case  may  lead ;  and  the  order  and  denomi- 
nations of  the  alternate  allegations  of  fact  (or  pleadings),  throughout 
the  whole  series,  are  as  follows  :  declaration,  plea,  replication,  rejoinder, 
surrejoinder,  rebutter,  and  surrebutter.  But  these  proceedings  are 
subject  to  certain  rules  which  usually  bring  the  parties  to  issue  upon 
the  i)lea  or  rejoinder.  And  first,  as  each  party  successively  advances 
a  new  proposition,  lie  nuist  declare  his  readiness  to  verify  what  he 
alleges,  if  it  is  positive  ;  or  tender  an  issue  thereon,  that  is  to  say, 
offer  to  refer  the  matter  to  some  mode  of  adjudication  or  trial,  if  it  is 
sunply  negative.  An  issue  being  tendered,  the  party  whose  allegation 
is  denied  has  an  oi)portunity  of  bringing  the  ]>lcadings  to  a  close  by 
joining  issue. 

'  Stephen  on  Pleading,  c.  ii.  p.  167,  kc. 
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Secondly.  After  the  declaration,  the  parties  (if  they  do  not  plead 
by  way  of  traverse  or  simple  negative)  must  at  each  stage  demur,  or 
plead  by  confession  and  avoidance.  By  demurring,  the  party  admits 
the  matters  of  fact  sufficiently  pleaded  on  the  other  side ;  and  by 
pleading  by  confession  and  avoidance,  he  confesses  the  truth  of  the 
allegation  which  he  proposes  to  answer  or  avoid.  Thus,  at  every 
stage  of  the  pleadings,  the  matter  in  dispute  is  narrowed  by  the 
admission  of  the  truth  of  either  the  whole  or  some  part  of  the  facts 
already  alleged,  until  it  is  reduced  to  a  question  either  of  law  or  of 
fact,  affirmed  on  one  side  and  denied  on  the  other,  which  must 
then  be  determined  in  favour  of  the  plaintiff  or  of  the  defendant. 

INIany  other  rules  are  established  for  the  purpose  of  preparing 
matters  in  litigation  for  adjudication  or  trial,  by  the  mutual  alterca- 
tions or  pleadings  of  the  parties.  Thus,  in  every  stage  of  this 
process,  it  must  be  carefully  observed  not  to  depart  or  vary  from  the 
title  or  defence  which  the  party  has  once  insisted  upon  ;  every  plea 
must  be  simple,  entire,  connected,  and  confined  to  a  single  point; 
and  all  pleadings  must  contain  matter  pertinent  and  material,  stated 
with  certainty  of  persons,  place,  time,  quality,  quantity,  and  value. 
But  any  further  investigation  of  the  subject  would  be  incompatible 
with  the  limits  of  these  Commentaries.  We  will  therefore  proceed  to 
the  next  stage  of  judicial  proceedings  ;  namely,  trial. 

If  the  parties  are  at  issue  upon  a  point  of  law,  it  is  to  be  decided 
by  the  court,  without  the  intervention  of  a  jury;  and  there  are  also 
four  other  species  of  cases  in  which  no  jury  is  required.  These  are  : 
1.  Where  a  matter  of  record  is  pleaded,  and  the  existence  of  the  record 
is  denied  on  the  other  side  by  the  plea  nul  teil  record,  and  issue  joined 
thereon ;  in  which  case  the  trial  of  the  issue  is  by  production  of  the 
record  before  the  judges.'  2.  Where  some  point  or  issue,  being  either 
the  principal  question  or  arising  collaterally  out  of  the  cause,  is  evidently 
the  object  of  sense ;  and  the  judges  of  the  court,  upon  the  testimony  of 
their  own  senses,  decide  the  point  in  dispute.  3.  Where  the  evidence  of 
a  person  certifying  is  the  only  proper  criterion  of  the  point  in  dispute; 
and  then  it  is  decided  on  his  certificate.^  4.  Where  a  widow  brings 
a  writ  of  dower,  and  the  tenant  of  the  land  out  of  which  she  seeks  to 

'  6  Rep.  53.  Co.  Litt.  117,  b.  Abbot  of  Strata  Marcella's  case,  9  Rep.  31. 
When  a  question  arises  as  to  what  has  judicially  taken  place  in  a  court  not  of  record, 
the  issue  should  be  directly  on  the  fact,  whether  such  a  proceeding  took  place,  and 
not  upon  the  existence  of  any  judicial  memorial.  Dyson  v.  Wood,  3  Barn.  & 
Cres.  449. 

"  Litt.  §  102  :  cei'tificate  of  absence  with  the  king  and  his  army.  Dyer,  176, 
177:  certificate  of  the  cjueen's  messenger  sent  to  summon  a  peeress  home.  Co. 
Litt.  74.  4  Burr.  242  :  certificate  of  the  customs  of  the  city  of  London.  Co.  Litt. 
74.  2  Lev.  250:  certificate  of  the  bishop, — of  orders  and  excommunication. 
19  Rep.  31 :  certificate  of  customs  and  practice  of  courts.  And  see  Harrison's 
Digest,  tit.  Evidence,  p.  2S2C  (edit.  I?44). 
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be  endowed  pleads  that  her  husband  is  not  dead ;  in  which  case  the 
law,  for  greater  expedition  and  in  favour  of  the  widow,  allows  the 
issue  to  be  tried  by  the  examination  of  witnesses  before  the  judge  ' ; 
and  in  a  few  cases  of  collateral  issues.*  These  are  called,  respectively, 
trial  by  record ;  by  inspection  or  examination  ;  by  certificate ;  and  by 
ivitnesses :  but  they  are  of  a  very  confined  nature ;  and  we  will  there- 
fore proceed  at  once  to  the  most  important  proceeding  in  our  law,  — 
trial  by  jury,  which  takes  place  (excepting  in  those  peculiar  instances) 
wherever  the  parties  are  at  issue  on  matter  of  fact,  —  when  they 
are  said  to  have  put  themselves  upon  the  country. 

The  pleadings  of  the  parties,  which  arc  drawn  up  originally  on 
paper,  arc  subsequently  entered  on  record,  that  is  to  say,  transcribed 
on  a  parchment-roll  containing  the  most  material  proceedings  in  the 
caus^.  When  an  issue  of  fact  is  joined,  the  coiu*t  awards  a  writ  of 
venire  facias  to  the  sheriff,  commanding  him  to  summon  a  jury 
for  the  trial  thereof;  and  thus  the  cause  stands  ready  for  trial  at  the 
bar  of  the  court  of  Westminster,  or  wherever  the  queen  may  be,  in 
her  court  of  queen's  bench ;  but  a  proviso  is  inserted  in  the  writ  of 
venire,  commanding  the  sheriif  to  cause  the  jurors  to  come  to  West- 
minster, "  nisi  prius,'^  unless  before  the  day  named  the  justices  assigned 
to  take  assizes  shall  come  into  his  county,  which  is  sure  to  happen. 
And  thus  (excepting  in  cases  of  great  importance,  which  are  some- 
times by  special  leave  tried  at  the  bar  of  the  court),  the  sheriff  returns 
his  jurors  to  the  court  of  the  justices  of  assize,  and  there  the  trial  is 
had. 

I3y  these  means  the  expense  of  conveying  the  witnesses  and  jurors 
to  Westminster  is  avoided,  and,  at  the  same  time,  the  cause  is  tried 
before  a  jud^e  who  does  not  reside  in  the  county,  and  has  therefore 
taken  no  part  in  any  local  disputes,  factions,  or  animosities  that  may 
exist  between  the  jiarties  or  among  their  friends.  Besides  this,  the 
respectable  station  held  by  the  sheriff  (who  is  usually  some  landed 
proprietor  of  fortune  and  consequence)  affords  a  security  against  any 
luifair  dealing  on  his  part.  Though  an  officer  of  the  crown,  he 
receives  no  emolument ;  and,  indeed,  in  most  cases  serves  because  the 
law  ol)ligcs  him  to  do  so,  or  from  motives  of  honour  and  duty.  He 
is  therefore  perfectly  independent  of  the  crown,  but  resjjonsible  to 
the  law  for  any  misconduct  of  himself  or  his  officers,  and  bound,  by 
th(!  obligation  of  an  oath,  faithfully  to  execute  his  duty.  If,  how- 
ever, the  sheriff  is  a  party  to  the  suit,  or  related  by  blood  or  affinity 
to  either  of  the  parties,  he  is  not  trusted  to  return  the  jury,  but  the 
venire  facias  is  directed  to  the  coroners ;  and  if  any  exception  lies  to 
those  officers,  it  is  directed  to  two  clerks  of  the  court,  or  two  persons 


'  Finch,  Law,  423.  *  1  Inst.  6.     3  Blackst.  Com.  ch.  xxii. 
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of  the  county  named  by  the  court  and  sworn  \  who  are  called  elisors, 
and  then-  retui'n  is  final. 

All  previous  steps  having  been  regularly  settled,  the  record  (or  an 
abstract  of  it)  is  delivered  to  the  judge  to  peruse  and  observe  the 
pleadings,  and  what  issues  the  parties  are  to  maintain  or  prove,  while 
the  jury  are  called  and  sworn.  And  the  record  also  enables  the 
parties  to  foresee  what  exact  points  they  will  have  to  j)rove,  whereby 
much  unnecessary  expense  and  trouble  are  saved. 

The  jurors  may,  as  they  appear,  be  challenged,  that  is,  objected  to, 
by  either  of  the  parties,  before  they  are  sworn  ;  and  these  challenges 
or  objections  are,  in  civil  cases,  of  two  sorts :  to  the  array,  and  to  the 
jpollsP- 

Challenges  to  the  array  are  at  once  an  exception  to  the  whole 
panel  in  which  the  jury  are  arrayed  and  set  in  order  by  the  sheriff  in 
his  return ;  and  they  may  be  made  on  account  of  partiality,  or  some 
defect  in  the  sheriff  or  his  under-officer  who  arrayed  the  panel. 

Challenges  to  the  poll  are  reduced  by  Sir  Edward  Coke  ^  to  four 
heads  :  propter  honoris  respectum  ;  propter  defectum  ;  propter  affectum  ; 
and  propter  delictum. 

1.  Propter  honoris  respectum ;  as,  if  a  lord  of  parliament  be  im- 
panelled on  a  jury,  he  may  be  challenged  by  either  party,  or  he  may 
challenge  himself. 

2.  Propter  defectum ;  as,  if  the  juryman  be  an  alien,  or  for  defect 
of  sex,  for  no  woman  is  capable  of  serving  on  a  jury  in  civil  cases 
except  it  be  a  jury  of  matrons  upon  the  writ  de  ventre  inspiciendo, 
where  a  widow  feigns  herself  with  child  to  exclude  the  next  heir  * : 
or  as  if  a  juryman  be  not  possessed  of  an  estate  sufficient  to  qualify 
him  to  be  a  juror ;  which,  by  stat.  6  Geo.  IV.  c.  50.  §  1,  is  a  free- 
hold estate  of  10/.  a  year,  or  a  leasehold  for  twenty-one  years  and 
upwards,  or  for  any  term  of  years  determinable  on  life,  of  tlie  value 
rated  or  assessed  to  the  poor-rate  or  inhabited  house-duty  of  not  less 
than  30/.  in  IMiddlesex,  and  20/.  in  any  other  county ;  or  the  occupa- 
tion of  a  house  containing  not  less  than  fifteen  windows. 

3.  Jurors  may  be  challenged  propter  affectum^  for  suspicion  of  bias 
or  partiality.     This  may  be  either  a  principal  challenge,   or  to  the 

favour.  A  principal  challenge  is  such  where  the  cause  assigned 
carries  with  it  prima  facie  evident  marks  of  suspicion,  either  of  malice 
or  favour;  as,  that  the  juror  is  of  kin  to  either  party  within  the 
ninth  degree  ^ ;  that  he  has  an  interest  in  the  cause,  and  the  like. 
Challenges  to  the  favour  are  where  the  party  has  no  principal  chal- 

'  Fortesc.  De  Laud.  Leg.  Angl.  c.  xxv.     Co.  Litt.  158. 

^  See  Stat.  6  Geo.  IV.  c.  50.  (one  of  Sir  R.  Peel's  acts),  consolidating  the  law 
respecting  juries  in  civil  as  well  as  criminal  cases. 

Co.  Litt.  156.  *  Cro.  Eliz.  566.  «  Finch,  L.  401. 
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lenge ;  but  objects  only  some  pi'obablc  circumstance  of  suspicion,  as 
acquaintance,  and  the  like,  —  the  validity  of  which  must  be  left  to 
the  determination  of  triors,  whose  office  it  is  to  decide  whether  the 
juror  be  favourable  or  unfiivourable.  The  triors,  in  case  the  first 
man  called  be  challenged,  are  two  indifferent  persons,  named  by  the 
court ;  and  if  they  try  one  man  and  find  him  indifferent,  he  shall  be 
sworn ;  and  then  he  and  the  two  triors  shall  try  the  next ;  and  when 
another  is  found  indifferent,  and  sworn,  the  two  triors  shall  be  super- 
seded, and  the  two  first  sworn  on  the  jury  shall  try  the  rest.' 

4.  Challenges  pro2)fer  delictum  are  for  some  crime  or  misdemeanour 
that  affects  the  juror's  credit,  and  renders  him  infamous ;  as,  for  a 
conviction  of  treason,  felony,  perjury,  or  conspiracy. 

Besides  these  challenges,  which  are  exceptions  against  the  fitness 
of  jurors,  and  whereby  they  may  be  excluded  from  serving,  there  are 
other  causes  to  be  made  use  of  by  the  jurors  themselves,  which  are 
matter  of  exemption,  whereby  their  service  is  excused,  and  not 
excluded.  Thus,  peers,  judges,  clergymen,  barristers,  physicians,  and 
others  whose  duties  are  incompatible  with  that  species  of  service,  are 
exempted  therefrom.^ 

And  here  it  is  necessary  to  observe  tliat  the  judges  or  justices  can- 
not be  challenged  ;  for  (as  Blackstone  lays  it  down)  the  law  will  not 
suppose  a  possibility  of  a  bias  or  favour  in  a  judge,  who  is  already 
sworn  to  administer  impartial  justice,  and  whose  authority  greatly 
depends  upon  that  presumption  and  idea.''  Judges,  it  is  true,  fre- 
quently decline  to  decide  cases  (at  least  sitting  alone),  wherein  they 
were  of  council ;  but  this  is  done  only  from  abundant  caution,  lest 
any  one  should  imagine  a  bias  to  exist,  the  suspicion  of  which  the 
law  repudiates,  except  u})on  proof  of  delinquency.  And  such  foi*- 
bearance,  being  the  spontaneous  act  of  the  judge  himself,  involves  no 
breach  of  a  principle  which  ought  to  be  rigidly  maintained,  as  essen- 
tial to  the  judicial  character  and  dignity,  and  the  administration  of 
justice. 

If,  by  means  of  challenges  or  other  causes,  a  sufficient  number  of 
unquestionable  jurors  do  not  appear  at  the  trial,  either  party  may 
pray  a  tales,  that  is  to  say,  a  supj)ly  of  s^icli  men  out  of  persons 
present  in  court  (tales  dc  circumstautibus^  as  are  summoned  upon  the 

'  Co.  Litt.  158.  2  Stat.  6  Geo.  IV.  c.  50.  §  2. 

^  Blackst.  Coin.  b.  iii.  c.  xxiil.  p.  .'IGl.  Co.  Litt.  294,  a,  b,  Mr.  Biirge,  Q.  C. 
in  liis  pamplilet  on  the  Appellate  Jurisdietion  of  the  House  of  Lords  and  Privy 
Council  (1841),  after  mentioning  tlie  case  of  Wood  v.  Goodlako,Mn  the  latter  tri- 
bunal where  one  of  the  lords  was  excepted  to  by  a  counsel,  because  he  had  been 
advocate  for  a  parly  in  the  cause  before  the  court  below,  says,  "i  hioic  not  for  the 
dignity  of  the  court  whether  most  to  regret  that  such  a  recusation  should  have  been 
made,  or  that  the  judge  should  have  sanctioned  it  hi/  withdrawing  from  the  court." 
It  was,  indeed,  a  i)rococd\ng  pessimi  exempli. 
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first  panel,  in  order  to  make  up  the  legal  number  of  twelve  jurors.' 
But  these  supplementary  jurymen  are  liable  to  the  same  challenges 
as  the  principal  jurors. 

When  the  jurors  have  been  separately  sworn,  well  and  truly  to  try 
the  issue  between  the  parties,  and  a  true  verdict  to  give  according  to 
the  evidence,  the  pleadings  are  opened  to  them  by  the  counsel  on  that 
side  which  holds  the  affirmative  of  the  question  at  issue.  For  the 
issue  is  said  to  lie,  and  proof  is  always  first  required  upon  that  side 
Avhich  affirms  the  matter  in  question ;  in  which  our  law  agrees  with 
the  civil  law.' 

The  nature  of  the  case,  and  the  evidence  intended  to  be  produced, 
are  then  laid  before  them  also  by  counsel  on  the  same  side ;  and  when 
their  evidence  is  gone  through,  the  advocate  on  the  other  side  opens 
the  adverse  case,  and  supports  it  by  evidence  ;  and  then  the  party 
which  began  is  heard  in  reply.  But,  except  in  the  case  of  the  crown, 
there  is  no  reply  unless  evidence  be  given  for  the  party  who  did  not 
begin. 

When  the  evidence  on  both  sides  is  gone  through,  the  judge  sums 
lip  the  whole  to  the  jury ;  omitting  all  superfluous  circumstances, 
observing  wherein  the  main  question  and  principal  issue  lies,  stating 
what  evidence  has  been  given  to  support  it,  with  such  remarks  as  he 
thinks  necessary  for  their  direction ;  and  giving  them  his  opinion 
upon  matters  of  law  arising  upon  that  evidence. 

The  jury,  after  the  proofs  are  summed  up,  unless  the  case  be  very 
clear,  withdraw  from  the  bar  to  consider  their  verdict ;  and  are  to 
be  kept  without  meat,  drink,  fire,  or  candle,  unless  by  permission 
of  the  judge,  till  they  are  all  unanimously  agreed.  When  they  are 
agreed,  the  jury  return  back  to  the  bar,  and  in  the  presence  of  the 
plaintiff,  deliver  their  verdict ;  wdiich,  if  there  arise  in  the  case  any 
difficult  matter  of  law,  may,  for  the  sake  of  better  information,  be 
a  special  verdict.  The  verdict  of  the  jury  is  then  endorsed  upon 
the  record,  which  endorsement  is  called  the  postea,  and  is  delivered 
to  the  attorney  of  the  party  in  whose  favour  such  verdict  Avas  given. 

In  a  special  verdict  the  jury  state  the  naked  facts  as  they  find 
them  to_  be  proved,  and   pray  the  advice  of  the  court  thereon ;  con- 

'  Coke  says,  "  And  it  seemetli  to  me  that  the  law  in  this  case  delighteth  herself 
in  the  number  twelve ;  for  there  must  be  not  only  twelve  jurors  for  the  tryal  of 
matters  of  fact,  but  twelve  judges  of  ancient  time  for  tryal  of  matters  of  law  in  the 
exchequer  chamber.  Also  for  matters  of  state  there  were  in  ancient  time  twelve 
councillors  of  state.  He  that  wageth  his  law  must  have  eleven  others  with  him 
which  thinke  he  says  true.  And  that  number  of  twelve  is  much  respected  in  holy 
writ,  as  twelve  apostles,  twelve  stones,  twelve  tribes,  &c."     Co.  Litt.  155,  a,  b. 

^  Eiincumiit  prohatio  qtii  (licit,  non  qui  ncgat;  cum  per  rerum  natur  am  factum 
negantis  prohatio  nulla  sit.  L.  ii.  if.  De  Probation. ;  and  see  Mercer  v.  Wall,  5  Ad. 
&  El.  new  series,  447. 
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eluding  conditionally,  that  if  iqion  the  whole  matter  the  court  should 
be  of  opinion  that  the  plaintiff"  had  cause  of  action,  they  then  find 
for  the  plaintiff;  if  otherwise,  then  for  the  defendant.  This  is 
entered  at  length  upon  the  record,  and  afterwards  argued  and  de- 
termined in  the  court  at  A\"estminster  from  whence  the  issue  came 
to  be  tried. 

Another  method  of  finding  a  species  of  special  verdict,  is  when  the 
jury  find  a  verdict  generally  for  the  plaintiff,  but  subject  nevertheless 
to  the  opinion  of  the  court  above,  on  a  special  case  stated  by  the 
counsel  on  both  sides  with  regard  to  a  matter  of  law.  But  in  both 
these  instances  the  jury  may,  if  they  think  proper,  take  upon  them- 
selves to  determine  the  complicated  question  of  fact  and  law ;  and 
without  either  special  verdict  or  special  case,  may  find  a  verdict 
absolutely  for  the  plaintiff  or  defendant.^ 

Such  is  that  celebrated  trial  by  jury,  which  has  ever  been  looked 
upon  as  the  glory  of  the  English  law,  and  one  of  the  chief  bulwarks 
of  the  liberty  of  the  subject.  It  must,  however,  be  admitted  that 
for  the  mere  decision  of  an}^  given  question  it  has  serious  impei'fec- 
tions.  Twelve  men,  taken  at  random  from  the  sheriffs  book,  and, 
perhaps,  of  the  most  ordinary  education,  if  not  grossly  ignorant  — 
or  even  a  special  jury  of  persons  above  the  rank  of  the  common 
freeholders  (which  is  resorted  to  in  matters  of  greater  than  usual 
consequence),  cannot  be  so  competent  to  decide  a  difficult  question 
as  a  learned  and  experienced  judge,  who  has  gone  tlu'ough  an 
elaborate  legal  education,  and  a  long  coi;rse  of  training  in  forensic 
or  judicial  business.  And  the  frequent  occurrence  of  absurd  or 
srosslv  erroneous  verdicts  has  sometimes  even  endanfiered  that 
traditional  veneration  in  which  Englishmen  hold  trial  by  jury.  It 
must  also  be  confessed  that  the  political  advantages  of  this  celebrated 
institution  are  more  visible  in  criminal  than  in  civil  proceedings. 
But,  on  the  other  hand,  its  effect  is  to  relieve  the  judges  from  a 
portion  of  the  judicial  function  ;  and  thus  it  is  not  necessary  that  they 
should  be  so  numerous  as  in  countries  where  the  decision  of  both 
law  and  fact  is  imposed  upon  the  magistrates.  The  consequence  is, 
that  not  only  the  small  number  of  our  judges  adds  greatly  to  their 
dignity  and  the  estimation  in  which  they  are  held,  but  the  crown 
is  enabled  to  allow  them  large  salaries,  whereby  men  of  the  highest 
eminence  in  the  legal  profession  are  obtained  to  fill  judicial  offices. 
Such  men,  of  course,  acquire  influence  over  the  jurors,  who  repose 
the  greatest  confidence  in  their  ability  and  character,  which  enables 
them,  in  most  cases,  to  prevent  an  incomjieteut  jury  from  falling 
into  any  very  gross  absurdity  or  injustice.     But,  on  the  other  hand, 

'  Co.  Litt.  155,  b,  note  5. 
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if  ever  it  should  be  attempted  by  corrupt  or  tyrannical  judges  to 
overturn  the  laws  of  property  or  the  civil  rights  of  the  subject, 
they  would  probably  meet  with  an  obstacle  insurmountable  in 
the  jurors,  —  the  commons  of  the  judicial  order.  And  we  may 
conclude  that  this  is  one  of  those  institutions  whose  defects  are, 
indeed,  easily  discovered,  though,  on  the  whole,  it  is  valuable  and 
useful  as  a  part  of  the  system  of  the  constitution,  which,  vesting 
the  entire  judicial  authority  in  the  crown,  has  at  the  same  time  dis- 
tributed its  exercise  among  the  royal  judges  and  the  mass  of  the 
people.  The  latter,  moreover,  derive  both  honour  and  advantage 
from  being  trained  in  the  practical  administration  of  justice. 

The  next  regular  stage  of  a  judicial  proceeding,  subsequently  to 
arguing  a  demurrer  or  issue  of  law,  or  the  verdict  of  a  jury  on  an 
issue  of  fact,  is  the  judgment  of  the  court.  The  finding  of  the  jury 
is  entered  on  the  record,  and  then  judgment  remains  to  be  given 
thereon,  not  by  the  judge  of  assize,  but  by  the  court  in  which  the 
cause  was  originally  begun  at  Westminster. 

But  by  Stat.  1  Will.  IV.  c.  7.  s.  2.,  judgment  may  issue,  on  the 
certificate  of  the  judge  to  that  effect,  either  forthwith  or  on  some 
specified  day.  The  unsuccessful  party  may  then  at  any  time  within 
four  days  after  the  return  of  the  distringas  or  habeas  corpora  (called 
the  day  in  banc),  move  the  court  at  Westminster  in  banc  for  a  new 
trial  or  for  arrest  of  judgment. 

The  judgment  is  suspended  by  granting  a  new  trial,  which  is 
done  for  a  variety  of  causes,  wholly  extrinsic,  arising  from  matter 
not  appearing  upon,  and  foreign  to,  or  dehors,  the  record.*  Thus 
the  court  in  banc,  that  is  to  say,  the  full  court  at  Westminster, 
may  be  moved  to  grant  a  new  trial  on  the  ground  of  the  judge 
having  misdirected  the  jury,  or  having  admitted  or  refused  evidence 
contrary  to  law  ;  or  on  the  ground  that  the  jury  gave  their  verdict  con- 
trary to  the  evidence,  or  on  evidence  insufficient  in  law.^  But  with 
respect  to  the  last  mentioned  of  these  causes,  it  would  supersede  the 
functions  of  juries  entirely,  if  not  confined  within  certain  limits.  For 
this  reason,  though  the  verdict  was  disapproved  of  by  the  judge  who 
tried  the  cause,  the  court  will  not  disturb  it,  except  in  a  very  gross 
case  of  error  or  perverseness,  if  there  was  a  contrariety  of  evidence, 
which  brought  the  question  fairly  within  the  discretion  of  the  jury. 
The  court,  in  granting  new  trials,  does  not  interfere  unless  the  finding 
is  evidently  wrong,  and  to  remedy  some  manifest  abuse,  or  to  correct 
some  manifest  error  in  law  or  fact.^     If  the  jury  have  misconducted 

'  Tidd's  Practice,  new  edit.  vol.  ii.  p.  935. 
^Stephen  on  Pleading,  c.  i.  p.  104. 

3  Carstairs  v.  Stein,  4  Maule  and  Sehv.  192.  And  see  Swinnerton  v.  Marquess 
of  Stafford,  3  Taunt.  91.  232. 
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themselves,  as  by  casting  lots  to  determine  their  verdict,  a  new  trial 
will  be  granted.  In  these  and  the  like  instances,  the  court  will 
(except  in  very  trifling  cases^)  afford  an  opportunity  for  a  more 
satisfactory  trial  of  the  issue.  A  jury-process  consequently  again 
issues,  and  the  cause  comes  on  to  be  tried  over  again.^ 

Arrests  of  judgment  arise  from  intrinsic  causes  appearing  upon  the 
face  of  the  record ;  as,  for  instance,  where  the  verdict  materially 
diffei's  from  the  pleadings,  and  the  issue  thereon.'  If  a  new  trial  or 
an  arrest  of  judgment  be  not  granted,  the  judgment  follows,  which  is 
the  sentence  of  the  law  pronounced  by  the  court  upon  the  matter 
contained  in  the  record ;  and  this  judgment,  though  pronounced 
or  awarded  by  the  judges,  is  not  their  determination  or  sentence,  but 
the  determination  and  sentence  of  the  law. 

The  next  and  last  regular  stage  of  the  proceedings  is  execution ; 
but  before  considering  that  subject,  Ave  must  see  what  means  the 
law  has  provided  for  reviewing  the  judgment  and  rectifying  it  if 
erroneous. 

These  are  two  :  a  Avrit  of  audita  querela,  and  a  writ  of  error. 

1.  An  audita  querela  is  where  a  defendant,  against  whom  judg- 
ment is  recovered,  and  who  is  therefore  in  danger  of  execution,  or 
perhaps  actually  in  execution,  may  be  relieved  upon  good  matter  of 
discharge  which  has  happened  since  the  judgment ;  as,  if  the  defen- 
dant has  given  him  a  general  release,  or  if  the  defendant  has  paid 
the  debt  to  the  plaintiff,  without  procuring  the  satisfaction  to  be 
entered  on  the  record.  But  the  indulgence  now  shown  by  the  courts, 
in  granting  a  summary  relief  upon  motion  in  cases  of  such  evident 
oppression^,  has  almost  rendered  useless  the  writ  of  audita  querela, 
and  driven  it  quite  out  of  practice. 

2.  The  principal  mode  of  redress  for  erroneous  judgments  in  the 
queen's  courts  of  record  is  by  writ  of  error  to  some  superior  court  of 
appeal ;  for  to  amend  eri'ors  in  a  base  court  not  of  record,  a  writ  of 
false  judgment  lies.^  The  writ  of  error  lies  upon  matter  of  law  arising 
upon  the  face  of  the  proceedings,  so  that  no  evidence  is  required  to 
substantiate  it,  there  being,  except  in  a  few  cases,  no  method  of  re- 
versing an  error  in  the  determination  of  facts  but  by  a  new  trial,  to 
correct  the  mistakes  of  the  former  verdict.  It  is  an  original  writ, 
issuing  out  of  the  court  of  chancery,  in  the  nature  as  well  of  a  cer- 
tiorari to  remove  a  record  from  an  inferior  to  a  superior  court,  as  of  a 
commission  to  the  judges  of  such  superior  court,  by  which  tlicy  are 
authorised  to  examine  the  record  upon  which  a  judgment  was  given 

'  TIdd,  New  Pract.  541.  ^  Archbokl,  Pract.  229,  1st  edit. 

'  Ehukst.  Com.  b.  iii.  c.  xxiy.  p.  SDS.  ^  Lord  Kaym.  439. 

*  Co.  Liu.  288  b.    Finch,  L.  484. 
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in  the  inferior  court,  and  on  such  examination  to  affirm  or  reverse 
the  same  according;  to  law. ' 

We  must  not  omit  to  observe  that  there  is  also  a  species  of 
writ  of  error  where  the  error  arises  from  an  error  of  fact ;  as,  for 
instance,  if  the  plaintiff  or  defendant  was  a  married  woman  at  the 
commencement  of  the  suit^,  or  died  before  verdict.^  In  such  case 
it  is  necessary  to  suggest  the  new  fact  upon  the  record,  of  which 
the  court  was  not  before  informed;  and  therefore  the  error  may 
be  rectified  in  the  same  court  wherein  the  judgment  was  given. 
This  is  done  by  virtue  of  a  peculiar  species  of  writ  of  error,  called 
the  writ  coram  nobis  (that  is  to  say,  before  the  queen),  or  coram  vobis 
(that  is,  before  the  justices),  according  as  the  proceedings  are  in  the 
queen's  bench  or  common  pleas. 

If  the  j  adgment  of  the  court,  after  the  decision  of  the  suit,  be  not 
suspended,  superseded,  or  reversed,  by  one  or  other  of  these  methods, 
the  next  and  last  step  is  the  execution  of  that  judgment,  or  putting 
the  sentence  of  the  law  in  force.  This  is  performed  in  different 
mannei's,  according  to  the  nature  of  the  action  upon  which  it  is 
founded,  and  of  the  judgment  which  is  had  or  recovered.  Thus, 
where  the  possession  of  laud  is  awarded  to  the  plaintiff,  he  has  a  writ 
directed  to  the  sheriff  of  the  county,  commanding  him  to  give  actual 
possession  to  the  plaintiff  of  the  land  so  recovered ;  and  in  other 
actions,  where  the  judgment  is  that  something  in  special  be  done  or 
rendered  by  the  defendant,  then  in  order  to  compel  him  so  to  do,  and 
to  see  the  judgment  executed,  a  special  writ  of  execution  issues  to  the 
sheriff,  according  to  the  nature  of  the  case. 

Executions  in  actions  where  money  only  is  recovered,  as  a  debt,  or 
damages,  are  of  five  sorts :  either  against  the  body  of  the  defendant, 
or  against  his  goods  and  chattels,  or  against  his  goods  and  the  profits 
of  his  land.  But  the  examination  in  detail  of  these  different  sorts  of 
executions,  which  are  all  enforced  by  means  of  judicial  writs  (that  is 
to  say,  writs  issued  not  out  of  chancery,  in  which  case  they  are 
called  original,  but  out  of  the  court  in  which  the  proceedings  are  had), 
directed  to  the  sheriff,  who  is  the  officer  of  the  superior  courts,  and 
bound  to  execute  their  sentences,  would  lead  us  beyond  the  scope  of 
these  Commentaries. 

And  thus  we  have  reviewed  the  whole  course  of  the  administration 
of  civil  justice  in  an  ordinary  suit  in  the  courts  of  common  law, 
displaying  the  general  principles  which  regulate  all  common-law 
proceedings. 

^  Jenk.  Rep.  25.  4  Ihst.  p.  20.  2  Inst.  40.  Spencer  v.  Ptutland,  Yelv.  209. 
Street  v.  Hopkinson,  Hardw.  346.  As  to  proceedings  on  a  writ  of  error,  see  ge- 
neral rule,  Hil.  term,  4  Will.  IV. 

*  Roll.  Abr.  747.  ^  2  Saund.  101, 
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But  the  reader  would  have  an  imperfect  idea  of  the  administration 
of  civil  justice  in  England,  without  some  notion  of  another,  and  the 
only  remaining  branch  of  that  subject.  AYe  will  therefore  take 
a  rapid  view  of  the  chief  features  of  the  proceedings  in  courts  of 
equity. 

It  has  been  already  shewn'  that  equity  gives  relief  in  many  cases 
wherein  the  common  law  gives  either  no  remedy,  or  one  very  insuffi- 
cient ;  that  the  incompetency  of  tl;e  common-law  courts  to  decide  an 
issue  of  fact  Avithout  a  jury,  and  the  incapacity  of  juries  to  deal  with 
many  important  cases,  rendered  it  necessary  that  such  matters  should 
be  decided  by  another  jurisdiction ;  and  that  the  courts  of  equity 
proceed  on  a  method,  and  are  furnished  with  machinery,  enabling 
them  to  administer  complete  justice  where  the  courts  of  law  are  im- 
potent. These  matters  we  will  not  repeat  here,  but  at  once  chalk  out 
the  method  of  proceeding  in  these  courts,  Avhlch  is  totally  difterent 
from  that  prescribed  by  the  common  law,  being  formed  upon  the 
imperial  and  pontifical  formularies  by  the  prelates  who  in  former 
times  presided  in  the  court  of  chancery.^ 

The  first  commencement  of  an  ordinary  suit  in  chancery  is  by  pre- 
ferring a  bill  to  the  lord  chancellor,  in  the  form  of  a  petition,  setting 
forth  at  full  length  the  circumstances  of  the  case,  so  far  as  they  are 
material,  and  concluding  with  a  prayer  for  the  appropriate  relief  or 
other  thing  required  of  the  court,  and  for  the  usual  process  against 
the  parties  against  whom  that  relief  or  other  thing  is  sought,  to 
bring  them  before  the  court  to  make  due  answer  in  the  premises.'^ 
In  some  cases,  where  it  is  necessary  to  preserve  property  in  dispute 
pending  a  suit,  or  to  prevent  evasion  of  justice,  a  writ  of  ivjuncfion, 
derived  from  the  intcrdictum  of  the  civil  law,  to  restrain  the  defendant 
from  proceeding  at  common  law  against  the  plaintiff,  or  committing 
waste,  or  doing  any  injurious  act;  or  a  writ  of  iie  exeat  regno^  to 
restrain  the  defendant  from  avoiding  the  plaintiff's  demands  by 
quitting  the  kingdom,  are  also  prayed  for  by  the  bill.^ 

Upon  ordinary  bills,  as  soon  as  they  are  filed  (and  in  the  case  of 
a  peer  or  peeress  after  service  of  a  letter  from  the  lord  chancellor  to 
the  defendant),  process  of  subpoena  is  taken  out,  which  is  a  writ 
commanding  the  defendant  to  nppcar  and  answer  to  the  l)!!!'' ;  and  if 
the  defendant  does  not  appear  in  due  time,  and  plead,  dennn-,  or 
answer,  to  the  bill,  an  attachment  may  be  resorted  to'',  or  the  plain- 


'  Chap.  IT.  ~  Gilbert,  Forum  Romamim,  c.  iii. 

^  Story,  Coniinent  on  Equ.  Pleail.  c.  ii.  p.  5.    Madilofk's  Tractice,  vol.  ii.  p.  20J. 

*  IMitford  (Lord  Kcdosdale),  Plead,  p.  46. 

'■'  Sidney  Smith,  Chane.  Tract,  vol.  i.  c.  viii. 

*  Collins  V.  lirown,  1  Ilarc,  315. 
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tiiF  may,  eight  days  after  service  of  the  subpoena,  cause  an  appearance 
to  be  entered  for  the  defendant ' ;  and,  lastly,  a  sequestration  issues  to 
seize  all  his  personal  estate  and  the  profits  of  his  real,  subject  to  the 
order  of  the  court.  After  an  order  for  sequestration  issued,  the 
plaintiff's  bill  is  taken  pro  confesso,  and  a  decree  is  made  accord- 
ingly. ^ 

But  if  the  defendant  appears,  and  takes  a  copy  of  the  bill,  he  must 
next  demur,  plead,  or  answer. 

1.  A  demurrer  in  equity  is  nearly  of  the  same  nature  as  a  demurrer 
at  law,  and  demands  the  judgment  of  the  court  whether  the  defendant 
shall  be  compelled  to  answer  the  bill  or  not  ^,  but  does  not  admit  the 
truth  of  any  of  the  facts  stated  in  the  bill,  excej)t  for  the  purpose  of 
the  argument. 

2.  A  plea  may  be  described  as  a  special  answer,  showing  or  relying 
upon  one  or  more  things  as  a  cause  why  the  suit  should  be  dismissed, 
delayed,  or  barred.  For  the  purpose  of  determining  the  validity 
of  the  plea,  the  bill,  so  far  as  it  is  not  contradicted  by  the  plea,  is 
taken  for  true.^  And  if  the  plaintiff  prevails  upon  the  demurrer  or 
plea  (unless  it  be  a  plea  involving  the  decision  of  the  cause),  the  de- 
fendant must  answer. 

3.  An  answer  is  the  most  usual  defence  that  is  made  to  a  plaintiff's 
bill,  and  is  given  on  oath,  or  upon  the  honour  of  a  peer  or  peeress. 
In  an  answer,  two  distinct  parts  must  be  distinguished,  though  they 
are  mingled  together  according  as  the  pleader  may  find  it  most 
convenient ;  and  these  are,  1 .  the  examination  of  the  defendant  on 
oath  ;  and  2.  his  defence  against  the  demands  of  the  plaintiff.  As  to 
the  first  of  these,  the  plaintiff  may  except  to  the  bill  for  insuflSciency, 
if  any  part  of  the  interrogatories  in  the  bill  which  the  defendant  is 
required  to  answer  by  a  note  at  the  foot  of  it  under  the  orders  of 
26th  August,  1841,  be  not  fully  answered  ;  in  which  case  the  bill  and 
answer  are  usually  referred  to  a  master  in  chancery,  to  report  as  to 
the  validity  of  the  exceptions.  But  it  must  here  be  observed, 
that  as  bills  are  often  of  a  complicated  nature,  and  contain  various 
matter,  a  man  may  plead  as  to  part,  demur  as  to  part,  and  answer  as 
to  the  residue. 

AVhen  the  answer  is  put  in,  the  plaintiff  may  amend  his  bill  by 
adding  new  parties,  or  new  matter,  or  both ;  and  to  such  amended 
bill  the  defendant  must  answer  afresh.     And  this  is  a  very  important 


•  (4enl.  Orel.  28  Aug.  18-41.     Orel.  6,  7,  8. 

"  Smith,  Chanc.  Pract.  vol.  i.  c.  Lx.  x.  As  to  taking  bills  pro  confesso,  see  stat. 
1  Will.  IV.  c.  xxxvi. ;  1  Smith,  Chanc.  Pract.  (Edit.  1844),  p.  231.  Bk.  i.  ch.  xv. 
Gen.  Ord.  8  May,  1845,  ord.  76.  &c. 

3  Mitford,  Plead,  p.  106.  *  Ibid. -219.  SCO.  (4th  ed.) 
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feature  of  equity-pleading,  for  the  amendment  of  the  bill,  and  the 
fresh  answer  to  the  bill  so  amended,  stand  in  lieu  of,  and  serve 
the  same  purpose  as,  the  pleadings  at  common  law  subsequent  to 
the  declaration  and  plea.  Thus,  instead  of  putting  in  a  replication 
advancing  some  new  fact  in  avoidance  of  the  defence,  the  plaintiff  in 
equity  brings  the  new  matter  before  the  court  by  amending  his  bill, 
and  thus  obtains  the  answer  of  the  defendant  to  his  amended  case. 

If  the  plaintiff  finds  sufficient  matter  confessed  in  the  defendant's 
answer  to  ground  a  decree  upon,  he  may  proceed  to  the  hearing  of 
the  cause  upon  bill  and  answer  only ;  but  in  that  case  he  must  take 
the  defendant's  answer  to  be  true  in  every  point.  Otherwise  the 
course  is  for  the  plaintiff  to  reply  generally  to  the  answer,  averring 
his  bill  to  be  true,  certain,  and  sufficient,  and  the  defendant's  answer 
to  be  directly  the  contrary,  which  he  is  ready  to  prove  as  the  court 
shall  award  ;  upon  which  the  defendant  by  his  rejoinder  joins  issue.  ^ 

To  prove  the  facts  on  which  the  parties  are  at  issue  is  the 
next  concern ;  and  this  is  done  from  the  admissions  of  the  defendant 
in  his  answer,  or  by  examination  of  witnesses,  and  taking  their  de- 
positions in  writing,  according  to  the  manner  of  the  canon  law. 
The  witnesses  are  examined  on  written  interrogatories  in  the  ex- 
aminer's office  in  chancer}-,  if  they  live  in  or  near  London  ;  and 
before  commissioners  named  on  both  sides  by  the  parties,  if  they 
reside  in  the  country.  These  commissioners  are,  liowever,  sworn 
not  to  divulge  the  examinations  until  they  are  published  in  the  court 
of  chancery,  which  is  done  after  all  the  witnesses  have  been  examined  ^, 
and  then  the  cause  is  ripe  for  hearing.-  After  the  evidence  has  been 
read  to  the  court,  and  counsel  heard  on  both  sides,  the  court 
pronounces  the  decree.  But  this  is  either  interlocutory  or  final.  It 
very  seldom  happens  that  the  first  decree  can  be  final,  or  conclude 
the  cause,  unless  It  be  for  the  defendant.  Frequently  long  accounts 
are  to  be  settled,  Incumbrances  and  debts  to  be  Inquired  into,  and 
a  hundred  little  facts  to  be  cleared  up,  before  a  decree  can  do  full  and 
sufficient  justice.  These  matters  are  always,  by  the  decree  on  the 
first  hearing,  referred  to  a  master  in  chancery  to  examine,  which 
examinations  frequently  last  for  years  ;  and  then  he  is  to  report  the 
fact,  as  It  appears  to  him,  to  the  court.  This  report  may  be  excepted 
to,  and  referred  back  to  the  master,  or  otherwise  the  exceptions  are 
overruled  and  the  report  confirmed  by  the  court. 

Another  thing,  in  some  cases,  retards  the  completion  of  decrees. 
AVhere  very  conflicting  evidence  is  given  In  a  cause,  the  court 
considering  the  deficiency  of  trial  by  written  depositions,  when 
compared  with   a   proceeding   wherein    the  witnesses  are  examined 

'  Blackst.  Com.  b.  iii.  c.  xwft  p.  491.  "^  Maddock,  Pract.  vol.  ii.  p.  549. 
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viva  voce  before  those  who  are  to  decide  the  question  in  dispute,  will 
frequently  direct  the  matter  to  be  tried  by  a  jury  ;  but  as  no  jury  can 
be  summoned  to  attend  this  court,  the  fact  was  until  lately  directed 
to  be  tried  at  the  bar  of  one  of  the  courts  of  common  law,  or  at  the 
assizes,  on  a  feigned  issue  prepared  for  the  purpose.  But  stat.  8  & 
9  Vict.  c.  109.  sect.  19.  abolishes  feigned  issues,  and  provides  that  the 
court  may  direct  a  writ  of  summons  to  be  sued  out  stating  the  issue 
or  question  of  fact  to  be  tried,  and  that  thereon  the  proceedings  are 
to  go  on  as  under  a  feigned  issue.  So,  likewise,  if  a  question  of 
mere  common  law  arises  in  the  course  of  a  suit  in  equity,  it  is  the 
practice  of  this  court  to  refer  it  to  the  opinion  of  the  judges  of  one 
of  the  courts  of  common  law,  on  a  case  stated  for  that  purpose,  though 
the  court  of  equity  is  not  bound  by  the  opinion  of  the  judges.' 

"When  all  issues  are  tried  and  settled,  and  all  references  to  the 
master  ended,  the  cause  is  for  the  last  time  brought  to  hearing  upon 
the  matters  of  equity  I'eserved,  and  a  final  decree  is  made,  the 
performance  of  which  is  enforced,  if  necessary,  by  commitment  of 
the  person,  or  sequestration  of  the  party's  estate.  But  the  decree 
may  be  revised  before  it  is  signed  by  the  lord  chancellor  and  enrolled, 
on  a  rehearing  before  the  same  judge  by  whom  it  was  pronounced. 
But  after  the  decree  is  once  signed  and  enrolled,  it  cannot  be  reheard, 
or  rectified,  but  by  bill  of  review,  or  by  appeal  to  the  house  of  lords. 
As  for  appeals  from  the  master  of  the  rolls  and  vice-chancellor  to  the 
lord  chancellor,  their  decrees  are  the  decrees  of  the  lord  chancellor, 
and  therefore  such  appeals  are,  strictly  speaking,  regarded  as 
rehearlngs,  and  consequently  cannot  be  brought  when  once  the 
decree  has  been  signed  by  his  lordship.^  A  bill  of  review  may  be 
had  upon  error  apparent  on  the  face  of  the  decree,  or  on  new  facts, 
or  facts  discovered  which  could  not  possibly  be  had  or  used  at  the 
time  when  the  decree  passed  ^ ;  and  it  is  compared,  by  lord  chief 
baron  Gilbert,  to  an  appeal  in  the  canon  or  civil  law  to  the  prince 
pronouncing  a  definitive  sentence  uninformed  to  the  prince  better 
informed.*  An  appeal  to  parliament,  that  is,  to  tlie  house  of  lords,  is 
the  dernier  ressort  of  the  subject  who  thinks  himself  aggrieved  by  an 
interlocutory  order  or  final  determination  in  this  court;  and  it  is 
effected  by  petition  to  the  house  of  peers,  and  not  by  writ  of  error, 
as  upon  judgments  at  common  law  :  and  the  party  feeling  himself 

'  The  Dowager  Marchioness  of  Lansdowne  v.  Marquess  of  Lansdowne,  2  Bligh, 
86.  But  see  Edkins  v.  Macklish,  Ambler,  185. ;  Chesterfield  v.  Janson,  2  Yes.  153. ; 
Dash  wood  v.  Pej'ton,  18  Yes.  97. 

"  Smith,  Chanc.  Pract.  vol.  ii.  p.  18.  26,  27.  32.  East  India  Company  v.  Boddan, 
13  Yesey,  421. 

2  Blackst.  Com.  b.  iii.  e.  xxvii.  p.  496.     Smith,  Chanc.  Pract.  vol.  ii.  c.  vi. 

*  Gilbert,  For.  Rom.  183. 
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aggrieved  by  a  decree  or  order  of  the  master  of  the  rolls  or  of  one 
of  the  vice-chancellors,  may  have  either  an  appeal,  in  the  nature  of 
a  rehearing,  to  the  lord  chancellor,  or  directly  to  the  house  of  lords. 
But  in  the  latter  case  the  decree  must,  it  seems,  previously  be 
adopted  and  recognised  by  the  lord  chancellor,  which  is  done  without 
a  hearing,  by  the  decree  or  order  being  signed  by  him  and  enrolled.' 
But  no  new  evidence  is  admitted  in  the  house  of  lords  upon  any 
account,  this  being  a  distinct  jurisdiction  -,  which  differs  in  this 
respect  from  those  instances  wherein  the  same  jurisdiction  revises 
and  corrects  its  own  acts,  as  in  rehearings  and  bills  of  review.  For 
it  is  a  practice  unknown  to  our  law  (though  constantly  followed  in 
the  spiritual  courts),  when  a  superior  court  is  reviewing  the  sentence 
of  an  inferior,  to  examine  the  justice  of  the  former  decree  l)y  evidence 
that  was  never  produced  below.^ 

The  reader  now  has  before  him  an  outline  of  the  ordinary 
administration  of  civil  justice  by  the  common  law,  as  well  as  of  that 
supplementary  and  corrective  system  of  judicature,  w^hereby  its 
defects  and  omissions  are  remedied,  or  filled  up.  And  the  general 
adaptation  of  this  judicial  polity  to  the  nature  of  our  constitution  is 
very  striking.  The  common  law,  on  which  the  liberties  and  civil 
rights  of  the  subject  mainly  depend,  is  administered  by  judges  of 
great  dignity,  Avhose  characters  bear  a  kind  of  sacredness  in  the  eyes 
of  the  nation,  irremovable  from  their  offices'  unless  by  the  united 
consent  of  the  three  branches  of  the  legislature,  and  assisted  in  their 
judicial  functions  by  jurors  taken  from  the  middle  classes  of  the 
community.  And  thus  the  mixture  of  the  aristocratical  and  the 
democratical  principle  is  visible  in  this  branch,  as  in  the  general 
construction  of  the  constitution.  In  the  court  of  equity  in  chancery, 
the  cause  is  somewhat  different;  for  there  the  chief  presiding 
magistrate  is  a  minister  of  state,  removable  at  the  jjleasure  of  the 
crown,  and  trial  by  jury  is  not  admitted  :  but  that  court  is  only  called 
upon  to  decide  questions  of  property  ;  and  an  appeal  lies  directly  from 
its  decrees  to  the  house  of  peers,  where  any  unconstitutional  or 
oppressive  act  of  the  lord  chancellor  would  infallibly  be  corrected 
and  relieved  against.  Thus  what  may  appear  at  first  sight  somewhat 
anomalous  is  prevented  from  causing  in  practice  any  consequences 
at  variance  with  the  rights  of  the  subject,  and  the  principles  of  the 
constitution. 

'  Smith,  Chanc.  Pract.  vol.  ii.  c.  v.  p.  39,  40.  Andrew  v.  AA'alton,  8  Clerk  & 
Fiiinel ;  Mac  Dermote  v.  Kcaley,  1  Phil.  267. 

-  Gilb.  Rep.  155,  156.  "  Blackst.  Com.  b.  iii.  c.  xxvii.  p.  497. 
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CHAR  XX. 

OF    COURTS   OF    A   CRIMINAL   JURISDICTION. 

It  has  been  shown  ^  that  jurisdiction  extends  not  only  to  apply, 
in  particular  cases,  the  laws  intended  for  the  maintenance  of  civil  or 
natural  rights,  by  determining  the  controversies  which  arise  from 
time  to  time  as  to  their  meaning  and  application,  but  also  to  the 
examination  of  accusations,  by  deciding  on  the  application  in  each  par- 
ticular instance,  of  laws  enacted  for  the  punishment  of  offenders  and 
the  protection  of  society.^  The  exercise  of  that  jurisdiction,  insti- 
tuted for  the  punishment  of  offences,  is  a  criminal  trial  or  judgment, 
more  particularly  defined  to  be  a  series  of  acts,  which  according 
to  the  order  and  method  prescribed  by  the  law,  determine  the  ex- 
istence and  nature  of  some  fact  that  may  be  an  offence  or  crime,  and 
the  author  of  that  fact,  as  well  as  his  guilt  or  innocence.^ 

And  criminal  causes  have  this  in  common  with  civil  causes, 
namely,  that  they  consist  in  three  persons,  —  actor,  reus,  and  judex. 

We  will  therefore  examine  the  polity  of  the  criminal  jurisdiction 
in  this  country  in  the  same  order  in  which  the  administration  of  civil 
justice  has  been  considered,  beginning  Avith  judges  and  courts. 
And,  first,  of  those  that  are  of  a  public  and  general  jurisdiction 
throughout  the  whole  realm  ;  after  which  we  will  proceed  to  notice 
such  as  are  only  of  a  private  and  special  jurisdiction,  and  confined  to 
some  particular  parts  of  the  kingdom. 

I.  The  supreme  court  of  the  kingdom  is  the  high  court  of 
Parliament,  to  which  belongs  not  only  the  making,  but  also  the  execu- 
tion of  the  laws,  by  the  trial  of  great  and  enormous  offenders,  whether 
lords  or  commoners,  in  the  method  of  parliamentary  impeachments. 

As  for  acts  of  parliament  to  attaint  particular  persons  of  treason  or 
felony,  or  to  inflict  pains  and  penalties  beyond  or  contrary  to 
the  common  law,  to  serve  a  special  purpose,  they  are  to  all  intents 

'  Chapter  XV. 

'■'■  Cremani,  De  Jur.  Crim.  vol.  iii.  p.  212.  lib.  iii.  c.  i.  §  1.  As  to  the  distinction 
between  the  nature  of  criminal  and  civil  jurisdiction,  see  Caravita,  Inst.  Crim.  lib. 
i.  §  1.  n.  26.  et  seq. ;  and  Julius  Clarus,  Op.  p.  207,  208  ;  Pract.  Crim.  Quest,  i.  n.  1. 

^  Cremani,  lib.  iii.  c.  i.  §  3.  Those  who  wish  to  understand  the  science  of 
criminal  law,  independently  of  positive  enactments  in  pai'ticular  countries,  and  that 
also  which  is  founded  on  the  Roman  law,  should  diligently  study  the  work  of  this 
learned  author,  where  they  will£nd  that  subject  treated  with  profound  judgment 
and  learning,  and  in  most  elegant  language. 
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and  purposes,  new  laws  made  pro  re  nat.a,  and  by  no  means  an 
execution  of  such  as  are  already  made.  The  proceedings  of  parlia- 
ment in  passing  bills  of  pains  and  penalties,  do  not  vary  from  those 
adopted  in  regard  to  other  bills ;  but  the  parties  subjected  to  these 
proceedings  arc  admitted  to  defend  themselves  by  counsel  and 
witnesses.^ 

This  was  the  favourite  mode  of  proceeding  against  persons  accused 
of  state  offences  in  the  reign  of  Henry  VIII.  This  extraordinary 
course  was  resorted  to  either  to  confirm  a  sentence  already  passed  in 
some  court  of  law,  or  to  ensure  the  destruction  of  such  as  might 
possibly  escape  by  the  openness  of  a  common-law  trial.  Thus  the 
sentence  against  Empson  and  Dudley,  upon  a  charge  of  treason, 
was  confirmed  by  bill  of  attainder ;  as  was  that  against  the  Marquess 
of  Exeter,  the  Lords  Montacute,  Darcy,  Hussey,  and  others  who  had 
all  been  formerly  tried.  But  the  attainders  of  Sir  Thomas  iSIore 
and  Bishop  Fisher  for  misprision  of  treason  were  without  regular 
trial,  without  examination  of  witnesses,  or  hearing  the  accused  in 
their  defence.  On  the  other  hand,  in  the  case  of  the  jNIaid  of 
Kent,  she  and  her  accomplices  were  examined  in  the  star  chamber, 
though  not  in  parliament,  before  the  bill  of  attainder  passed  upon 
them." 

In  the  case  of  the  Countess  of  Salisbury,  in  the  29th  year  of 
Hen.  VIII.,  the  king  introduced  a  new  practice  of  attainting  persons. 
The  charges  against  her  could  not  be  proved,  or  did  not  amount 
to  treason.  The  king,  therefore,  sent  Cromwell  to  consult  the 
judges,  whether  the  parliament  could  attaint  persons  who  were 
forthcoming  without  trial,  or  citing  them  to  appear  and  defend  them- 
selves. The  judges  answered,  that  it  was  a  dangerous  question ; 
that  the  high  court  of  parliament  ought  to  give  an  example  to 
inferior  courts  of  proceeding  according  to  justice  :  no  inferior  court 
could  act  in  that  arbitrary  manner,  and  they  thought  the  parliament 
never  would.  But  being  required  to  give  a  more  explicit  answer, 
they  said  that  if  a  person  were  attainted  in  that  manner,  the  attainder 
could  never  afterwards  be  brought  into  question,  but  must  remain 
good  in  law.  She  was  accordingly  attainted  of  treason  by  this 
iniquitous  proceeding  by  bill,  with  fourteen  others,  some  of  whom, 
who  were  friars,  suffered  death  for  saying  that  the  Bishop  of  Home 
was  head  of  the  church  of  England.  After  the  introduction  of 
tlie  precedent,  they  went  on  through  the  wliolc  of  this  reign  attainting 
persons  in  a  summary  way  l)y  ])ill. 

Lord  Seymour  was  attainted  by  bill  in  the  reign  of  Edward  VI. 

'  May,  Law  of  Pari.  382.;  4  ITatsell  Tree  85.  100.  -235.  244.  323.  331. 
liuinet,  Hist,  of  Reform,  v.  i.  146. 
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without  being  heard  ;  but  the  bill  met  with  opposition,  and  afterwards 
when  a  bill  of  attainder  of  misprision  of  treason  against  Tunstall 
bishop  of  Durham  was  sent  by  the  lords  to  the  commons,  they 
refused  to  pass  it  because  he  was  not  confronted  with  his  ac- 
cusers. In  the  reign  of  Philip  and  Mary,  an  act  was  passed 
to  deprive  one  Rufford  of  benefit  of  clergy ;  and  here  again  the 
prisoner  Avas  brought  to  the  bar  of  the  House  of  Commons,  and 
the  bill  was  passed  on  his  confession.' 

In  Strafford's  case,  the  prisoner  was  heard  in  his  defence,  and 
judicial  forms  were  observed.-  These  are  the  chief  precedents  of 
bills  of  attainder  until  the  modern  parliamentary  practice  was 
established.  There  are  also  bills  which  may  properly  be  called 
bills  in  the  nature  of  bills  of  pains  and  penalties.  Such  are  bills  of 
divorce  for  adultery.  The  earliest  precedent  of  this  kind  was 
the  case  of  Lord  Ross  in  1669  ;  it  was  succeeded  by  those  of  the  Duke 
of  Norfolk,  in  1692,  and  the  Earl  of  Macclesfield  in  1697-98,  which 
established  the  practice  of  parliament  upon  bills  of  divorce.^  Bills  of 
divorce  sometimes  contain  a  clause  bastardizing  the  issue  gotten  in 
adultery  ■* :  there  may  be  a  bill  to  bastardize  issue  without  dissolving 
the  marriage.  But  of  such  bills,  there  are  only  four  precedents  : 
1st.  that  of  Lady  Parr's  children  in  1542  ;  2dly,  that  of  Elizabeth 
de  Burgh's  children  in  the  same  year ;  3dly,  that  of  the  children 
of  Lady  de  Ross  in  1666  ;  and  4thly,  the  Townshend  peerage  case, 
in  1843.  In  that  case,  the  youngest  child  being  a  minor  was  not 
bastardized.  Upon  the  petition  of  the  party  next  in  succession  to 
the  title,  showing  the  infidelity  of  the  wife  of  the  possessor  of  the 
title,  and  the  probability  of  his  surviving  the  witnesses  who  might 
prove  the  facts ;  it  was  held  by  the  house  that  although  the  petitioner 
might,  by  virtue  of  stat.  5  Si.  6  Vict.  c.  Ixix.,  file  a  bill  to  perpetuate 
testimony  in  respect  of  a  title  of  honour,  he  was  also  entitled  to  a 
private  act  of  parliament,  declaring  the  children  of  the  wife  (having 
attained  their  majority)  illegitimate,  without  dissolving  the  marriage.-^ 

An  impeachment  before  the  lords  by  the  commons  of  Great 
Britain  in  parliament,  is  not  like  bills  of  attainder  or  of  pains  and 
penalties,  which  are  new  laws  made  p7'o  re  nata,  but  a  prosecution  of 
the  already  knowm  and  established  law,  being  a  presentment  to  the 
most  high  and  supreme  court  of  criminal  jurisdiction  by  the  most 
solemn  grand  inquest  of  the  Avhole  kingdom.^   Blackstone  holds  that  a 

'  Reeves,  Hist,  of  EngL  Law,  vol.  Iv.  p.  107.  564. 
^  Hallam,  Constit.  Hist.  vol.  ii.  ch.  ix.  p.  149. 
^  Macqueen,  Pract.  of  the  House  of  Lords,  .505. 
*  10  Clerk  &  Finnel,  312.     Hansard,  Debates,  vol.  Ixx. 
5  Re  Townsend  Peerage,  10  Clerk  &  Finnel,  289. 
•   6  Blackst.  Com.  b.  iv.  c.  xix.  p.  259.     1  Hale,  P.  C.  ch.  xxvi,  p.  150.  4  Inst.  23. 
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commoner  cannot   be  impeached  before  the   lords  for  any  capital 
offence,  but  only  for  hi^h  misdemeanom's :  that  position,  however, 
seems  to  be  somewhat  more  than  doubtfid.     Blackstone,  in  a  note, 
cites  tlie  case  of  Simon  dc  Beresford,  from  the  rolls  of  pai'liament, 
in  the  4th  Ed.  III.,  in  which  the  lords,  being  required  by  the  king 
to  give  judgment  against  that  person,  said,  that  he  was  not  their 
peer,  and  therefore  they  were  not  bound  to  judge  him  as  a  peer 
of  the  land.     However,  they  subsequently  gave  judgment  of  death 
against  Simon  de  Beresford,  though  under  a  protest  and  declaration 
in  parliament  that  they  might  not  be  required  to  judge  others  than 
their  peers  in  future.'     But  this  was  a  case  of  prosecution  at  tlie  suit 
of  the   king,  and    therefore    stands   upon  a  different   ground   from 
an  impeachment ;  for  Coke,  in  commenting  on  the  words  of  Magna 
Charta,  Nallus  liher  homo  cajnetur,  &c.,  nisi  per  legale  judicium  iiariam 
suorum,  says  that  these  words  are  to  be  understood  as  extending  only 
to  the  hin(j''s  suit'^ ;   and  this  was  also  held  by  all  the  judges  in  lord 
Dacre's  case,  in  the  26  Henry  VIII.  ^;  and  the  same  construction 
was  put  upon  the  statute  of  Magna  Charta  in  the  Earl  of  Lancaster's 
case,  in  14  Ed.  11.^     It  follows,  that  Simon  de  Beresford's  case  does 
not  show  that   the  lords  might  not  have  lawfully  given  judgment 
against  him,  if  he  had  been  prosecuted  otherwise   than  at  the  suit 
of  the  king'^;  and  in   the  12   Hie.   II.  the  lords,  on  impeachment 
of  the  commons,  gave  judgment  of  death  against  the  six  judges  and 
Sergeant    Locton.''      Indeed    Hatsell    says,    that    the  only  instance 
that  he  finds,  in  which  the  lords  have  objected  to  try  a  commoner 
upon  an  impeachment  for  a  capital  offence,  is  the  case  of  Fitzharris,  in 
1681,  Avhich  he  holds  to  be  a  precedent  of  very  little  weight.     In 
that  case  the  commons  resolved,  "  That  it  is  the  undoubted  right  of 
the  commons  in  parliament  assembled  to  impeach  before  the  lords 
any  peer   or  commoner  for  treason  or  any  other  crime  or   misde- 
meanour ;  and  that  the  refusal  of  the  lords  to  proceed  in  parliament 
upon  such  impeachment  is  a  denial  of  justice,   and  a  violation  of 
the   constitution   of  parliament."''      There    are,    moreover,    a   great 
variety    of  instances  wherein  the  lords  have  exercised  jurisdiction 
in  impeachments  of  commoners  for  capital  offences  ;  and  this,  together 
with  the  resolution  cited  above,  and  the  proceedings  of  the  house  of 
lords  in  1689,   on  the  impeachment  of  sir  Adam  Blair  and  others, 
in  which,  after  consulting  precedents  and  much  deliberation,  they 
resolved  to  proceed  upon  the  impeachment,  appears  (in  the  opinion  of 
Hatsell)  to    have   settled    the    law  of  parliament  on  the   point   in 

'  2  Inst,  .50.  -  -2  Inst.  46. 

a  Kelynfre,  Rep.  56.  *  2  Inst.  48. 

■'  Sir  W.  Jones,  Ist  vol.  of  Lords'  prinlcil  debates,  p.  264.  294.  296. 

«  Petyt,  .Jus  Pari.  c.  vii.  '  Hats.  Prec.  vol.  iv.  p.  83,  and  note. 
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question.  And  tluis  we  may  conclude  that  the  better  opinion  seems 
to  be  the  contrary  to  that  held  by  Blackstone.^ 

The  most  usual  course  on  an  impeachment  is,  for  a  member  to 
attend  with  others  at  the  bar  of  the  lords,  who  there  in  the  name 
of  all  the  commons  of  England  impeaches  such  a  one,  and  acquaints 
the  house  that  the  commons  in  due  time  will  exhibit  articles  against 
him,  and  maintain  them.  When  the  articles  have  been  exhibited, 
the  person  impeached  puts  in  his  answer,  which  does  not  observe 
any  strict  form,  defending  himself,  confessing,  or  submitting  to  the 
mercy  of  the  crown.  If  he  takes  the  former  course,  the  commons 
join  issue  by  replication,  and  then  the  trial  proceeds.^ 

In  the  reigns  of  Edward  I.,  Edward  IL,  and  Edward  III.,  we 
find  records  of  proceedings  in  parliament,  which  clearly  show  the 
judicial  character  of  the  high  court  of  parliament.  The  judicial 
authority  of  the  barons  in  tlie  magnum  concilium,  or  commune  concilium 
regni,  which  still  resided  with  them  after  the  dissolution  of  the  curia 
regis,  was  this  :  they  were  the  court  of  last  resort  in  all  cases  of  error ; 
they  explained  doubtful  points  of  law,  and  interpreted  their  own  acts, 
for  Avhich  purpose  the  justices  used  commonly  to  refer  to  the  great 
council  matters  of  difficulty  depending  before  them  in  the  courts 
below  ;  they  heard  causes  commenced  originally  there,  and  made 
awards  thereupon  ;  and  they  tried  criminal  accusations  brought  against 
their  own  members.^ 

The  great  extent  of  the  jurisdiction  of  parliament  seems  owing 
to  the  idea  of  superintendence  and  supremacy  attributed  to  that 
assembly.  In  consequence  of  this  it  happened  that  petitions  poured 
in  from  all  quarters,  at  every  meeting  of  parliament,  not  only  upon 
subjects  of  public  and  national  concern,  but  for  relief  in  private 
affairs.  These  were  referred  to  a  committee  of  lords  and  assistants, 
appointed  in  every  parliament  to  be  receivers  and  triors  of  petitions  ; 
who,  upon  consideration  thereof,  were  to  endorse  on  each  petition 
what  course  was  to  be  pursued  by  the  petitioner  to  obtain  redress.* 
It  was  not  less  common  to  petition  parliament  in  criminal  than  in 
civil  cases ;  upon  which  the  parties  would  be  directed  to  sue  a  writ 
of  oyer  and  terminer,  to  take  such  other  steps,  according  to  their  case,  as 
the  common  law  prescribed.^  But  criminal  prosecutions  were  instituted, 
in  parliament,  in  another  way  than  by  petition.  The  lords  constituted 
a  grand  inquest,  which  was  to  present  and  try  each  other ;  and,  indeed, 

'  Hats.  Free.  ibid.  p.  84.     May,  Law  of  Pari.  cli.  xxiii. 

2  Comyn,  Dig.  Parliament,  L.  19,  20.  23.     4  Hatsell  Free.  HQ,  &c. 

^  Reeves,  Hist,  of  Com.  Law,  vol.  i.  c.  ii.  p.  62.  Petjt,  Jus  Parliam.,  ch.  iv. 
Spence,  Equit.  Juriscl.  of  the  Court  of  Chanc.  (1846)  vol.  i.  part  II.  b.  i.  cb.  ii. 
p.  328. 

■*  Reeves,  vol.  ii.  c.  xiv.  p.  406-408. 

^  Palgrave  on  the  King's  Council,  §  xii.  p.  27.  §  ix.  p.  21. 
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in  the  reign  of  Edward  III.  they  passed  sentence  of  death  (though 
under  protest)  on  several  commoners.  All  prosecutions  in  parliament 
Avere  brought  forward  by  articles  exhibited;  but  who  were  the 
persons  appointed  to  exhibit  such  articles,  and  to  stand  forth  as 
prosecutors,  does  not  appear.  Towai'ds  the  end  of  the  reign  of 
Edward  III.  the  commons  took  this  burden  vipon  themselves,  and, 
amongst  their  other  petitions,  began  to  exhibit  accusations  against 
offenders  who  were  thought  to  be  out  of  the  reach  of  the  ordinary 
administration  of  the  law ;  and  in  those  prosecutions  the  king  and  the 
lords  were  considered  as  the  judges.  And  thus  was  this  formidable 
mode  of  prosecution  by  impeachment  of  the  commons  first  set  on  foot.' 
The  house  of  lords  usually  (in  case  of  the  impeachment  of  a  peer 
for  treason)  address  the  crown  to  appoint  a  lord  high  steward,  for  the 
greater  dignity  and  regularity  of  their  proceedings.  The  judicial 
authority  of  that  great  officer  appears  to  have  grown  out  of  that 
which  appertained  to  the  chief  justiciar,  at  the  period  when  the  latter 
office  was  abolished ;  and  thus,  in  effect,  whenever  he  presides  at  the 
trial  of  peers,  the  power  and  jurisdiction  of  the  ancient  ciwia  recjis  is 
revived.^  The  office  of  lord  high  steward  of  England  was  anciently 
hereditary,  or  held  for  life,  or  dum  bene  se  gesserit,  but  has  not  since 
the  reign  of  king  Henry  IV.  been  granted  to  any  one  otherwise  than 
pro  hac  vice.  It  is  held  by  Hawkins,  than  no  one  under  the  degree 
of  nobility  is  capable  of  so  honourable  a  post  ^ ;  and  he  is  privileged 
to  sit  under  a  cloth  of  estate,  and  to  be  addressed  with  the  same  title 
of  honour  which  belongs  to  dukes.^  But  it  has  been  strenuously 
maintained,  that  the  appointment  of  a  lord  high  steward  in  such  cases 
is  not  indispensably  necessary,  and  that  the  house  may  proceed 
without  one.^     The  articles  of  impeachment  are  a   kind  of  bill  of 

'  Reeves,  Hist,  of  Com.  L.  vol.  ii.  c.  xiv.  p.  412,  413.  And  see  Hale,  Jurisdic- 
tion of  the  House  of  Lords,  c.  xvi.  Oii  the  whole  subject  of  iuipeachmeuts,  see 
Hatsell  Free.  vol.  iv.  p.  56,  &c. 

'^  Amos,  Disquisition  on  the  Court  of  theXiord  High  Steward,  in  append,  to  2d 
vol.  of  Phillips'  State  Trials.  Coke,  after  saying  that  he  finds  no  mention  of  this 
great  oflicer  in  the  Mirror,  Bracton,  Britton,  or  Fleta,  adds,  it  seemeth  they  liked  nut 
to  treat  of  his  uutliorify.     4  Inst.  c.  iv. 

^  Prynn  on  4  Inst.  46.  Hawkins,  Pleas  of  the  Crown,  b.  ii.  c.  ii.  But  Black- 
stone  expresses  himself  cautiously  on  the  latter  proposition,  which  is  taken  from 
Coke,  3  Inst.  p.  28  ;  and  Barrington,  in  his  Observ.  on  the  stat.  34  Ed.  III.  thinks 
that  Coke  is  misled  by  the  word  seigneiir,  which  he  says  is  not  synonymous  with 
that  of  peer.  And  sec  Standeforde,  p.  152,  Com.  Dig.  Officer,  E.  4.  The  words  of 
the  record  in  question  are,  Qiiand  mi  seigneur  de  purlevient  serra  arrein  dc  treason 
ou  felony,  le  roy  par  ses  le tires  patents  f era  tin  grand  et  sage  seigneur  desire  le  grand 
seneschal  (P Angletcriw ;  (jui  doit  fai re  vn  precept .  .  .purfuire  venir  xx  seigneurs  ou 
xiHii,  &c.  (Year-book,  13  Henry  Vlll.  ii.) 

*  4  Inst.  c.  iv. 

•'  Blackst.  Com.  b.  iv.  c.  xix.  p.  2G0.  Lords'  Journ.,  12  IMay,  1679.  Com.  Journ., 
15  May,  1679.     Foster,  142,  &c. 
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indictment,  found  by  the  commons,  and  afterwards  tried  by  the  lords ; 
who,  according  to  Blackstone,  are  in  cases  of  misdemeanours  con- 
sidered not  only  as  their  own  peers,  but  as  the  peers  of  the  whole 
nation;  and  Montesquieu  observes  on  this  subject,  that  though  in 
general  the  union  of  the  legislative  and  judicial  powers  ought  to  be 
carefully  avoided,  yet  in  such  cases  an  exception  to  the  rule  is  proper, 
for  the  following  reasons :  —  where  a  subject,  entrusted  with  the 
administration  of  public  affairs,  infringes  the  rights  of  the  people,  and 
is  guilty  of  such  crimes  as  the  ordinary  magistrate  either  dares  not 
or  cannot  punisli,  —  of  these  crimes  the  representatives  of  the  people 
cannot  properly  judge,  because  their  constituents  are  the  parties 
injured,  and  can  therefore  only  impeach.  But  before  what  court 
shall  this  impeachment  be  tried  ?  Not  before  the  ordinary  tribunals, 
which  would  naturally  be  swayed  by  the  authority  of  so  powerful  an 
accuser.  Reason  will  therefore  suggest  that  this  branch  of  the 
legislature,  which  represents  the  people,  must  bring  its  charge  before 
the  other  branch,  which  consists  of  the  nobility,  who  have  neither 
the  same  interests  nor  the  same  passions  as  popular  assemblies.^  Yet 
the  soundness  of  this  argument,  which  is  adopted  by  Blackstone,  may 
perhaps  be  doubted. 

It  is  enacted,  by  stat.  12  and  13  Wm.  III.  c.  ii.,  for  the  furtherance 
of  public  justice,  that  no  pardon  under  the  great  seal  shall  be  pleaded 
in  bar  to  an  impeachment  by  the  commons  of  Great  Britain  in  par- 
liament assembled.     This   peculiar  incident    of  impeachments  was 
strongly  asserted  as  part  of  the  common  law  in  the  Earl  of  Danby's 
case,  in  the  reign  of  Charles  II. ;  but  the  question  was  put  an  end  to 
by  a  prorogation.^     The  stat.    12  and  13  Wm.    III.   c.  ii.  does  not, 
however,  restrain  the  crown  from  pardoning  after  judgment  on  an 
impeachment,  and  only  prevents  the  person  impeached  availing  him- 
self of  the  pardon  to  stop  the  proceedings  before  judgment.^     The 
impeachment  of  Danby  brought  forward  another  important  question 
of  constitutional  law  ;  namely,  the  continuance  of  an  impeachment 
from  one  parliament  to  another.     Upon  mere  grounds  of  convenience 
this  question  could  admit  of  no  doubt ;  for  the  remedy  by  impeach- 
ment of  a  minister  would  be  utterly  illusory,  if  by  repeated  dissolu- 
tions   the   proceedings  could  be  indefinitely  put  off  or  protracted. 
But,  on  the  other  hand,  it  was  well  established  as  a  general  principle, 
that  parliamentary  proceedings  abated  by  a  prorogation  or  dissolution. 
In  the  earlier  period  of  our  parliamentary  records,  petitions  for  alter- 
ation of  the  law,  presented  by  the  commons  and  assented  to  by  the 

'  ]\Iontesqu.,  Esprit  des  L.  xi.  6.     Comyn,  Dig.  Parliament,  L.  8. 
-  Hallam,  Const.  Hist.  vol.  ii.  c.  xii.  p.  558. 

2  Three  of  the  six  lords  impeached  in  1715  were  pardoned.     AndseeRot.  Pari. 
50  Ed.  III.  n   188. 
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lords,  -were  drawn  up  into  statutes  by  the  king's  council,  just  before 
a  prorogation  or  dissolution  ;  and  they  consequently  naturally  fell  to 
the  ground,  if  the  session  closed  before  they  could  be  submitted  to 
the  king's  pleasure.  This  principle  was  not  affected  by  the  change 
which  took  place  in  the  reign  of  Henry  VI.,  when  bills  in  the  form 
of  statutes  were  passed  through  the  two  houses,  instead  of  petitions. 
But  when  w^rits  of  error  from  the  courts  of  law,  and  appeals  from 
the  chancellor  to  the  house  of  lords,  became  more  frequent,  the  incon- 
venience of  the  abatement  of  those  proceedings,  by  a  prorogation', 
was  found  very  great ;  and  it  was  accordingly  reported,  in  the  year 
1673,  by  the  lords'  committees  of  privileges  and  resolved  thereupon 
by  the  house  of  peers,  that  business  of  that  kind  remained  in  the 
same  state  in  which  it  was  left  when  interrupted  by  a  prorogation, 
and  continued  from  one  session  of  parliament  to  another.^  But  the 
question  as  to  the  effect  of  a  dissolution  still  remained  open.  And 
the  peculiar  case  of  impeachment,  to  which,  after  the  dissolution  of 
the  long  jiarliament  in  1678,  every  one's  attention  was  turned, 
seemed  to  stand  on  different  grounds.  On  the  18th  of  March,  1679, 
the  lords'  committees  of  privileges  reported  that  "  they  were  of 
opinion  that  in  all  cases  of  appeals  and  Avrits  of  error  they  continue, 
and  are  to  be  proceeded  on,  in  statue  quo,  as  they  stood  at  the  disso- 
lution of  the  last  parliament,  without  beginning  de  novor  And  as  to 
impeachments,  they  reported  their  opinion  to  be,  that  "the  dissolution 
of  the  last  parliament  did  not  alter  the  state  of  the  impeachments 
brought  up  by  the  commons  in  that  parliament."  These  resolutions 
were  adopted  by  the  house  of  peers. 

The  question  as  to  impeachments  was,  however,  again  opened  and 
warmly  debated  in  Warren  Hastings'  case,  —  a  dissolution  having 
intervened  during  his  impeachment.  It  was  then  argued  with  great 
force,  that  the  discontinuance  of  the  sitting  of  parliament  could  not 
affect  the  peers,  whose  authority,  as  judges,  was  inherent  in  their 
order ;  that  for  the  purpose  of  administering  justice  the  high  court  of 
parliament  existed  at  all  times,  though  not  always  sitting ;  and  that 
the  prosecutors  were  not  merely  the  members  of  the  house  of  com- 
mons, but  all  the  commons  of  England,  who,  though  they  might  be 
deprived  of  their  organ  by  a  dissolution,  did  not  thereby  lose  their 
right  of  acting,  and  might  resume  the  exercise  of  that  right  as  soon 
as  they  were  furnished  with  a  new  organ  by  the  assembling  of  a  new 
I)arliament.  After  much  debate,  it  Avas  decided  that  an  inqieachmcnt 
ditl  not  abate  by  a  dissolution  •' ;  a  decision  by  Avhich  the  question  is 

'   llalc,  Jiirisd.  of  the  House  of  Lords,  c.  xxix.  p.  168. 
'^  Coinyn,  Diij.  Parliament,  O.  I. 

^  llallaiii,  Const.  Hist.  vol.  ii.  c.  xii.  p.  5G2,  .'50.3,  &c.     Ami  see  Ann.  Rogist.  for 
1791,  vol.  xxxiii.,  ibr  a  summary  of  the  debates  in  Hastings's  case  on  this  point. 
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finally  set  at  rest.  It  was  also,  in  that  case,  finally  established,  that 
the  house  of  lords  is  bound  in  trials  on  impeachments  by  the  same 
rules  of  evidence  which  prevail  in  the  courts  below.  This  is  an  im- 
portant security  against  abuse  of  power  on  the  part  of  that  great 
tribunal  who  are  judges  of  the  facts  as  well  as  of  the  law :  it  may, 
however,  be  doubted  whether  a  strict  and  invariable  adherence  to  the 
ordinary  rules  of  evidence  Avould  not  in  some  cases  (especially  where 
the  facts  charged  in  the  bill  arose  in  a  distant  country)  render  the 
remedy  by  impeachment  ineflfectual. 

II.  "  The  court  of  the  lord  high  steward  of  Great  Britain '  is  a 
court  instituted  for  the  trial  of  peers  indicted  for  treason,  or  felony, 
or  misprision  of  either.^  When  such  an  indictment  is  therefore  found 
by  a  grand  jury  of  freeholders  in  the  queen's  bench,  or  at  the  assizes, 
before  the  justices  of  oyer  and  terminer,  it  is  to  be  removed  by  a  writ 
of  certiorari  into  the  court  of  the  lord  high  steward,  which  only  has 
power  to  determine  it.^  A  peer  cannot  waive  his  trial  by  his  peers'*; 
but  for  offences  under  treason,  misprision  of  treason,  or  felony,  a  peer 
is  to  be  tried  by  a  jury.  ^  Hawkins  holds  the  privileges  to  be  waived 
if  he  puts  himself  on  his  country.^  A  peer  may  plead  a  pardon  before 
the  court  of  queen's  bench;  and  the  judges  have  power  to  allow  it, 
in  order  to  prevent  the  trouble  of  appointing  an  high  steward  merely 
for  the  purpose  of  receiving  such  plea.  But  he  may  not  plead  in  an 
inferior  court  any  other  plea,  as  guilty,  or  not  guilty  of  the  indictment, 
but  only  in  this  court ;  because,  ^n  consequence  of  such  plea,  it  is 
possible  that  judgment  of  death  might  be  awarded  against  him.  The 
crown,  therefore,  in  case  a  peer  be  indicted  for  treason,  felony,  or  mis- 

'  4  Inst.  58.  2  Hawk.  P.  C.  c.  ii.  §  1  ;  c.  xllv.  §  1.  2  Jon.  54.  Com.  Dig. 
Officer,  E.  4. 

"~  1  Bulstr.  198. 

^  In  the  Earl  of  Cardigan's  case  (1841),  which  was  a  trial  for  felony  (duelling), 
before  the  house  of  lords,  on  a  true  bill  being  found  against  his  lordship  by  the  Mid- 
dlesex grand  jury,  application  was  made  to  the  central  criminal  court  to  respite  the 
recognisances,  on  the  ground  that  the  court  had  no  jurisdiction  to  try  him ;  and  it 
was  done  accordingly.  Parliament  not  being  assembled,  the  recognisances  were 
respited,  from  time  to  time,  until  that  assembly  met  for  dispatch  of  business,  when 
the  judges  in  the  commission  at  the  central  criminal  court  wrote  to  the  lord 
chancellor,  informing  him  of  what  had  taken  place.  A  writ  of  certiorari  was  then 
moved  for  in  the  house  of  lords  ;  and  the  indictment  was  thereby  removed  into  that 
court,  to  be  there  tried.  It  would  ai)pear  that  her  majesty  might  either  on  petition 
of  the  indicted  peer,  or  information  of  the  fact  by  the  judges  o?  oyer  and  terminer 
to  a  secretary  of  state,  have  issued  a  commission  to  the  lord  high  steward,  who 
would  then  have  granted  the  writ  of  cer^/yrtrr  t  to  remove  the  indictment  before 
his  grace. 

■•^  Com.  Dig.  Parliament,  L.  16. 

^  3  Inst.  30.     2  Inst.  49.     4  Ed.  III.  Com.  Dig.  Parliament,  L.  16. 

e  Hawk.  P.  C.  b.  ii.  c.  xliv.  §  19. 
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prision,  may  create  a  lord  higli  steward  pro  hac  vice,  under  the  great 
seal ;  wliich  recites  the  indictment  so  found,  and  gives  his  grace  power 
to  receive  and  try  it  secundum  legem  et  consuetudinem  Anglice.  Then, 
when  the  indictment  is  regularly  removed  by  writ  of  certi<  rari,  com- 
manding the  inferior  court  to  certify  it  up  to  him,  the  lord  high 
steward  directs  a  precept  to  the  sergeant-at-arms,  to  summon  the 
lords  to  attend  and  try  the  indicted  peer.  This  precept  was  formerly 
issued  to  summon  only  eighteen  or  twenty,  selected  from  the  body  of 
the  peers ;  and  the  custom  was  for  the  lord  high  steward  to  summon 
as  many  as  he  thought  proper  (but  of  late  years  not  less  than  twenty- 
three)  \  and  that  those  lords  only  should  sit  upon  the  trial ;  which 
threw  a  monstrous  weight  of  power  into  the  hands  of  the  crown,  and 
this  its  great  officer,  of  selecting  only  such  peers  as  the  then  pre- 
dominant party  should  most  approve  of.  And  accordingly,  when  the 
Earl  of  Clarendon  fell  into  disgrace  with  Charles  II.,  there  was  a 
design  formed  to  prorogue  the  parliament,  in  order  to  try  him  by  a 
select  number  of  peers,  it  being  doubted  whether  the  whole  house 
would  fall  in  with  the  views  of  the  court.'^  But  now,  by  stat.  7 
Wm.  III.  e.  iii.,  upon  all  trials  of  peers  for  treason  or  misprision,  all 
the  peers  who  have  a  right  to  sit  and  vote  in  parliament  shall  be 
summoned,  at  least  twenty  days  before  such  trial,  to  appear  and  vote 
therein;  and  every  lord  appearing  shall  vote  in  the  trial  of  such  peer; 
and  a  peer  has  not  the  benefit  of  a  challenge,  though  a  commoner 
!has."3 

During  the  session  of  parliament  the  trial  of  an  indicted  peer  is  not 
properly  in  the  court  of  the  lord  high  stcAvard,  but  before  the  court 
of  our  lady  the  queen  in  parliament.''  Of  this  proceeding  we  find 
the  first  precedent  in  the  year-book  of  the  reign  of  Henry  IV.,  —  an 
indictment  of  treason  having  been  found  against  a  peer,  imder  a 
commission  directed  to  the  lord  mayor  and  others  for  that  purpose. 
After  this  the  king  granted  a  commission  to  an  earl,  reciting  the  above 
facts,  and  that  the  place  of  steward  of  England  was  vacant,  and 
thereby  appointing  him  to  that  office,  to  do  right  to  the  lord  indicted, 
commanding  all  lords  to  attend,  and  the  constable  of  the  tower  to 
bring  the  prisoner  before  him.  The  trial  Avas  held  in  Westminster 
Hall,  where  the  lord  steward  sat  under  a  cloth  of  state ;  the  lords 


'  Kelynge,  56.  "  Carte's  Life  of  Ormonde,  vol.  ii. 

3  Blackst.  Com.  b.  iv.  c.  xlx.  p.  30.5,  30G.  1  Hargr.  State  Trials,  198.  388.  On 
the  whole  subject  of  the  lord  high  steward's  court,  on  which  Hale  and  Hawkins  say 
little,  see  Amos's  Disquisition  in  the  ajjpend.  to  the  2d  vol.  of  Pliillips'  State  Trials. 
There  must  still  be  twelve  peers  at  least  unanimous  to  deliver  the  verdict,  accord- 
ing to  the  old  law,  —  J^ord  Dacre's  case,  Kelynge,  Kcp.  .Hi,  —  the  statute  having 
made  no  change  in  that  respect. 

■♦  Foster,  141. 
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sitting  down  the  hall  on  each  side,  and  the  judges  round  a  table  in 
the  middle.  The  justices  then  delivered  in  the  indictment ;  which  on 
that  occasion  was  confessed  by  the  defendant,  and  judgment  accord- 
ingly given  ;  but,  says  the  book,  if  it  had  been  denied,  the  steward 
was  to  begin  Avith  the  lowest  lord,  and  ask  all  their  opinions  upon 
their  conscience,  without  administering  an  oath.^ 

The  court  of  the  queen  in  parliament  differs  essentially  from  that  of 
the  lord  high  steward  of  England,  though  that  great  officer  presides 
in  both.  It  is  true  a  lord  high  steward  is  always  appointed  to  pre- 
side in  the  house  of  lords  on  the  trial  of  an  indicted  peer,  to  regulate 
and  add  dignity  to  the  proceedings ;  but  he  is  rather  in  the  nature  of 
a  speaker  or  chairman  of  the  court  pro  tempore  (as  Blackstone  informs 
us),  than  the  judge  of  it ;  for  the  collective  body  of  the  peers  are 
therein  judges  both  of  law  and  fact,  and  the  high  steward  has  a  vote 
with  the  rest,  in  right  of  his  peerage.^  But  in  the  court  of  the  lord 
high  steward,  which  is  held  in  the  recess  of  parliament,  he  is  the 
sole  judge  of  matters  of  law,  as  the  lords  triors  are  in  matters  of  fact ; 
and  as  they  may  not  interfere  with  his  grace  in  regulating  the  pro- 
ceedings of  the  court,  so  he  has  no  right  to  intermix  with  them  in 
giving  any  vote  upon  the  trial. 

On  the  trial  of  a  peer  in  parliament,  the  judges  attend  the  house  to 
assist  their  lordships  with  their  advice  on  points  of  law,  if  it  be 
required.  This  seems  the  more  requisite,  because  there  is  no  method 
of  reviewing  the  judgments  of  that  assembly  by  writ  of  error  or 
otherwise.  For  a  commoner  tried  at  the  assizes  may,  by  the  ordinary 
practice,   have  the  benefit  of  the  opinion  of  all  the  judges  in  the 


^  Reeves,  Hist,  of  Common  Law,  vol.  iii.  p.  247.  Year-book,  1  Hen.  IV.  iv.  1. 
Coke,  4  Inst.  58,  59. 

'^  Blackst.  Com.  b.  iv.  o.  xix.  p.  262.  State  Trials,  vol.  iv.  214.  232,  233.  In 
the  latest  case,  that  of  the  Earl  of  Cardigan,  Lord  Denman,  lord  high  steward,  began 
his  speech  thus  :  "  My  lords,  as  none  of  your  lordships  appear  disposed  to  address 
the  house,  It  occurs  to  me  that  I  may  possibly  be  expected,  as  holding  the  great 
office  which  I  have  the  honour  to  fill,  to  state  my  view  of  the  circumstances  in 
which  we  are  placed,  and  my  opinion  of  the  course  which  it  may  be  most  proper 
for  your  lordships  to  pursue."  And  his  grace  concluded  his  speech  thus  :  "  I  have 
stated  my  own  views,  as  an  individual  member  of  the  court,  of  the  question  by  you 
to  be  considered,  discussed,  and  decided.  Though  I  have  commenced  the  debate, 
it  cannot  be  necessary  for  me  to  disclaim  the  purpose  of  dictating  my  own  opinion, 
which  is  respectfully  laid  before  you,  with  the  hope  of  eliciting  those  of  the  house 
at  large.  If  any  other  duty  is  cast  upon  me,  or  there  is  any  more  convenient 
course  to  be  pursued,  I  shall  be  greatly  indebted  to  any  of  your  loi-dships  who  will 
be  so  kind  as  to  instruct  me  in  it.  In  the  absence  of  any  other  suggestion,  I 
venture  to  declare  my  own  judgment,  grounded  on  the  reasons  briefly  submitted, 
that  the  Earl  of  Cardigan  is  entitled  to  be  declared  not  guilty^  These  passao-es  are 
important,  as  showing  the  precise  nature  of  the  functions  of  the  lord  high  steward 
in  parliament. 

T'2 
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exchequcr-cliambcr  on  any  point  of  law  pleaded  on  his  behalf  in 
arrest  of  judgment ;  and  a  peer  ought  to  enjoy  a  like  advantage. 

The  judges  are  also  attendant  on  the  court  of  the  lord  liigh  steward, 
to  give  their  opinion  to  him,  but  must  not  confer  with  the  lords  triors.' 
And  it  has  been  said,  according  to  Hawkins  (though  the  opinion 
seems  not  to  rest  on  sufficient  grounds),  that  a  writ  of  error  lies  from 
that  court  to  the  court  of  queen's  bench.^ 

Though  the  lord  high  steward  has  but  a  vote  in  i-ight  of  his  peer- 
age in  the  high  court  of  parliament,  with  the  other  peers,  his  grace 
usually  advises  the  house  on  any  point  of  law  that  may  arise  in  the 
course  of  the  proceedings,  and  sums  up  the  evidence,  giving  his  opinion 
touching  the  law  arising  thereon.  And  then  he  is  to  ask  of  each  peer 
by  name,  beginning  with  the  baron  last  created,  whether  he  finds  the 
prisoner  guilty  or  not  guilty  ;  and  so  their  lordships  are  to  give  their 
votes  upon  their  honour,  and  not  upon  oath,  rising  successively  from 
their  seats ;  tlie  lord  high  steward  standing  on  the  highest  step  but 
one  of  the  throne,  and  giving  his  vote  last.  The  decision  and  judg- 
ment of  the  house,  which  must  be  by  the  votes  of  twelve  or  more 
peers  ^,  having  been  given,  the  lord  high  steward  after  proclamation 
made  for  dissolving  the  commission,  breaks  his  white  staff  of  office, 
and  declares  the  commission  to  be  dissolved."* 

Upon  conviction  and  attainder  of  a  peer  for  murder  in  full  parlia- 
ment, it  has  been  holden  by  the  judges  ^  that  in  case  the  day  ap- 
pointed in  the  judgment  for  execution  should  lapse  before  execution 
done,  a  new  time  of  execution  may  be  appointed  by  either  the  high 
court  of  parliament  during  its  sitting,  though  no  high  steward  be 
existing,  or,  in  the  recess  of  parliament,  liy  the  court  of  queen's  bench, 
the  record  being  removed  into  that  court. 

There  seems  to  have  been  a  doubt  formerly,  whether  the  privilege 
of  trial  by  the  peers  of  the  realm  extended  to  peeresses  ;  but  it  is  de- 
clared by  stat.  2  Hen.  VI.  c.  ix.,  explaining  the  29th  chapter  of  Magna 
Charta,  that  peeresses  by  marriage  or  birth  are  to  be  tried  (whether 
married  or  sole),  on  indictments  of  treason  or  felony,  as  peers.  This 
statute  was  occasioned  by  the  trial  of  Eleanor,  duchess  of  Gloucester, 
wife  of  the  Protector,  who  was  accused  of  treason,  and  foimd  guilty 
of  Avitchcraft  in  an  ecclesiastical  synod.**     But  by  marriage  with  a 


'  2  Hawk.  P.  C.  c.  xliv. 

"^  2  Hawk.  P.  C,  c.  50.  §  16,  who  cites  1  Siderfin,  208.  But  the  passage  there  is 
only  a  dictum,  Twisden  justice  dit  si  pecrc  del  i-ecdm  soil  attaint  decant  le  seignew 
steward  et  il  voet  avoir  erreur  il  doit  porter  en  ccst  court ;  that  is  to  say,  the  K.  13. 

^  3  Inst.  30. 

*  Earl  of  Cardigan's  case,  1841,  published  by  order  of  the  Louse,  p.  123. 

^  Foster,  139. 

^  Barrington's  Obs.  t.  Hen.  VI.     2  Inst.  p.  50. 


COURTS   OF   CRIMINAL   JURISDICTION.  325 

commoner,  a  peeress  by  marriage  loses  this  privilege  \  and,  indeed, 
every  other  belonging  to  her  rank.^  And  by  the  two  acts  of  union, 
which  secure  to  the  Scotch  and  Irish  peers  (not  of  the  number  of  the 
representative  peers)  all  privileges  of  peers,  except  sitting  in  the 
house  of  lords,  and  voting  at  the  trial  of  a  peer,  they  are  privileged 
to  be  tried  on  indictments  for  treason,  or  felony,  by  the  peers  of  the 
realm,  excepting  such  Irish  peers  as  are  members  of  the  house  of 
commons,  who,  by  the  4th  article  of  union,  are  liable  to  be  indicted 
and  tried  as  commoners.^  And  so  great  is  the  jurisdiction  of  the 
lord  high  steward's  court  and  the  high  court  of  parliament,  that  it 
extends  to  try  a  queen  consort  *,  or  queen  dowager.-'  But  the  reader 
will  have  remarked  that  the  privilege  of  the  peers  does  not  extend  to 
informations  or  indictments  for  misdemeanours,  on  which  they  are 
tried  in  the  same  manner  as  commoners. 

It  has  been  much  controverted  whether  the  bishops  have  a  right  to 
sit  in  the  court  of  the  lord  high  steward  to  try  indictments  of  treason 
and  felony.  And  Blackstone  clearly  shows  that  they  enjoy  no  such 
privilege,  Avhich,  indeed,  they  have  never  exercised,  never  having 
been  summoned  to  sit  in  that  tribunal ;  arguing  also  that  as  they 
have  no  right  to  be  tried  there  ^,  they  surely  ought  not  to  be  judges 
therein ;  for  the  privilege  of  being  thus  tried  depends  upon  nobility 
of  blood,  rather  than  a  seat  in  the  house  of  peers.  The  bishops,  in 
all  cases,  whether  concerning  life  or  limb,  or  otherwise,  ask  leave  to 
withdraw,  entering  a  protest  of  their  right  to  stay,  before  the  lords 
begin  to  vote  on  the  question  of  guilty  or  not  guilty  ;  and  in  cases 
concerning  life  or  limb  they  must  so  withdraw  in  obedience  to  the 
canon  law.  But  in  the  Earl  of  Cardigan's  case,  the  bishops  withdrew 
with  the  usual  protest,  before  the  lord  high  steward  put  tiie  question 
of  guilty  or  not  guilty,  though  his  lordship  was  not  indicted  on  a 
charge  touching  life  or  member.^  By  the  1 1  th  chapter  of  the  Con- 
stitutions of  Clarendon,  the  bishops  were  expressly  excused  from 
sitting  and  voting  at  trials  of  that  grave  nature ;  and  on  this  exemp- 
tion, St.  Thomas,  Archbishop  of  Canterbury,  insisted  as  a  privilege. 
The  determination  of  the  House  of  Lords  in  Lord  Danby's  case, 
Avhich  has  ever  since  been  adhered  to,  is  in  conformity  with  those 
constitutions ;  "  that  the  lords  spiritual  have  a  right  to  stay  and  sit  in 

'  Moor,  769.  2  Inst.  .50.  6  Rep.  52.  Staundf.  P.  C.  152.  Blackst.  Com.  b.  iv. 
c.  xix.  p.  264. 

2  Dyer,  79.     Co.  LItt.  16. 

3  39  &  40  Geo.  III.  c.  67.  And  see  in  Re  Headley,  Russ.  Ryan,  Cr.  Cas.  117. 
An  Irish  peer  to  serve  on  a  grand  jury  if  a  member  of  the  house  of  commons.  And 
see  8  Vesey,  Jun.  601. 

'^  Blackst.  Com.  ibid.  *  2  Inst.  50.     11  Hawk.  P.  C.  c.  xliv. 

6  Bro.  Abr.  t.  Trial.  142.  ''  The  Earl  of  Cardigan's  case,  p.  110. 
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court  in  capital  cases  till  the  court  proceeds  to  the  vote  of  guilty  or 
not  guilty." '  And  Blackstone  is  of  opinion  that  the  bishops  may  sit 
and  vote  on  the  preliminary  questions  in  an  impeachment  of  treason. 
Whether  bishops  are  privileged  to  be  tried  in  parliament,  on  indict- 
ments for  treason  or  felony,  is  a  doubtful  question.  In  the  loth 
year  of  Ed.  III.  (1340),  the  right  of  Archbishop  Stratford  to  be 
tried  by  the  peers  seems  to  have  been  clearly  admitted  ;  but  in  1358 
the  Abbot  of  Missenden  was  hanged  for  coining,  after  conviction  by 
a  jury  ;  and  he  was  a  spiritual  lord  of  parliament.  Again,  Cardinal 
Fisher  and  Archbishop  Cranmer  were  both  tried  by  ordinary  juries, 
and  without  any  objection  being  made  to  the  legality  of  the  pro- 
ceeding. The  weight  of  precedents,  therefore,  seems  to  be  on  the 
side  of  the  negative.-  And  Coke  holds,  that  though  the  bishops  are 
lords  of  parliament,  their  blood  is  not  ennobled  ;  and  that  as  they 
are  therefore  not  peers  with  the  nobility,  they  are  not  entitled  to  trial 
by  the  peers  of  the  realm, ^  We  have  already  seen  that  the  bishops 
have  no  right  to  be  tried  in  the  court  of  the  lord  high  steward. 

The  privilege  of  being  tried  by  the  peers  of  tlie  realm  depends 
upon  nobility  rather  than  a  seat  in  the  house,  as  appears  from  the 
trial  of  the  popish  lords  while  incapable  of  a  seat  there,  of  lords 
under  age,  and  since  the  union  with  Scotland  and  Ireland,  of  the 
Scots  and  Irish  nobility,  though  not  in  the  number  of  the  representa- 
tive peers  (in  the  case  of  the  latter  if  they  be  not  members  of  the 
House  of  Commons),  and  from  the  trial  of  females  such  as  the 
queen  consort  or  dowager,  and  of  all  peeresses  by  birth,  and  peer- 
esses by  marriage  also,  unless  they  have,  when  dowagers,  disparaged 
themselves  by  taking  a  commoner  to  their  second  husband.^ 

III.  The  Court  of  Queen's  Bench  ^  (concerning  the  nature  of 
which  we  partly  inquired  in  treating  of  the  superior  courts  of  common 
law)  is  divided  into  a  crown  side  and  a  plea  side.  And  on  the  crown 
side  or  crown  office  it  takes  cognisance  of  all  criminal  causes,  from 
high  treason  down  to  the  most  trivial  misdemeanour  or  breach  of  the 
peace.  Into  this  court,  also,  indictments  may  be  removed  from  all 
inferior  courts  by  writ  of  certiorari,  and  tried  either  at  bar  or  at  nisi 
prius,  by  a  jury  of  the  county  out  of  which  the  indictment  is  brought; 
and  it  possesses  the  power,  where  it  appears  that  an  impartial  trial  can- 
not be  had  in  that  countv,  to  direct  the  trial  to  be  had  in  some  other 


'  Lords'  Journ.  15  ]\raj,  1G79.  Ilalhun,  Const.  Hist.  vol.  ii.  p.  558,  559. 
Blackst.  Com.  b.  iv.  c.  xix.  p.  '2Gil.  Co.  Litt.  134,  a,  b,  note  1,  where  are  many 
references. 

"  llallam,  Mid.  Ages,  c.  viil.  p.  57,  n.  ii.  ^  3  Inst.  30,  31. 

*  Blaekst.  Com.  ch.  xix.     2  Inst.  50. 

■■  4  Inst.  70.     2  Hale,  P.  C.  2.     2  Hawk.  V.  C.  6. 
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county.^  This  court  is  the  supreme  court  of  oijer  and  terminer'^,  and  the 
judges  thereof  are  the  sovereign  conservators  of  the  peace,  and  coroners 
of  the  kingdom.^  And  the  court  itself  is  the  principal  court  of  criminal 
jurisdiction  (though  the  two  former  are  of  greater  dignity)  known  to 
the  laws  of  England,  —  the  sovereign  in  person  sitting  there,  as  the 
law  intends/ 

Blackstone  informs  us,  that  into  this  court  of  queen's  bench  has 
reverted  all  that  was  good  and  salutary  of  the  jurisdiction  of  the  court 
of  star-chamber. 

This  was  a  court  of  very  ancient  original  ^  but  new-modelled  by 
statutes  3  Hen.  VII.  c.  i.  &  21  Hen.  VIII.  c.  xx.,  consisting  of  divers 
lords  temporal  and  spiritual,  being  privy  councillors,  together  with  two 
judges  of  the  courts  of  common  law,  Avithout  the  intervention  of  a  jury. 
Their  jurisdiction  extended  legally  over  riots,  perjury,  misbehaviour 
of  sheriflfs,  and  other  notorious  misdemeanours  contrary  tQ  the  laws  of 
the  land.  Yet  this  was  afterwards,  as  Lord  Clarendon  informs  us, 
stretched  "  to  the  asserting  of  all  proclamations  and  orders  of  state  ^ 
to  the  vindicating  of  illegal  commissions  and  grants  of  monopolies ; 
holding  for  honourable  that  which  pleased,  and  for  just  that  Avhich 
profited ;  and  becoming  both  a  court  of  law  to  determine  civil  right, 
and  a  court  of  revenue  to  enrich  the  treasury ;  the  council  table  by 
proclamation  enjoining  to  the  people  that  which  was  not  enjoined  by 
the  laws,  and  prohibiting  that  which  was  not  prohibited ;  and  the 
star-chamber,  which  consisted  of  the  same  persons  in  different  rooms, 
censuring  the  breach  of  and  disobedience  to  those  proclamations  by 
very  great  fines  ;  so  that  any  disrespect  to  any  acts  of  state,  or  to  the 
persons  of  statesmen  was  in  no  time  more  penal,  and  the  foundations 
of  right  never  more  in  danger  of  being  destroyed."  For  which  reasons 
it  was  finally  abolished  by  stat.  16  Car.  1.  c.  x.,  to  the  general  joy  of 
the  whole  nation.'' 

1  INIr.  Justice  Coleridge,  n.  to  Blackst.  Com.  b.  iv.  c.  xlx.  p.  264.  And  see  stat. 
38  Geo.  III.  c.  Hi.,  empowering  the  court  of  queen's  bench  in  all  indictments  re- 
moved there  by  certiorari,  and  all  informations  filed  there,  if  the  venue  be  laid  in 
any  city  or  town  corporate  (excepting  London,  Westminster,  Southwark,  Bristol, 
and  Chester,  and  as  to  informations  only,  Exeter),  to  direct  the  issue  to  be  tried 
by  a  jury  of  the  adjoining  county,  at  the  instance  of  the  prosecutor  or  defendant. 

^  Hale,  P.  C.  vol.  ii.  c.  iv.  p.  22.  ^  4  Inst.  c.  vii.  p.  73. 

•*  4  Inst.  ibid. 

'"  Lambavd,  Arch.  156.  Spence  on  Equit.  Jurisd.  of  the  Court  of  Chanc.  vol.  i. 
p.  353. 

6  Blackst.  Com.  b.  iv,  c.  xLx.  p.  267.  Clarend.  Hist.  b.  i.  3.  As  to  the  star- 
chamber,  see  Hallam,  Const.  Hist.  vol.  i.  p.  67,  68.  74,  &c.  4  Inst.  c.  v.,  where 
Coke  distinctly  says :  It  is  now  called  the  chamber  of  the  stars,  the  star-chamber, 
the  starred  chamber,  m  respect  the  roof  of  the  court  is  garnished  ivith  golden  stars. 
He  then  denies  the  correctness  of  the  conjectures  deriving  the  name  from  other 
sources;  and  concludes  with  repeating, /Ae  roo/i'5  stor/W.     Of  the  fart,  Coke  is, 

T   4 
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IV.  The  Court  of  Chivaliy,  Avhen  held  before  the  lord  high 
constable  of  England,  with  the  earl  marshal,  is  a  criminal  court, 
having  jurisdiction  over  pleas  of  life  and  member  arising  in  matters 
of  arms  and  deeds  of  war.  But  the  criminal  as  well  as  the  civil  part 
of  its  authority  is  fallen  into  entire  disuse ;  there  having  been  no  per- 
manent high  constable  of  England  (but  only  pro  hac  vice,  at  corona- 
tions and  the  like,)  since  the  attainder  and  execution  of  Stafford, 
Duke  of  Buckingham,  in  the  13th  year  of  King  Henry  VIII.,  the 
authority  and  charge  both  in  war  and  peace  being  deemed  too  ample 
for  a  subject :  so  ample,  that  when  Chief  Justice  Fineaux  was  asked 
by  King  Henry  VIII.  how  far  they  extended,  he  declined  answering, 
and  said,  the  decision  of  that  question  belonged  to  the  law  of  arms, 
and  not  to  the  law  of  England.' 

V.  The  High  Court  of  Admiralty,  held  before  the  lord  high  admiral 
of  England,  or  his  substitute,  styled  the  judge  of  the  admiralty, 
is  not  only  a  court  of  civil,  but  also  of  criminal  jurisdiction.-  This 
court,  as  Blackstone  informs  us,  hath  cognisance  of  all  crimes  and 
offences  committed  either  upon  the  sea  or  on  the  coasts,  out  of  the 
body  or  extent  of  any  English  county;  and  by  stat.  15  Rich.  II. 
c  iii.,  of  death  and  mayhem  happening  in  great  ships  being  and 
hovering  in  the  main  sti'eam  of  great  rivers,  below  the  bridges  of  the 
same  rivers,  which  are  there  a  sort  of  ports  or  havens ;  such  as  are  the 
ports  of  London  and  Gloucester,  though  they  lie  at  a  great  distance 
from  the  sea.^  By  stat.  28  Hen.  VIII.  c.  xv.  the  proceedings  in  this 
court  (which  were  previously  conducted  without  jury  in  a  method  much 
conformed  to  the  civil  law)  were  remodelled ;  and  it  was  enacted  that 
these  offences  should  be  tried  by  commissioners  of  oi/er  and  terminer, 
under  the  great  seal ;  namely,  the  admiral,  or  his  deputy,  and  three 
or  four  more  (among  whom  two  common-law  judges  were  usually 
appointed),  the  indictment  being  first  found  by  a  grand  jury  of 
twelve  men,  and  afterwards  tried  by  a  petty  jury ;  and  that  the 
course  of  proceeding  should  be  according  to  the  law  of  the  land. 
By  stat.  29  Geo.  III.  c.  xxxvii.  it  was  afterwards  declared  and 
enacted  that  all  offences  committed  on  the  high  seas  are  offences 
of  the  like  nature  and  liable  to  the  same  punishment  as  if  committed 
on  shore,  and  may  be  tried  as  appointed  by   stat.   28  lien.  VIII. 

it  ■would  seem,  an  eye-witness;  and  it  is  well  known  that  blue  with  gold  stars 
was  in  ancient  times  a  common  decoration  for  a  ceiling  or  roof.  Blackstone  can 
hardly  have  read  this  passage ;  for  In  his  note  to  the  page  quoted  above,  he  states 
Coke  to  say,  because  huphj  the  roof  thereof  was  at  the  Jirst  garnished  irith  gilded 
stars;  whereas  Coke  distinctly  says,  "the  roof  is  starred;"  and  "  tlie  roof  of  the 
court  is  garnished  with  golden  stars." 

'  Duck,  de  Author.  Jur.  Civ.    Lib.  ii.  c.  viii.   Pars  3.  §  xiv.      4  Inst.  c.  xvii. 
Com.  Dig.  Courts,  E.  i.  2,  3. 

4  Inst.  c.  xxii.  ^  Blaekst.  Com.  b.  iv,  c.  xix.  p.  -HIS. 
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c.  XV. :  and  by  stat.  46  Geo.  III.  c.  liv.  that  all  offences  com- 
mitted Avithin  the  jurisdiction  of  the  admiralty  may  be  determined 
according  to  the  common  laAV  in  any  of  his  Majesty's  islands  or 
dominions,  under  the  king's  commission,  in  like  manner  as  is  pro- 
vided by  the  statute  of  Henry  VIII.  Under  these  statutes,  offences 
within  the  jurisdiction  of  the  admiralty  are  now  triable. '  And  by 
statute  7  &  8  Vict.  c.  ii.  her  Majesty's  justices  of  assize  or  others 
her  Majesty's  commissioners  of  oyer  and  terminer,  or  general  gaol- 
delivery,  are  invested  jointly  and  severally  Avith  all  the  powers  which 
by  any  act  are  given  to  the  commissioners  named  in  any  commission 
of  oyer  and  terminer,  for  trying  of  offences  committed  on  the  high 
seas  and  other  places  within  the  jurisdiction  of  the  admiralty  of 
England. 

And  by  the  statute  for  erecting  the  central  criminal  court  '\  it  is 
enacted  that  any  two  or  more  of  the  justices  of  oyer  and  terminer  and 
gaol-delivery  named  in  and  appointed  by  the  commissioners  to  be 
issued  under  the  authority  of  that  act,  shall  have  power  to  hear  and 
determine  any  offences  committed  on  the  high  seas,  and  other  places 
within  the  jurisdiction  of  the  admiralty  of  England  ;  and  for  this 
reason  it  is  also  provided,  that  the  judge  of  the  admiralty  shall  be  one 
of  the  commissioners  under  the  act.  But  these  enactments,  it  is  to 
be  observed,  do  not  take  away  the  criminal  jurisdiction  of  the  court 
of  admiralty.  There  are  also  many  statutes  Avhich  provide  that 
the  offences  to  which  they  relate  shall,  Avhen  committed  within  the 
admiralty  jurisdiction,  be  tried  and  determined  in  the  same  manner 
as  other  offences  committed  within  that  jurisdiction.^ 

These  five  courts  may  be  held  in  any  part  of  the  kingdom  ;  and 
their  jurisdiction  extends  over  crimes  that  arise  throughout  the  whole 
of  it.  What  follow  are  also  of  a  genei'al  nature,  and  universally 
diffused  over  the  nation ;  but  yet  are  of  a  local  jui'isdiction,  and  con- 
fined to  particular  districts.     Of  which  species  are  :  — 

VI.  VII.  "  The  courts  of  oyer  and  terminer  and  general  gaol- 
delivery*,  held  before  the  queen's  commissioners,  among  whom  usually 
are  two  judges  of  the  courts  at  Westminster,  twice  in  every  year,  in 
every  county  in  the  kingdom ;  "excepting  in  those  counties,  and  portions 
of  counties  included  within  the  jurisdiction  of  the  central  criminal  court, 

'  And  see  45  Geo.  III.  c.  Ixxii.  §  114,  &c. 

2  Stat.  4  and  5  Wm.  IV.  c.  xxxvl.  §  22. 

3  Stat.  7  &  8  Geo.  IV.  c.  xxix.  §  77. ;  7  &  8  Geo.  IV.  c.  xxx.  §  43. ;  9  Geo.  IV. 
c.  xxxi.  §  32. ;  11  Geo.  IV.  and  1  Will.  IV.  c.  Ixvi.  §  27. ;  2  Will.  IV.  c.  xxxiv. 
§  20. ;  7  Will.  IV.  and  1  Vict.  c.  Ixxxv.  §  10.;  7  Will.  IV.  and  1  Vict.  c.  Ixxxvi. 
§  10.;  7  WiU.  IV.  and  1  Vict.  c.  Ixxxvii.  §  13.;  and  7  Will.  IV.  and  1  Vict. 
c.  Ixxxix.  §  14. 

*  4  Inst.  1C2.  168.     2  Hale,  P.  C.  22.  32.     2  Hawk.  P.  C.  14.  23. 


330  COURTS   OF    CRIMINAL   JURISDICTION. 

where  they  are  held  once  in  every  month.  "It  has  been  observed  else- 
where, that  at  what  is  usually  called  the  assizes  the  judges  sit  by  virtue 
of  five  several  authorities,  two  of  which  (the  commission  of  assize  and 
its  attendant  jurisdiction  of  nisi  py-ins)  were  then  explained  ;  to  which 
it  is  only  necessary  to  add,  that  these  justices  have,  by  virtue  of  several 
statutes,  a  ciiminal  jurisdiction  also  in  certain  special  cases." '  Of  the 
third,  which  is  the  commission  of  the  peace,  we  shall  have  occasion  to 
treat  when  we  inquire  into  the  nature  and  office  of  a  justice  of  the  peace. 
We  need  only  here  remark,  that  "all  the  justices  of  the  peace  of  any 
county  wherein  the  assizes  are  held  are  bound  by  law  to  attend  them, 
or  else  are  liable  to  a  fine,  in  order  to  return  i*ecognisanccs,  &c.,  and 
to  assist  the  judges  in  such  matters  as  lie  within  their  knowledge  and 
jurisdiction,  in  which  some  have  probably  been  concerned  by  way  of 
previous  examination.  But  the  fourth  authority  is  the  commission  of 
01/er  and  terminer,  to  hear  and  determine  all  treasons,  felonies,  and 
misdemeanours.  This  is  directed  to  the  judges  and  several  others, 
or  any  two  of  them,  and  in  Middlesex  any  four  of  them ;  but  the 
judges,  queen's  counseP,  or  sergeants-at-law  only  are  of  the  quorum, 
so  that  the  rest  cannot  act  without  the  presence  of  one  of  them. 
The  words  of  the  commission  are  to  inquire,  hear,  and  determine, 
so  that,  by  virtue  of  this  commission  they  can  only  proceed  upon 
an  indictment  found  at  the  same  assizes :  for  they  must  first  in- 
quire, by  means  of  the  grand  jury  or  inquest,  before  they  are  em- 
powered to  hear  and  determine  by  help  of  the  petit  jury.  There- 
fore they  have  besides,  fifthly,  a  commission  of  general  </«o/-delivery, 
which  empowers  them  to  try  and  deliver  every  prisoner  who  shall 
be  in  the  gaol  when  the  judges  arrive  at  the  circuit-town,  when- 
ever or  before  whomsoever  indicted,  or  for  whatever  crime  com- 
mitted. It  was  anciently  the  course  to  issue  special  Avrits  of 
gaol-delivery  for  each  particular  prisoner,  which  were  called  writs 
de  bono  etmalo^ ;  but  these  being  found  inconvenient  and  oppressive, 
a  general  commission  for  all  the  prisoners  has  long  been  established 
in  their  stead."*  So  that,  in  one  way  or  the  other,  the  gaols  are  in 
general  cleared,  and  all  offenders  tried,  punished,  or  delivered,  twice 
in  every  year ;  a  constitution  of  singular  use  and  excellence.  Some- 
times also.  Upon  urgent  occasions  the  crown  issues  a  special  or  ex- 
traordinary^ commission  of  oyer  and  terminer,  and  f/aol-delirerij, 
confined  to  those  offences  which  stand  in  need  of  immediate  inquiry 


'  2  Ilalc,  P.  C.  39.     2  Hawkins,  P.  C.  28. 

"  2  Ilalc,  P.C.  23.     4  Cliitt.  Crim.  L.  145.     1  Saund.  249,  a.         =  2  Inst.  43. 
*  Sl'C  Stat.  3  Geo.  IV.  c.  x.,  providing  for  cases  wliere   the  commission  is  not 
opened  on  the  day  specified  therein. 
■'  2  IL-ilo,  P.  C.  c.  iii. 
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and  punishment ;  upon  which  the  course  of  proceeding  is  much  the 
same  as  upon  general  and  ordinaiy  commissions."^ 

VIII.    Of  a  similar  nature  to  these  commissions  is    the  central 
criminal  court.     This  court  was  established  by  statute  4  &  5  Will.  IV. 
c.  xxxvi.,  which  enacts  that    the  judges  thereof  shall   be  the   lord 
mayor  of  London  (on  account  of  the  privilege  enjoyed  by  that  city, 
that  their  chief  magistrate  shall  preside  in  all  commissions  of  oijer  and 
terminer  and  gaol-delivery  executed  there),  the  lord  chancellor,  or  lord 
keeper  of  the  great  seal,  the  judges  of  the  superior  courts  of  common 
law,  the  judge  of  the  admiraUy,  the  dean  of  the  arches,  the  aldermen, 
recorder,  and  common- sergeant  of  the  city  of  London,  the  judges  of 
the  sheriff's  court  of  London ;    any  person  who  shall  have  held  the 
office  of  lord  chancellor,  or  lord  keeper  of  the  great  seal,  or  judge  of 
the  superior  courts ;  and  such  others  as  the  crown  shall  appoint :  and 
the  crown  is  empowered  to  issue  commissions  of  oyer  and  terminer 
and  gaol-delivery  to  such  persons,  for  the  trial  of  all  offences  com- 
mitted   in  London  and  Middlesex,  and   in  certain   parts  of  Essex, 
Kent,  and  Surrey.     By  stat.  5  Vict.   c.  v.  the  two  vice-chancellors 
are  made  judges  of  this  court.     It  is  also  provided,  by  the  first  men- 
tioned statute,  that  the  court  shall  be  held  in  London,  or  the  suburbs 
thereof,  at  least  twelve  times  in  every  year ;  that  indictments  found 
at  the  sessions  of  the  peace  may  be  removed  there  by  certiorari ;  that 
the  justices  of   quarter-sessions   within  the  district  allotted  to  the 
court  shall  not  try  the  higher  species  of  felonies  and  misdemeanours 
therein  specified  ;   and,  as  we  have  already  seen,  that  the  court  shall 
have  power  to  try  offences  committed  on  the  high  seas.     In  this 
court  the  qvieen's  judges  administer  criminal  justice  at  the  beginning 
of  every  month  of  the  year,  in  London,  —  a  provision  highly  import- 
ant and  beneficial  to  the  large  and  dense  population  inhabiting  the 
district  over  which  its  jurisdiction  extends.'- 

'  By  stat.  8  Ric.  II.  c.  li.  and  33  lien.  VIII.  c.  xxiv.  it  was  provided  that  no 
judge  or  other  lawyer  should  act  in  the  commission  o?  oyer  and  terminer,  or  gaol- 
delivery,  in  the  county  where  he  was  born  or  inhabited ;  but  this  restriction  is 
abolished  by  stat.  12  Geo.  II.  c.  xxvii.  Blackst.  Com.  b.  iv.  c.  xix.  p.  268-270. 
And  see  Spence,  Equit.  Jurisd.  of  the  Court  of  Chan.  vol.  i.  p.  352. 

^  The  marginal  notes  to  the  chief  clauses  of  the  stat.  4  and  5  Will.  IV.  c.  xxxvi. 
,not  noticed  here,  are  as  follows  :  —  Sect.  3.  New  district  to  be  considered  as  one 
county,  and  venue  to  be  "  central  criminal  court."  4.  Power  to  summon  juries 
from  London,  or  from  the  counties,  or  from  both  indiscriminately,  to  try  all  offences 
coo-nisable  by  the  act.  5.  The,  crown,  by  order  in  council,  to  appoint  the  places 
of  confinement  for  prisoners.  6.  Penitentiary  at  JMilbank  to  be  one  of  the  prisons 
under  the  act.  7.  Persons  sentenced  to  imprisonment  beyond  the  limits  of  the  act 
may  be  removed  to  the  Penitentiary  at  Milbank.  8.  Regulations  in  all  Milbank 
Penitentiary  acts  shall  apply  to  prisoners  confined  there  by  authority  of  the 
act.  9.  Persons  convicted  may  be  imprisoned  either  in  the  county-gaol  or  at 
Newgate,   and    sheriffs   of  London    may  execute  judgments.     10.  .Tusticps   and 
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IX.  The  court  of  general  quarter-sessions  of  the  peace ',  which 
must  be  held  in  every  county  once  in  every  quarter  of  the  yeav,  and 
which,  by  statute  1  Will.  IV.  c.  Ixx.  §  35,  is  appointed  to  be  in  the 
first  week  after  the  11th  of  October,  the  28th  of  December,  the  21st 
of  March,  and  the  24th  of  June,  in  every  year.^     "  It  is  held  before 
two  or  more  justices  of  the    peace,  one  of  whom  must    be  of  the 
quorum.     The  jurisdiction  of  this  court,  by  statute  34  Ed.  III.  c.  i., 
extends    to  the   trying  and   deterniining  all  felonies  and   trespasses 
whatsoever,  though  they  seldom,  if  ever,  try  any  offence  above  lesser 
felonies;    their  commission  providing,  that  if  any  case  of  difficulty 
arises,  they  shall  not  proceed  to  judgment  but  in  the  presence  of  one 
of  the  justices  of  the  court  of  queen's  bench  or  common  pleas,  or  one 
of  the  judges  of  assize ;    and  therefore  murders,  and  other  capital 
felonies,  are  remitted  for  a  more  solemn  trial  to  the  assizes.     They 
cannot,  also,   try  any  new-created   offence,  without   express    power 
given  them  by  the  statute  that  creates  it^,  and  their  jurisdiction  has 
lately  been  subjected  to  very  important  limitations  by  stat.  5  &  6 
Vict.  c.  xxxviii.     The  justices  of  the  peace,  and  recorders  of  boroughs 
at  the  sessions  of*  the  peace,  are  thereby  precluded  from  trying  any 
person  for  treason,  murder,  or  capital  felony,  or  for  any  felony  which, 
when  committed   by  a   person  not    previously  convicted    of  felony, 
is  punishable  by  transportation  for  life,  or  for  any  of  the  following 
offences:  —  1.  Misprision  of  treason.     2.  Offences  against  the  queen's 
title,  prerogative,  person  or  government,  or  against  eitlier  House  of 
Parliament.     3.   Offences  subject  to  the  penalties  of  premunire.     4. 
Blasphemy  and  offences  against  religion.     5.  Administering  or  taking 
unlawful  oaths.     6.  Perjury  and  subornation  of  perjury.     7.  IVlaking 
or  suborning  any  other  person  to  make  a  false  oath,  affirmation,  or 
declaration,  punishable  as  perjury,  or  as  a  misdemeanour.     8.  Forgery, 
y.   Unlawfully  and  maliciously  setting  fire  to  crops  of  corn,  grain  or 
pulse,  or  to  any  part  of  a  wood,  coppice  or  plantation  of  trees,  or  to 

coroners  in  Essex  and  Kent  to  connnit  ofFenclers  to  Newgate,  and  justices  and 
coroners  in  Surrey  to  commit  offenders  to  Ilorsemonger-Iane,  and  certify  examina- 
tions to  the  court.  11.  Justices  and  coroners  to  specify  that  persons  are  committed 
under  the  act,  and  take  examinations  as  retjuired  under  7  Geo.  IV.  c.  Ixiv.  Power 
to  remove  prisoners  from  county -gaol  of  Surrey  to  Newgate.  12.  Power  to  order 
payment  of  expenses  to  prosecutors  and  witnesses.  19.  Justices  of  the  peace  may 
deliver  over  indictments  found  at  sessions  to  the  justices  oi  oyer  and  terminer. 

'  4  Inst.  170.  2  Ilalc,  P.  C.  42.  2  Hawk.  P.  C.  c.  viii.  Harding  v.  Pollock, 
6  Bing.  .30. 

-  And  see  stat.  4  and  5  Wm.  IV.  c.  xlvii.  for  provisions  to  prevent  the  April 
quarter-sessions  interfering  with  the  spring  assizes. 

3  4  Inst.  170.  2  Elale,  P.  C.  42.  2  Hawk.  P.  C.  32.  By  stat.  3  and  4  Will.  IV. 
c.  xxxvi.  §  17.  the  courts  of  quarter  sessions  within  the  jurisdiction  of  the  central 
criminal  court  are  restrained  from  trying  a  great  number  of  offences  therein  spe- 
cified. 
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any  heath,  gorse,  furze  or  fern.  10.  Bigamy  and  offences  against 
the  laws  relating  to  marriage.  11.  Abduction  of  women  and  girls. 
12.  Endeavouring  to  conceal  the  birth  of  a  child.  13.  Offences 
against  any  provision  of  the  laws  relating  to  bankrupts  and  insolvents 
14.  Composing,  printing  or  publishing  blasphemous,  seditious,  or 
defamatory  libels.  15.  Bribery.  16.  Unlawful  combinations,  and 
conspiracies,  except  conspiracies  and  combinations  to  commit  any 
offence,  which  such  justices  or  recorder  have  jurisdiction  to  try  when 
committed  by  one  person.  17.  Stealing  or  fraudulently  taking  or 
injuring,  or  destroying  records  or  documents  belonging  to  any  court 
of  law  or  equity,  or  relating  to  any  proceeding  therein.  18.  Stealing, 
or  fraudulently  destroying,  or  concealing  wills  or  testamentary  papers, 
or  any  document,  or  written  instrument  being  or  containing  evidence 
of  the  title  to  any  real  estate  or  interest,  in  lands,  tenements,  or 
hereditaments.  And  by  the  same  act  power  is  given  to  the  justices  at 
quarter-sessions,  whenever  any  order  of  court  is  in  force  for  the  appoint- 
ment of  a  chairman  and  deputy  chairman,  to  appoint  two  or  more 
justices,  one  of  whom  shall  be  the  deputy  chairman,  to  sit  apart  and 
hear  and  determine  such  business  as  shall  be  referred  to  them  while 
the  other  justices,  presided  over  by  the  chairman,  are  proceeding  with 
other  business.  But  there  are  many  offences  and  particular  matters, 
which  by  particular  statutes  belong  properly  to  this  jurisdiction,  and 
ought  to  be  prosecuted  in  this  court :  as  the  smaller  misdemeanours 
against  the  public  or  commonwealth  not  amounting  to  felony,  and 
especially  offences  relating  to  game,  highways,  ale-houses,  bastard 
children,  the  settlement  and  provision  for  the  poor,  vagrants,  servants' 
wages,  and  apprentices. •  Some  of  these  are  proceeded  upon  by 
indictment,  and  others  in  a  summary  way  by  motion  and  order 
thereupon;  which  order  may  for  the  most  part,  unless  guarded 
against  by  particular  statutes,  be  removed  into  the  court  of  queen's 
bench  by  a  writ  of  certiorari  facias,  and  be  there  either  quashed  or 
confirmed.  The  records  or  rolls  of  the  sessions  are  committed  to  the 
custody  of  a  special  officer,  denominated  the  custos  rotulorum,  who  is 
always  a  justice  of  the  quorum ;  '  and  among  them  of  the  quorum,^ 
saith  Lambard  2,  '  a  man  for  the  most  part  especially  picked  out, 
either  for  wisdom,  countenance,  or  credit.'  The  nomination  of  the 
custos  rotulorum  (who  is  the  principal  civil  officer  in  the  county,  as 
the  lord  lieutenant  is  the  chief  in  military  command)  is  by  the  royal 
sign-manual ;  and  to  him  the  nomination  of  the  clerk  of  the  peace 
belongs,  which  office  he  is  expressly  forbidden  to  sell  for  money." -^ 

'  See  Lambard's  Irenarcliia,  and  Burn's  Justice,  and  Arcbbold's  Justice,  1845. 
■^  Lambard,  Iren.  lib.  iv.  c.  iii. 

3  Blackst.  Com.  b.  iv.  c.  xix.  p.  270-272.     Stat.  37  lien.  VIII.  c.  i.     1  W.  &  M. 
St.  1.  c.  xxi. 
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In  the  county  of  ^Middlesex  there  are  hoklen  by  stat.  7  &  8  Vict, 
c.  Ixxi.  two  sessions  or  adjourned  sessions  of"  the  peace  in  every 
calendar  month :  and  the  same  statute  empowers  the  crown  to 
appoint  a  person  being  a  sergeant  or  a  barrister  at  law,  of  not  less 
than  ten  years'  standing  in  the  commission  of  the  peace  for  the 
county,  and  qualified  by  law  to  act  as  a  justice  of  the  peace,  to  be 
the  assistant  judge  of  the  said  court  of  sessions  of  the  peace,  who 
shall  preside  at  the  hearing  of  all  appeals  on  the  trials  of  felonies  and 
misdemeanours,  and  all  matters  connected  therewith,  and  hold  his 
office  during  good  behaviour.  And  the  assistant  judge  is  permitted 
to  appoint  a  deputy  qualified  to  be  assistant  judge  in  case  of  sickness 
or  unavoidable  absence,  or  such  occasion  as  shall  be  allowed  by  a 
secretary  of  state. 

In  most  corporation-towns  there  are  quarter-sessions  kept  within 
their  respective  limits,  which  have  exactly  the  same  authority  as  the 
general  quarter-sessions  of  the  county,  except  in  a  very  few  instances ; 
one  of  the  most  considerable  of  which  is  the  matter  of  appeals  from 
orders  of  removal  of  the  poor,  which,  though  they  be  from  the  orders 
of  corporation  justices,  must  be  to  the  sessions  of  the  county  by  stat. 
8  &  9  Will.  III.  c.  XXX.  The  courts  of  quarter-sessions  in  corporation- 
towns  were  formerly  held  before  justices  of  their  own,  variously 
appointed  l)y  virtue  of  their  several  charters ;  but  by  the  statute  for 
amending  the  municipal  corporations  of  England,  5  Sc  6  Will.  IV. 
c.  Ixxvi.,  important  alterations  have  been  made  in  this  branch  of  the 
administration  of  justice. 

By  that  statute  (which,  however,  does  not  include  London)  the 
ancient  criminal  jurisdiction  vested  in  the  corporations  of  the  difterent 
cities  and  towns  in  England  by  their  charters  is  abolished.'  The 
crown  is,  however,  empowered  to  issue  a  commission  of  the  peace  to 
any  number  of  persons,  who  need  possess  no  qualification  by  property, 
within  certain  cities  and  towns  named  in  the  act,  or  within  certain 
others  upon  a  petition  from  the  town-counciP;  and  all  mayors  are 
constituted  justices  of  the  peace  within  the  boundaries  of  their  municipal 
authority,  during  their  year  of  office  and  the  subsequent  year.  But 
these  magistrates  have  no  power  to  act  as  justices  of  the  peace  at  any 
court  of  gaol-delivery  or  general  quarter-sessions  by  virtue  of  their 
commissions;  and  the  administration  of  justice  within  the  more  con- 
siderable places  is  provided  for  by  a  clause  empowering  the  crown  to 
grant  a  court  of  quarter-sessions  to  any  city  or  town,  or  to  any  two 
towns  conjointly,  upon  petition  from  the  council,  setting  forth  the 


'  Stat,  .-i  &  G  Will.  IV.  c.  Ixxvi.  §  107.     See  Kept!  of  the  Municipal  Corporation 
Commissioner^,  1835.     No.  46,  47. 
2  Ibid.  §  98.  101. 
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grounds  of  the  application,  the  state  of  their  gaol,  and  the  salary 
which  they  are  willing  to  pay  to  the  recorder.  That  magistrate, 
who  is  appointed  by  the  crown,  and  must  be  a  barrister  of  not  less 
than  five  years'  standing,  is  constituted  by  the  act  a  justice  of  the 
peace  within  the  place  for  which  he  is  appointed,  and  sole  judge  of 
the  quarter-sessions  there,  with  the  same  criminal  jurisdiction  that 
belongs  to  those  courts  in  counties ;  but  he  has  no  power  to  levy  a 
rate,  or  grant  any  licence,  or  exercise  any  of  the  powers  by  that  act 
specially  vested  in  the  council  of  the  borough.  But  he  has  exclusive 
jurisdiction  of  appeals  against  orders  of  removal  of  paupers  by  justices 
within  the  borough.'  The  judicial  impartiality  of  the  recorder  is 
guarded  by  a  provision  precluding  him  from  representing  in  parlia- 
ment, or  holding  any  numicipal  office  within  the  place  in  which  he  is 
appointed  to  administer  justice.  His  salary,  which  must  not  be 
below  the  sum  stated  in  the  petition  of  the  council,  is  secured  to  him 
by  the  royal  authority  ;  and  his  sickness  or  unavoidable  absence  ^  are 
provided  for,  by  empowering  him  to  appoint  under  his  hand  and  seal 
a  barrister  of  five  years'  standing  to  act  in  his  stead,  with  the  title  of 
deputy  recorder,  at  the  quarter-sessions  of  the  peace  then  next  ensu- 
ing, or  then  being  held.  ^  The  mayor,  in  the  absence  of  the  recorder 
and  deputy  recorder,  may,  however,  open  and  adjourn  the  court.* 

As  for  those  towns  which  do  not  enjoy  the  privilege  of  a  separate 
court  of  quarter- sessions,  the  justices  of  the  county  Avherein  they  are 
situated  have  jurisdiction  over  them.'^  We  have  already  seen  that,  by 
Stat.  5  &  6  Vict.  ch.  xxxviii.,  the  jurisdiction  of  courts  of  quarter- 
sessions  held  by  recorders  of  boroughs  is  subjected  to  the  same  limit- 
ations within  which  that  statute  confines  the  jurisdictions  of  courts 
of  quarter-sessions  for  counties  at  large.  *  The  crown  is  empowered 
(by  sect.  41.)  to  grant  charters  of  incorporation,  and  to  extend  the 
provisions  of  the  act  to  any  town  in  England  and  Wales.  And  if 
the  charter  to  the  borough  contain  no  non-intromittent  clause  exclud- 
ing the  jurisdiction  of  the  county  justices,  they  have  concurrent 
jurisdiction  within  the  borough  with  the  borough  justices,  though 
there  be  a  separate  court  of  quarter-sessions." 

'  Reg.  V.  Suffolk  Justices.  2  Ad.  and  Ell.  new  ser.  85.  Reg.  v.  Shropshire  Jus- 
tices ;  and  Reg.  v.  Lancashire  Justices.     Ibid. 

2  Vid.  Stat.  6  &  7  Vict.  c.  Ixxxix.  §  8. 

=■  Stat.  6  &  7  Vict.  c.  Ixxxix.  §  8.  Sect.  103.  of  stat.  5  k6  Will.  IV.  c.  Ixxvl- 
also  settles  the  precedence  of  the  recorder  to  be  next  after  the  mayor.  By  sect. 
104.  the  recorder  is  required  to  take  the  oath  provided  for  justices  of  the  peace 
(except  as  to  qualification  by  estate),  and  also  to  make  a  declaration,  therein 
stated,  before  the  mayor,  or  two  aldermen  or  councillors,  that  he  will  faithfully  and 
impai'tiaUy  execute  his  office. 

*  Sect.  106.  5  Sect.  111. 

*^  R.  V.  Sainsbury,  4  Term  Rep.  4G].     Blankloy  r.  Winstanley,  3  T.  R.  279. 


33G  COURTS   OF   CRIMINAL   JURISDICTION. 

In  both  corporations  and  counties  at  large  there  is  sometimes 
assembled  a  special,  and  now  almost  universally  a  petty  session,  kept  by 
a  few  justices',  for  despatching  smaller  business  in  the  neighbourhood, 
between  the  times  of  the  general  sessions  :  as,  for  licensing  ale-houses, 
passing  the  accounts  of  the  parish-officers,  and  the  like.  A  petty 
sessions  is  an  ordinary  meeting  of  justices  within  a  division  of  a 
county,  held  at  stated  periods  ;  and  it  must  be  held  for  a  known  or 
recognised  division,  or  at  least  established  by  the  consent  of  the  whole 
body  of  magistrates  at  an  already  recognised  petty  sessions  or 
at  quarter-sessions  under  stat.  9  Geo.  IV.  c.  xliii.  &  6  Will.  IV.  c.  xii.^ 
But  special  sessions  are  meetings  held  by  the  justices  of  a  division 
for  some  especial  purpose,  by  a  notice  specifying  the  time  and  place, 
and  purpose  ^ ;  and  these  are  held  in  pursuance  of  sundry  statutes, 
directing  particular  things  (the  diversion  of  highways,  for  instance) 
to  be  done  at  such  meetings. 

X.  The  sheriff's  tourn  is  a  court  of  record  held  twice  every  year 
before  the  sheriffi''  This  is  the  great  court-leet  of  the  county,  of 
which  the  county-court  is  the  court  baron,  for  out  of  this,  for  the 
ease  of  the  sheriff,  it  was  taken. 

XI.  The  court-leet,  or  view  of  f rank-pledge,  is  a  court  ^  of  record, 
held  once  in  the  year,  and  not  oftener,  within  a  particular  hundred, 
lordship,  or  manor,  before  the  steward  of  the  leet,  being  the  queen's 
court  granted  by  charter  to  the  lords  of  those  hundreds  or  manors. 
But  both  the  tourn  and  the  leet  are  now  little  more  than  matter  of 
historical  or  antiquarian  curiosity,  and  their  business  has,  for  the  most 
pari,  gradually  devolved  upon  the  quarter-sessions,  which  it  is  parti- 
cularly directed  to  do  in  some  cases  by  statute  1  Ed.  IV.  c.  ii.'' 

XII.  "  The  court  of  tlie  coroners  ^  is  also  a  court  of  record,  to 
inquire  when  any  one  dies  in  prison,  or  comes  to  a  violent  or  sudden 
death,  by  what  manner  he  came  to  his  end.  And  this  the  coroner  is 
only  entitled  to  do  super  visum  corporis.''^  *  But  of  the  coroner,  as 
also  of  justices  of  the  peace,  we  shall  treat  somewhat  more  at  large  in 
chapter  XXII. 

XIII.  The  court  of  the  clerk  of  the  market^  is  incident  to  every 

'  Blackst.  Com.  b.  iv.  c.  xix.  p.  272,  note  by  ]Mr.  Justice  Coleridge. 

"  King  V.  Justices  of  Devon,  per  lord  Ellenboi-ough  and  Bayley,  J.,  1  Barn.  & 
Aid.  588.  2  Archbold,  Justice,  447,  AScA'Avoy/s,  §  2.  And  see  lleport  of  Commis- 
sioners on  County  Rate,  5  ]?fov.  1834.     Append,  part  ii.  p.  2. 

^  King  V.  Justices  of  Worcestershire,  per  Abbot  C.  J.,  Bayley  J.,  and  Ilolroyd 
J.,  2  Barn.  &  Aid.  228.     2  Archb.  Justice,  451. 

*  Mir.  c.  i.  §  13  and  IG.  ^4  Inst.  2GI.     llawk.  V.  C.  c.  ii. 

•^  Blackst.  Com.  b.  iv.  c.  xix.  p.  273. 

"^  4  Inst.  271.     2  Hale,  P.  C.  53.     2  Hawk.  V.  C.  c.  ix. 

^  Blackst.  Com.  b.  iv.  c.  xix.  p.  373.     Hawk.  ibid. 

5  4  Inst.  273.     2  Hale,  P.  C.  58. 
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market  and  fair  in  the  kingdom,  to  punish  misdemeanours  therein, 
as  the  court  oi  pie  poudre  is  to  determine  civil  disputes.  The  object 
of  this  jurisdiction  *  is  principally  the  cognisance  of  Aveights  and 
measures,  to  try  whether  they  be  according  to  the  true  standard 
thereof  or  no."^ 

There  are  a  few  other  criminal  courts  of  greater  dignity  than  many 
of  these,  but  of  a  more  confined  and  partial  jurisdiction,  extending 
only  to  some  particular  places,  which  the  royal  favour,  confirmed  by 
act  of  parliament,  has  distinguished  by  the  privilege  of  having 
peculiar  courts  of  their  own  for  the  punishment  of  crimes  and  mis- 
demeanours arising  within  the  bounds  of  their  cognisance.  These 
not  being  universally  dispersed,  or  of  general  use,  as  the  former,  but 
confined  to  one  spot,  as  well  as  to  a  determinate  species  of  causes, 
may  be  denominated  private  or  special  courts  of  criminal  jurisdiction. 
Such  are  the  ecclesiastical  courts,  and  the  courts  of  the  universities 
of  Oxford  and  Cambridge.  But  for  greater  convenience,  we  con- 
sidered the  criminal  together  with  the  civil  jurisdiction  of  those 
tribunals,  and  they  are  therefore  only  mentioned  here  for  the  sake  of 
order.  It  may,  however,  be  proper  to  add,  that  as  for  the  criminal 
courts  of  the  university,  Blackstone  remarks  that  it  will  perhaps  never 
be  thought  advisable  to  revive  their  proceedings,  which  had  not  been 
put  into  practice  for  more  than  a  century  past ;  and  he  mentions  that 
there  is  an  instance  in  the  reign  of  queen  Elizabeth,  two  in  that  of 
James  I.,  and  two  in  that  of  Charles  I.,  where  indictments  for  murder 
have  been  challenged  by  the  vice-chancellor  at  the  assizes,  and  after- 
wards tried  before  the  high  steward  by  a  jury. 

Blackstone  also  mentions,  among  this  species  of  courts,  the  courts 
of  the  lord  steward  ^  treasurer,  or  comptroller,  of  the  king's  household, 
erected  by  statute  3  Hen.  VII.  c.  xiv.,  to  inquire  by  the  inquisition  of 
a  jury  of  felony  by  any  of  the  king's  sworn  servants  under  the  degree 
of  a  lord,  in  confederating,  compassing,  conspiring  the  death  of  any 
one  of  those  three  oflScers,  or  of  any  privy  councillor ;  and  the  court 
of  the  lord  steward  of  the  household,  or,  in  his  absence,  the  treasurer, 
comptroller,  and  steward,  of  the  marshalsea,  erected  by  stat.  33  Hen. 
VIII.  c.  xii.,  with  a  jurisdiction  to  enquire  of,  hear  and  determine  all 
treasons,  misprisions  of  treason,  murders,  manslaughters,  bloodshed, 
and  other  malicious  strikings,  whereby  blood  shall  be  shed  in  or 
within  the  limits  (that  is  to  say  within  two  hundred  feet  of  the  gate) 
of  any  of  the  palaces  or  houses  of  the  king,  or  any  other  house  where 
the  royal  person  shall  abide.     The  proceedings  are  also  by  both  a 

J   See  Stat.  16  Car.  I.  c.  xix. ;  22  Car.  11.  c.  viil. ;  23  Car.  II.  c.  xii, 
^  Blackst.  Com.  b.  iv.  c.  xix.  p.  274. 

^  Of  this  officer's  ancient  power,  9ce  Fleta,  lib.  ii.,  and  Fitz.  Fat.  Brev.  241. 

Z 
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grand  and  a  petit  jury  as  at  common  law,  taken  out  of  the  officers  and 
sworn  servants  of  the  king's  hoiiseliokl. 

These  courts  probably  arose  out  of  the  court  of  green  cloth,  held 
at  common  law  before  the  lord  steward,  treasurer  of  the  household, 
comptroller,  master,  cofferer  and  two  clerks  comptrollers  who  sit  at 
a  table  with  a  green  cloth  in  Domo  compuf  Hospitii  Regis,  and  have 
jurisdiction  to  take  an  account  of  all  the  expenses  of  the  king's  house- 
hold; to  make  provision  for  the  household  and  payment  for  such 
provision;  and  for  the  good  governmentof  the  servants  of  the  household, 
who  are  paid  by  the  lord  chamberlain  those  above  stairs,  by  the 
cofferer  those  below.' 

By  statute  9  Geo.  IV.  c.  xxxi.  the  former  of  these  criminal  courts 
is  abolished,  and  so  much  of  the  jurisdiction  of  the  latter  as  regards 
the  punishment  of  manslaughter  and  malicious  striking,  by  reason 
Avhereof  blood  shall  be  shed,  (which  was  by  cutting  off  the  hand)  is 
now  repealed.     This  court  has  long  since  fallen  into  total  desuetude. 


CHAPTER  XXI. 

OF   THE   ADMINISTRATION   OF    CRIMINAL   JUSTICE. 

Sir  Edward  Coke  distinguishes  two  species  of  justice,  in  which 
the  security  of  society  consists, — justice  severely  punishing,  and  truly 
preventing,  or  preventing  justice ;  and  the  latter,  he  says,  is  yet 
wanting.  "  True  it  is,"  continues  that  great  lawyer,  "  that  we  have 
found  by  woful  experience  that  it  is  not  frequent  and  often  punish- 
ment that  doth  prevent  like  offences ;  melior  est  enini  justitia  vcre 
pi'CBveniens  quam  severe  puniens,  agreeing  with  the  rule  of  the  physician 
for  the  safety  of  the  body,  prastat  cautela  quam  medela :  and  it  is  a 
certain  rule,  that  vidchis  ea  sape  committi  qua  scepe  vindicantur, — 
those  offences  are  often  committed  that  are  often  punished ;  for  the 
frequency  of  the  punishment  makes  it  so  familiar  as  it  is  not  feared. 
Eor  example,  what  a  lamentable  case  it  is  to  see  so  many  Christian 
men  and  women  strangled  on  the  cursed  tree  of  the  gallows ;  in- 
somuch as,  if  in  a  large  field  a  man  might  sec  together  all  the  Christians 
that  but  in  one  year  throughout  England  come  to  that  untimely  and 
ignominious  dcatli,  if  there  Avore  any  spark  of  grace  or  charity  in 

•  4  Inst.  ini.  cnp.  19. 
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him,  it  would  make  his  heart  to  bleed  for  pity  and  compassion  I  But 
here  I  leave  to  divines  to  inform  the  inward  man,  who  being  well 
informed  verbo  informante,  the  outward  man  will  be  the  easier  reformed 
virgd  reformante.  This  preventing  justice  consisteth  in  three  things: 
—  First,  in  the  good  education  of  youth,  and  that  both  by  good  instruc- 
tion of  them  in  the  grounds  of  the  true  religion  of  Almighty  God, 
and  by  learning  some  knowledge  or  trade  in  their  tender  years,  so  as 
there  should  not  be  an  idle  person  or  a  beggar,  but  that  every  child, 
male  and  female,  Avhose  parents  are  poor,  might  at  the  age  of  seven 
years  earn  their  own  living ;  for  arsfit  quod  a  teneris primum  conjungitur 
annis ;  and  this  for  the  time  to  come  would  undoubtedly,  by  pre- 
venting justice,  avoid  idleness  in  all  (one  of  the  foul  and  fatal  channels 
that  lead  into  mare  mortuum\  and  by  honest  trades  cause  them  to  be 
good  members  of  the  commonwealth.  Secondly,  in  the  execution  of 
good  laws  :  true  it  is  that  there  be  good  laws  already  to  punish 
idleness,  but  none  of  sufficient  force  or  effect  to  set  youth  or  the  idle 
on  work.  Thirdly,  that  forasmuch  as  many  do  offend  in  hope  of 
pardon,  that  pardons  be  very  rarely  granted ;  for  the  reasons  in  the 
chapter  of  pardons  expressed.  But  the  consideration  of  this  pre- 
venting justice  were  worthy  of  the  wisdom  of  a  parliament ;  and,  in 
the  mean  time,  expert  and  wise  men  to  make  preparation  for  the 
same,  as  the  text  saith,  ut  henedicat  eis  Dominus.  Blessed  shall  he 
be  that  layeth  the  first  stone  of  this  building;  more  blessed  that 
proceeds  in  it ;  most  of  all  that  finishes  it,  to  the  glory  of  God,  and 
the  honour  of  our  king  and  nation." ' 

The  punishment  of  offenders  ought,  indeed,  not  to  be  the  only, 
nor  even  the  chief,  means  of  securing  society  against  the  breach  of 
the  laws ;  and  of  this  principle,  which  has  just  been  set  forth  in  the 
grave  though  quaint  words  of  Coke,  the  reader  should  be  reminded 
before  proceeding  to  the  examination  of  the  administration  of  criminal 
justice.  That  branch  of  government  has  for  its  ultimate  object,  in 
many  instances,  the  reformation  of  the  delinquent,  or,  at  least,  the 
prevention,  by  salutary  fear  or  other  means,  of  his  future  injuries  to 
society ;  and,  in  all  cases,  the  deterring  others  by  example  from  doing 
wrongful  and  unlawful  acts,  which  may  subject  them  to  similar 
penalties.  This  is  effected  by  means  of  divers  punishments  provided 
by  the  laws,  the  due  application  of  which  to  various  cases,  arising 
from  time  to  time,  constitutes  the  science  of  criminal  jurisprudence ; 
and  the  evils  and  abuses  inseparable  from  the  maintenance  of  right 
and  punishment  of  wrong  by  private  men,  are  avoided  liy  entrusting 
those  important  functions  to  public  magistrates.^ 

'  3  Inst,  epilogue.     And  see  Carmignani,  Elem.  Jur.  Crim.  vol.  ii.  p.  269,  &c. 
"^  Cx-emani,  de  Jur.  Crim.  vol.  iii.  lib.  iii.  c.  i,  p.  212,  213. 
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The  whole  criminal  law  is  included  in  England  under  the  general 
title  of  pleas  of  the  crown  ^ ;  because  the  queen,  in  Avhom  centres  the 
majesty  of  the  whole  nation,  is  supposed  by  the  law  to  be  the  person 
injured  by  every  infraction  of  the  public  rights  belonging  to  the  com- 
munity, and  is  therefore  in  all  cases  the  proper  prosecutor  for  every 
j)ublic  offence.^  Every  public  offence  is,  however,  also  a  private 
wrong  in  all  those  cases  where  it  affects  as  well  an  individual  as  the 
■whole  community  ;  and,  indeed,  even  injuries  directly  aimed  at  the 
kingdom  or  body  politic,  in  almost  every  instance  must  include  and 
imply  a  wrong  to  some  member  thereof.  But  of  the  distinction 
between  private  wrongs,  which  the  law  jirincipally  or  solely  intends 
to  redress,  by  either  restoring  to  the  party  injured  his  right,  or  giving 
him  an  equivalent,  and  public  wrongs,  which  the  law  prevents  or 
punishes,  enough  has  already  been  said. 

A  crime  or  misdemeanour  is  defined  by  Blackstone  to  be  an  act 
committed,  or  omitted,  in  violation  of  a  public  law  ;  but  this  definition 
must  be  understood  to  comprehend  only  civil  crimes ;  that  is  to  say, 
violations  of  the  municipal  law,  with  which  alone  we  are  here  con- 
cerned.^ Our  English  writers  use  the  Avord  crimes  to  denote  such 
offences  as  are  of  a  deeper  and  more  atrocious  dye ;  while  smaller 
faults,  and  omissions  of  less  consequence,  are  comprised  under  the 
gentler  name  of  misdemeanours.  But  the  most  important  classifica- 
tion of  offences  in  our  criminal  jurisprudence  is  that  which  divides 
them  into  treasons,  felonies,  and  misdemeanours.  Felony,  in  the 
general  acceptation  of  our  English  law,  comprises  every  species  of 
crime  which  occasioned  at  common  law  the  forfeiture  of  lands  or 
goods ;  and  all  treasons  are,  strictly  speaking,  felonies,  though  all 
felonies  are  not  treasons.  But  high  treason  is  generally  looked  upon 
by  our  legal  writers  as  a  distinct  species  of  crime ;  and  its  prominent 
feature  consists  in  a  violation  of  the  allegiance  due  from  a  subject  to 
the  sovereign,  as  the  supreme  magistrate  of  the  state.  This  is  the 
highest  crime  known  to  the  law ;  and  it  is  defined,  by  the  statute  of 
treasons,  25  Ed.  III.  c.  ii.,  as  it  stands  amended  by  stat.  9  Geo.  IV. 
c.  xxxi.  sect.  2.,  abolishing  petty  treason^  to  consist  in  the  following 
offences'* :  —  1.  Compassing  the  death  of  the  king,  queen  consort,  or  the 
king's  eldest  son  and  heir.  2.  Violating  the  queen  consort,  the  king's 
eldest  unmarried  daughter,  or  the  wife  of  the  king's  eldest  son  and 

'  It  is,  however,  necessary  to  observe  that  there  are  also  pleas  of  the  crown  in 
matters  civil,  —  concerninjr  franchises  and  liberties.     Hale,  P.  C.  prooein. 

"  Blackst.  Com.  ch.  i.  p.  2. 

'  Blackst.  Com.  b.  iv.  c.  i.  p.  5.  And  sec  Crenian.  De  Jiir.  Crim.  lib.  i.  c.  i.  §  2, 
who  with  jrroat  learning  and  elegance  distinguishes  natural  I'roni  civil  oiTences. 

■*  1  Hale,  r.  C.  c.  xi.  p.  77,  et  seq.  1  Hawkins,  l\  C.  34,  &c.  Foster's  Crown 
Law,  discourse  on  high  treason,  p.  183-251.  and  397.,  &c 
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heir.  3.  Levying  -war  against  the  king  in  his  reahn.  4.  Adhering 
to  the  king's  enemies  in  his  reahn,  or  giving  them  aid  and  comfort  in 
the  reahu  or  elsewhere.  5.  Counterfeiting  the  king's  great  or  privy 
seal.'  And  6.  slaying  the  chancellor,  treasurer,  or  justices  of  one 
bench  or  the  other,  justices  in  eyre,  or  justices  of  assize,  and  all 
other  justices  assigned  to  hear  and  determine,  being  in  their  places 
doing  their  offices.  As  for  treason  under  this  statute  by  counterfeit- 
ing the  coin  and  bringing  false  money  into  the  realm,  it  is  repealed 
by  stat.  2  Will.  IV.  c.  xxxiv.,  and  is  now  reduced  to  the  offence  of 
coining.  Such  are  the  heads  of  the  law  of  high  treason,  the  defining 
and  settling  of  which  has  ever  been  considered  a  great  constitutional 
object ;  and  the  statute  accordingly  enacts,  that  "  because  other  like 
cases  of  treason  may  happen  in  time  to  come,  which  cannot  be  thought 
of  nor  declared  at  present,  it  is  accorded  that  If  any  other  case,  sup- 
posed to  be  treason,  which  is  not  above  specified,  doth  happen  before 
any  judge,  the  judge  shall  tarry  without  going  to  judgment  of  the 
treason,  till  the  cause  be  shewn  and  declared  before  the  kino;  and  his 
parliament,  whether  it  ought  to  be  adjudged  treason  or  felony." 
The  security  of  the  sovereign  is  further  provided  for  by  the  stat.  5  & 
6  Vict.  c.  11.  That  statute  (without  altering  the  punishment  of  high 
treason  or  misprision  of  treason)  makes  it  a  high  misdemeanour, 
punishable  by  transportation  for  seven  years,  or  imprisonment  with 
or  without  hard  labour  for  a  term  not  exceeding  three  years,  with 
public  or  private  whipping,  to  be  guilty  of  any  of  the  following  acts : 
—  1.  Discharging  or  attempting  to  discharge  or  point  or  aim  any 
fire-arms  or  other  arms,  or  to  discharge  or  attempt  to  discharge  any 
explosive  substance  at  or  near  the  queen.  2.  Striking  or  attempting 
to  strike  the  queen  with  any  offensive  weapon,  or  in  any  other  man- 
ner. 3.  Throwing  or  attempting  to  throw  any  thing  at  or  upon  the 
queen,  with  intent,  in  any  of  the  cases  aforesaid,  to  injure  the  queen, 
or  to  break  the  peace,  or  whereby  the  peace  may  be  endangered,  or 
to  alarm  the  queen.  4.  Producing  or  having  any  fire-arms  or  any 
arms  whatsoever,  or  any  explosive  or  dangerous  thing,  with  intent  to 
injure  or  alarm  the  queen. 

Felony  constitutes  an  Intermediate  class  between  treason  and  mis- 
demeanour, and  Is  distinguishable  from  both  by  many  peculiarities, 
though  for  technical  reasons  treason  has  been  held  to  include  felony. 
It  was  formerly,  in  its  more  prominent  features,  the  natural  effect  of 
the  feudal  relation  between  lord  and  tenant,  which  was  held  to  be 
dissolved,  and  the  land  forfeited  to  the  former,  by  the  misconduct  or 


■ '  Now  by  stat.  1 1  Geo.  IV.  and  1  Will.  IV.  c.  66.,  wLich  extends  to  any  privy 
signet,  the  sign  manual,  the  seals  of  Scotland  and  the  great  and  privy  seal  of 
Ireland. 
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felony  of  the  latter.  Its  incidents  are,  however,  now  merely  of  an 
arbitrary  nature  ;  and  the  only  adequate  definition  of  felony  now 
seems  to  be  that  of  Blackstone,  Avho  describes  it  as  an  offence  which 
occasions  a  total  forfeiture  of  either  lands  or  goods,  or  both,  at  com- 
mon law  ;  and  to  which  capital  or  other  punishment  may  be  super- 
added, according  to  the  degree  of  guilt.' 

Misdemeanour  embraces  all  crimes  of  an  inferior  degree,  Avhich  do 
not  fall  under  the  heads  of  treason  or  felony.  A  misdemeanour  is, 
in  truth,  according  to  its  usual  acceptation,  any  offence  lower  in  the 
scale  of  crime  than  felony,  and  the  word  is  generally  used  in  contra- 
distinction to  felony  ;  though,  according  to  the  present  arrangement 
of  indictable  offences  in  our  law,  the  distinction  between  felonies  and 
misdemeanours  is  entirely  arbitrary,  and  affords  by  no  means  a  just 
line  of  division  between  a  higher  and  lower  degree  of  criminality ; 
and  there  are  now  few  distinfjuishing  incidents  of  the  division 
between  misdemeanour  and  felony  except  forfeiture.^ 

There  is  also  in  the  English  law  a  species  of  offences  more  imme- 
diately against  the  crown  and  government,  which  are  entitled  mis- 
prisions and  contempts.  They  are  all  such  high  offences  as  are  under 
the  degree  of  capital,  but  nearly  bordering  thereon  ;  and  it  is  said 
that  a  misprision  is  contained  in  every  treason  and  felony  whatsoever, 
and  that  if  the  king  so  pleases  the  offender  may  be  proceeded  against 
for  the  misprision  only.'^  Misprisions  are  either  negative,  which  consist 
of  the  concealment  of  something  Avhich  ought  to  be  revealed  ;  or 
positive,  Avhich  consist  of  the  commission  of  something  which  ought 
not  to  be  done.  Of  the  first  or  negative  kind  is  what  is  called  mis- 
prision of  treason.  It  consists  of  the  bare  knowledge  and  concealment 
of  treason,  Avhich  becomes  criminal  if  the  party  apprised  of  the  trea- 
son does  not,  as  soon  as  conveniently  may  be,  reveal  it  to  some  judge 
of  assize  or  justice  of  the  peacC*  But  any  degree  or  probable  cir- 
cumstances of  assent  to  the  treason  makes  the  concealer  guilty  of 
actual  high  treason.'^ 

There  is  also  misprision  of  felony,  which  is  the  concealment  of  a 
felony  which  a  man  knows,  but  never  assented  to  ;  for  if  he  assented 
this  makes  him  either  principal  or  accessory.  The  concealment  of 
treasurctrove  is  also  a  negative  misprision.*' 

Misprisions  merely  positive  arc  called  high  crimes  and  misdcmcan- 

'  Fourth  Rep.  of  Commiss.  on  Criin.  Law,  p.  xl.     Blackst.  Com.  b.  iv.  e.  vli. 

"^  Fourth  Kep.  of  Com.  on  Crim.  L.  p.  xii. 

3  Yearb.  2  Ric.  III.  10  Staundf.  P.  C.  37.  Kel.  71.  1  Hale,  P.  C.  374.  1  Hawk. 

P.  C.  C.  XX. 

*  1  Hale,  P.  C.  372.  '  1  Hawk.  P.  C.  c.  xx.  §  3.     4  Rhick.  Com.  c.  Lx. 

<^  Glanv.  1.  i.  c.  2.     3  Inst.  133. 
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ours,  of  winch  the  principal  (as  Blackstone  informs  us)  is  the  mal- 
administration of  such  high  officers  as  are  in  public  trust  and  employ- 
ment. This  is  usually  punished  l)y  the  method  of  parliamentary 
impeachment ;  wherein  such  penalties,  short  of  death,  are  inflicted  as 
to  the  wisdom  of  the  house  of  peers  shall  seem  proper,  consisting 
usually  of  banishment,  imprisonment,  fines,  or  perpetual  disability. 
Hereto  also  may  be  referred  the  ofi'ence  of  embezzling  the  public 
money.  Other  misprisions  are,  in  general,  such  contempts  of  the 
executive  magistrate  as  demonstrate  themselves  by  some  arrogant 
and  undutiful  behaviour  to\\^ards  the  crown  and  government.  These 
are  :  — 

I.  Contempts  against  the  queen's  prerogative  ;  as  by  refusing  to 
assist  her  in  her  wars  or  councils  * ;  by  preferring  the  interests  of  a 
foreign  potentate  to  those  of  our  own  sovereign,  or  doing  or  receiving 
any  thing  that  may  create  an  undue  influence  in  favour  of  such 
foreign  power,  as  by  taking  a  pension  from  any  foreign  prince  with- 
out the  consent  of  the  queen.^  Contempts  against  the  prerogative 
may  also  be  by  disobeying  the  queen's  lawful  commands,  whether  by 
writs  issuing  out  of  her  courts  of  justice,  or  by  summons  to  attend 
her  privy  council,  or  letters  from  the  queen  to  a  subject,  commanding 
him  to  return  from  beyond  the  seas,  or  by  her  writ  of  ne  exeat 
regnum  or  proclamation  commanding  the  subject  to  stay  at  home. 
Contempts  against  the  queen's  person  and  government  are  by  writing, 
speaking,  or  doing  any  thing  which  may  lessen  her  in  the  esteem  of 
her  subjects,  weaken  her  government,  or  raise  jealousies  between  her 
d  h     er  subjects.^ 

Contempts  against  the  queen's  title  not  amounting  to  treason  or 
preraunire,  are  the  denial  of  her  right  to  the  crown  in  common  and 
unadvised  discourse  (for  if  by  advisedly  speaking,  it  amounts  to  a 
premunire)  *,  or  holding  that  the  common  law,  not  altered  by  jiarlia- 
ment,  ought  not  to  direct  the  right  to  the  crown ;  refusing  or  neglect- 
ing to  take  the  oaths  appointed  by  statute  for  better  securing  the 
government,  and  yet  acting  in  the  public  oflfice  or  other  capacity 
for  which  the  said  oaths  are  required  to  be  taken.  ^  Contempts  against 
the  queen's  palaces  or  courts  of  justice  are,  by  striking  any  one  there, 
by  threatening  or  reproachful  words  or  contemptuous  behaviour  to  a 
judge  sitting  in  the  courts,  or  an  affi-ay  or  riot  near  the  said  courts, 
though  out  of  their  actual  view,  or  by  rescuing  a  prisoner,  and  divers 


'  1  Hawk.  P.C.  c.  xxii.  §  2.  23  Xnst.  144.  cap.  67. 

3  1  Blackst.  Com.  p.  26G.  1  Hawk.  P.  C.  ch.  xxii.   Ibid.  ch.  xviii.  §  4.   4  Blackst. 
Com.  p.  122.  c.  ix. 

*  4  Blackst.  Com.  c.  ix.  p.  122.     Stat.  13  Ellz.  c.  i. 
5  Stat.  1  Geo.  I.     Stat.  2.  c.  xiii. 
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other  acts  which  arc  an  impediment  to  justice.^  It  is  also  a  high 
misprision  and  contempt  to  disobey  any  act  of  parliament  when  no 
particular  penalty  is  assigned,  and  is  punishable  like  the  rest  of  these 
contempts  by  fine  and  imprisonment,  at  the  discretion  of  the  queen's 
courts  of  justice.^ 

Such  is  the  general  classification  of  offences  in  our  criminal  juris- 
prudence, which,  though  not  very  satisfactory  on  any  general  prin- 
ciples, is  necessary  to  be  known  to  understand  the  matter  more 
immediately  under  our  consideration,  namely,  the  system  on  which 
proceedings  in  courts  of  criminal  jurisdiction  in  England,  in  order  to 
the  punishment  of  offences,  are  constructed  ;  and  those  proceedings 
are  divisible  into  two  kinds,  —  summary  and  recjular.  Of  the  former 
a  very  short  notice  shall  suffice. 

Summary  proceedings  are  either  by  statute  or  at  common  law ;  but 
in  both  there  is  no  jury,  and  the  guilt  or  innocence  of  the  offender  is 
decided  by  the  judge  alone. 

1.  The  due  collection  of  the  public  money  has  rendered  it  neces- 
sary, in  cases  of  frauds  on  the  excise  and  other  branches  of  the  re- 
venue, to  vest  in  the  commissioners  of  the  respective  departments, 
and  justices  of  the  peace  in  the  country  ^,  a  power  of  convicting 
offenders  in  a  summary  manner,  which,  as  Blackstone  observes,  is  a 
species  of  mercy  to  the  delinquents,  who  would  be  ruined  by  the  ex- 
pense and  delay  of  frequent  prosecutions  by  action  or  indictment. 
But  where  such  offences  are  punishable  directly  with  imprisonment 
or  transportation,  they  are  (with  very  few,  if  any,  exceptions)  triable 
only  by  information  and  indictment  before  a  jury.** 

2.  Another  branch  of  sumraaiy  proceedings  by  statute  is  that 
before  justices  of  the  peace,  in  order  to  inflict  divers  petty  pecuniary 
mulcts  and  corporeal  penalties,  denounced  by  act  of  parliament  for 
many  disorderly  offences,  such  as  common  swearing,  drunkenness, 
vagrancy,  idleness,  and  a  vast  variety  of  others ^  which  used  formerly 
to  be  punished  by  a  jury  in  the  court  leet.  These  are  deviations 
from  the  judicial  polity  of  the  kingdom,  justifiable  only  on  the  ground 
of  a  species  of  necessity,  and  which  can  hardly  be  looked  upon  with 
too  much  jealousy.  Blackstone  has  shewn,  with  abundant  reason, 
the  consequences  resulting  from  the  unwillingness  which  the  increase 
of  the  summary  jurisdiction  of  justices  of  the  peace  produces  on  the 

'  Staundf.  P.  C  38.  3  Inst.  140,  141.  Cro.  Car.  373.  ibid.  503.  1  Hawk. 
P.  C.  c.  xxi.  §  10.     Ibid  §  5. 

"^  1  Hawk.  P.  C.  c.  xxii.  §  5.     Ibid  c.  xxi.  §  15. 

^  As  to  the  excise,  see  stat.  4  &  5  Vict.  c.  xx.  §  2G.  &c.  As  to  mode  ol"  proceed- 
ing for  oiTcnces  against  the  customs,  see  8  &  9  Vict.  c.  Ixxxvii. 

*  Blackst.  Com.  b.  iv.  c.  xx.  p.  282,  note  by  Mr.  Justice  Coleridge. 

^  See  Lambard,  Irenarchia ;  Burn's  Justice. 
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part  of  men  of  rank  and  character  to  act  in  the  commission.     "  This 
trust,"  says  our  ilhistrions  commentator,  "  Avhcn  slighted  by  gentle- 
men, falls  of  course  into  the  hands  of  those  who  arc  not  so,  but  mere 
tools  of  office ;  and  then  the  extensive  power  of  a  justice  of  the  peace, 
which  even  in  the  hands  of  men  of  honour  is  highly  formidable,  Avill 
be  prostituted  to  mean  and  scandalous  purposes,  to  the  low  ends  of 
selfish  ambition,  avarice,  or  personal  resentment."  ^    Here  it  is  proper 
to  remark,  that  any  change  in  the  office  of  justices  of  the  peace,  the 
effect  of  which  would,  directly  or  indirectly,  be  to  entrust  to  inferior 
officers  of  the  crown  those  powers,  which  have  hitherto  been  vested 
in  men  whose  station    renders   them  perfectly  independent,  would 
be  a  very  formidable  alteration  in  the  practical  working  of  the  judicial 
branch  of  the  constitution,  and  an  inroad  upon  the  liberty  of  the  sub- 
ject ;  and  it  is,  moreover,  evidently  of  great  importance  not  to  deviate 
any  further  from  our  ancient  constitution,  by  ordaining  new  penalties 
to  be  inflicted  upon  summary  convictions,  without  the  most  urgent 
necessity. 

An  appeal  lies,  in  the  greater  number  of  cases  of  summary 
convictions  by  justices,  to  the  quarter-sessions,  or  some  other  court, 
where  the  merits  may  be  reconsidered,  and  the  same  or  fresh  evidence 
be  heard  for  and  against  the  judgment ;  and  in  all  cases  a  conviction 
may  be  removed  by  certiorari  into  the  court  of  queen's  bench,  unless 
the  statute  under  which  it  is  framed  expressly  provides  the  con- 
trary. ^ 

3.  Summary  proceedings  at  common  law  are  used  by  the  superior 
courts  of  justice  in  the  punishment  of  contempts,  by  attachment  and 
the  subsequent  proceedings  thereon.  The  contempts  thus  punished 
are  either  direct,  which  openly  insult  or  resist  the  power  of  the  courts 
or  the  persons  of  the  judges  who  preside  there ;  or  else  are  conse- 
quential, which  (without  such  gross  insolence  or  direct  opposition) 
plainly  tend  to  create  an  universal  disregard  of  their  authority.  The 
process  of  attachment  for  these  contempts  must  necessarily  be  as 
ancient  as  the  laws  themselves ;  for  laws  without  a  competent  autho- 
rity to  secure  their  administration  from  disobedience  and  contempt 
would  be  vain  and  nugatory.  A  power,  therefore,  in  the  supreme 
courts  of  justice  to  suppress  such  contempts,  by  an  immediate  attach- 
ment of  the  offender,  results  from  the  first  principles  of  judicial  esta- 
blishments, and  must  be  an  inseparable  attendant  upon  every  superior 
tribunal.  The  most  remarkable  feature  of  proceedings  of  this  nature 
is,  that  not  only  they  are  conducted  Avithout  the  intervention  of  a 
jury,  but  the  party,  having  been  brought  into  court  by  an  attach- 

'  Blackst.  Com.  ibid.  p.  282. 

^  Mr.  Justice  Coleridge's  note  to  Blackstone,  ibid.  p.  283. 
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ment,  must  either  stand  committed,  or  put  in  bail,  in  order  to  answer 
upon  oath  to  such  interrogatories  as  shall  be  administered  to  him  for 
the  better  information  of  the  court  witli  respect  to  the  circumstances 
of  the  contempt.  If  the  party  can  clear  himself  upon  oath,  he  is  dis- 
charged; but  if  perjured,  may  be  j)rosecuted  for  the  perjury.^  If  he 
confesses  the  contempt,  or  is  otherwise  convicted,  the  court  will  pro- 
ceed to  correct  him  by  fine  or  imprisonment,  or  both,  and  sometimes 
by  corporeal  or  infamous  punishment.  ^ 

The  principal  instances  of  contempts  which  arc  usually^  punished 
by  attachment,  are  divided  by  Blackstone  into  the  seven  following 
classes;  1.  Those  committed  by  inferior  judges  and  magistrates ;  by 
acting  unjustly,  oppressively,  or  irregulai-ly  in  administering  those 
portions  of  justice  which  are  intrusted  to  their  distribution^,  or  by 
disobeying  the  royal  Avrits  issued  out  of  the  superior  courts,  by  pro- 
ceeding in  a  cause  after  it  is  put  a  stop  to,  or  removed,  by  writ  of 
prohibition,  certiorari,  error,  supersedeas,  and  the  like.  For  as  the  su- 
perior courts  (and  especially  the  court  of  queen's  bench)  have  a  general 
superintendence  over  all  inferior  jurisdictions,  any  corrupt  or  iniqui- 
tous practices  of  subordinate  judges  are  contempts  of  that  superin- 
tending authority,  whose  duty  it  is  to  keep  them  within  the  bounds 
of  justice.  2.  Those  committed  by  sheriffs,  bailiffs,  gaolers,  and 
other  officers  of  the  court ;  by  abusing  the  process  of  the  law,  or 
deceiving  the  parties  by  any  acts  of  oppression,  extortion,  collusive 
behaviour,  or  culpable  neglect  of  duty.  3.  Those  committed  by 
attorneys  and  solicitors,  who  are  also  officers  of  the  respective  courts, 
—  by  gross  instances  of  fraud  and  coiTuption,  injustice  to  their 
clients,  or  other  dishonest  practices ;  for  the  malpractices  of  the 
officers  reflects  some  dishonour  on  their  employers,  and  if  frequent 
or  unpunished,  creates  among  the  people  a  distrust  against  the  courts 
themselves.  4.  Those  committed  by  jurymen  in  collateral  matters 
relating  to  the  discharge  of  their  office,  such  as  making  default  when 
summoned ;  refusing  to  be  sworn,  or  to  give  any  verdict ;  eating  or 
drinking  without  leave  of  the  court,  and  especially  at  the  cost  of 
either  party ;  and  other  misbehaviour  or  irregularities  of  a  similar 
kind ;  but  not  in  the  mere  exercise  of  their  judicial  capacities,  as  by 
giving  a  false  or  erroneous  verdict.^  5.  Those  committed  by  wit- 
nesses, by  making  default  when  summoned,  refusing  to  be  sworn 
or  examined,  or  prevaricating  in  their  evidence  when  sworn. 
6.  Those  connnitted  by  parties  to  any  suit  or  proceeding  before  the 
court,  by  disoljcdicnce  to  any  rule  or  order  made  in  tlie  2>i'ogi'Css  of 
any  cau.se ;  as  by  nonpayment  of  costs  awarded  by  the  courts  upon  a 

'  6  Mod.  73.  "  Blackst.  Com.  ibid.  p.  283,&c.     Cro.  Car.  14G. 

3  Hawk.  P.  C.  b.  ii.  c.  22.  *  R.  v.  Beardmore,  2  Burrow,  792. 

5  3  Stephen,  Com.  627.  n. 
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motion  ;  or  by  nonobservance  of  awards  duly  made  by  arbitrators  or 
umpires,  after  having  entered  into  a  rule  for  submitting  to  such  deter- 
mination. 7.  Those  committed  by  any  persons  in  the  way  of  dis- 
obedience to  the  queen's  writs,  or  other  disrespect  to  the  court's 
authority. ' 

We  will  next  consider  the  regular  and  ordinary  method  of  pro- 
ceeding  in  the  courts  of  criminal  jurisdiction ;  which  may  be  distri- 
buted under  eleven  general  heads,  following  each  other  in  progressive 
order :  namely,  1.  Arrest ;  2.  Commitment  and  bail ;  3.  Prosecution  ; 
4.  Process  ;  5.  Arraignment ;  6.  Plea  and  issue  ;  7.  Trial  and  con- 
viction ;  8.  Judgment;  9.  Reversal  of  judgment ;  10,  lleprieve,  or 
pardon;   11.  Execution. 

And  first  of  an  arrest ;  which  is  the  apprehending  or  restraining  of 
a  person  in  order  to  be  forthcoming  to  answer  an  alleged  or  suspected 
crime.  And  an  arrest  may  in  general  be  made  in  four  ways  ;  that  is 
to  say :  First,  bt/  loarrant  of  the  privy  council,  the  seci'etaries 
of  stated  or  justices  of  the  peace,  where  a  person  is  accused,  or  (in 
cases  of  felony)  suspected  of  any  crime  or  misdemeanour.  And  a 
general  warrant  to  apprehend  all  persons  suspected,  without  naming 
or  describing  any  person  in  special,  is  illegal  and  void  for  its  uncer- 
tainty.^ And  it  is  important  to  observe  here,  that  the  law  is  so 
jealous  of  the  liberty  of  the  subject  that  the  king  cannot  in  person 
arrest  or  imprison ;  but  it  must  be  done  by  some  order,  writ  or  pre- 
cept, or  process  of  some  of  his  courts."*  And  if  one  man  arrest 
another  by  the  king's  commandment,  that  shall  be  no  excuse  to  him ; 
but  he  is  nevertheless  liable  to  an  action  of  false  imprisonment^;  for, 
as  Lord  Hale  says,  though  the  king  is  not  under  the  coercive  power 
of  the  law,  yet  in  many  cases  his  commands  are  under  the  directive 
power  of  the  law,  which  consequently  makes  the  act  itself  invalid  if 
unlawful,  and  so  renders  the  instrument  of  the  execution  thereof 
obnoxious  to  the  punishment  of  the  law.  ^ 

Secondly,  by  officers  ivithout  worrant.  An  arrest  may  be  executed 
by  a  justice  of  the  peace,  the  sheriif,  the  coroner,  or  the  constable, 
where  a  breach  of  the  peace  is  committed  in  their  view,  or  on  pro- 
bable  suspicion  where   a   felony   has   been   actually  committed,  or 

'  4  Blackst.  Com.  cb.  xx. 

2  Lord  Raym.  65.  Entick  u.  Carrlngton,  2  Wilson,  175.  11  St.  Trials,  317-19. 
4  Steph.  Com.  c.  xvi.  p.  354.  n.  (b.) 

3  1  Hale,  P.  C.  580.  2  Hawk.  P.  C.  c.  xili.  §  10.  17.  Money  v.  Leach,  1  W. 
Blackst.  Rep.  555.  As  for  searcb  warrants,  see  1  Harrison,  Dig.  Criminal  Law, 
ciii.  p.  2159. 

*  2  Hale,  P.  C.  131.,  16  Hen.  VL  Monstrans  de  fait,  182.  1  H.  7.  4  b.  2  Co. 
Inst.  Cap.  XV.  p.  187. 

^  1  Hale,  P.  C.  44.  n.  b.  ^1  Hale,  P.  C.  44.     Stanndforde,  P.  C.  102  b. 
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a  dangerous  wound  given,  whereby  a  felony  is  likely  to  follow.  And 
watchmen,  whether  appointed  under  the  statute  of  Winchester, 
13  Ed.  I.  c.  iv.,  or  such  as  arc  mere  assistants  to  tlie  constable,  may, 
virtute  officii,  arrest  all  offenders  at  night,  and  commit  them  to  cus- 
tody till  morning. ' 

Thirdly,  any  pi'ivate  person  (and  a  fortiori,  a  peace-officei')  that  is 
present  when  any  felony  is  committed,  is  bound  by  law  to  arrest  the 
felon,  on  pain  of  fine  and  imprisonment,  if  he  escapes  through  the 
negligence  of  the  standers-by.  ^  Upon  probable  suspicion  also  a  pri- 
vate person  may  arrest  the  felon  or  other  person  so  suspected.  ^ 

Fourthly,  there  is  another  species  of  arrest,  wherein  both  officers 
and  private  men  are  concerned;  and  that  is  upon  a  liue  and  cry 
upon  a  felony  committed.  Hue  and  cry  may,  by  the  common  law, 
be  raised  either  by  precept  of  a  justice  of  the  peace,  or  by  a  peace- 
officer,  or  by  any  private  man  that  knows  of  a  felony ;  and  thereupon 
the  constable  is  to  search  his  own  vill,  and  raise  all  the  neighbouring 
vills,  and  make  2:)ursuit  with  horse  and  foot.  * 

When  a  delinquent  is  arrested  by  any  of  these  means,  he  ought  regu- 
larly to  be  carried  before  a  justice  of  the  peace,  by  wliom,  if  there  be 
sufficient  grounds  for  doing  so,  he  is  to  be  cormnitted,  or  hailed.  The 
justices,  before  they  admit  the  prisoner  to  bail,  and  one  or  two  justices 
before  he  or  they  commit,  are  to  examine  him,  but  not  on  oath,  and  to 
take  the  examination  on  oath  of  any  witnesses  who  can  be  procured,  in 
writing.  ^  ,  Unless  the  balance  of  testimony  is  strongly  in  favour  of  the 
innocence  of  the  prisoner,  he  must  either  be  committed  to  prison,  (by 
mittimus,  or  warrant  of  the  justice,  under  his  hand  and  seal,  containing 
the  cause  of  the  committal)  or  give  bail ;  that  is,  put  in  securities  for 
his  appearance  to  answer  the  charge  against  him.  But  some  offences 
are  not  bailable  except  by  two  justices  of  the  peace  ^  or  by  the  court 
of  queen's  bench  or  any  judge  thereof  in  time  of  vacation^,  or  by  a 
magistrate  of  a  metropolitan  police  court  under  2  &  3  Vict.  c.  71. 
s.  36. ;  and  persons  committed  by  either  house  of  parliament  cannot 
be  bailed  even  by  the  court  of  queen's  bench  so  long  as  the  session 

'  Blackst.  Com.  b.  iv.  c.  xxi.  p.  291,  292.  "  2  Hawk.  V.  C.  74. 

^  Stat.  30  Geo.  II.  c  xxi. ;  see  Samuel  v.  Payne,  Doiigl.  345. 

*  2  Hale,  P.  C.  100-104.     4  Steph.  Com.  ch.  xvi.' 

^  Stat.  7  Geo.  IV.  c.  Ixiv.  §  2,  3.  And  by  stat.  6  &  7  Will.  IV.  prisoners  oliarged 
before  justices  may  have  the  assistance  of  attorney  and  counsel.  4  Stopli.  Com. 
ch.  xvii. 

^  Stat.  7  Geo.  IV.  c.  Ixiv.  §  1.;  extended  by  Stat.  5  &  6  "Will.  IV.  c.  xxxviii.  §  3, 
enabling  two  justices  to  take  bail  in  cases  of  charges  of  felony. 

"  As  to  the  court  of  queen's  bench  bailing  fur  treason,  murder,  itc.  see  2  Inst. 
189;  Latch.  12;  Vaugh.  157;  Comb.  iii.  298  ;  1  Comyns  Dig.  495.  And  as  to  one 
judge  of  the  queen's  bench,  see  Skin.  G«9 ;  Salk.  10^;  Stra.  911  ;  1  Comyns 
Dig.  497. 
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lasts ;  and  such  as  are  committed  for  contempts  by  any  of  the  queen's 
superior  courts  are  bailable  only  by  the  court  by  whom  they  were 
committed.^  To  refuse  or  delay  to  bail  any  person  bailable  is  an 
oflence  against  the  liberty  of  the  subject  in  any  magistrate  by  the 
common  law'^  as  well  as  by  the  statute  of  Westminster  1.  3  Ed.  I. 
c.  15.,  and  the  Habeas  Corpus  Act,  31  Car.  I.  c.  2.^  And  lest  the 
intention  of  the  law  should  be  frustrated  by  the  justices  requiring 
bail  to  a  greater  amount  than  the  nature  of  the  case  demands,  it  is 
expressly  declared  by  1  W.  and  M.  st.  2.  c.  1.  that  excessive  bail 
ought  not  to  be  required,  though  what  bail  shall  be  called  excessive 
must  be  left  to  the  courts  on  consideration  of  the  circumstances,  to 
determine.  And  on  the  other  hand  if  the  magistrate  takes  insuf- 
ficient bail,  he  is  liable  to  be  fined  if  the  criminal  doth  not  appear.  •* 
It  is  necessary  to  add  here,  that  by  stat.  6  &  7  Will.  IV.  all  persons 
held  to  bail  or  committed  to  prison  are  entitled,  on  payment  of  a 
reasonable  sum,  to  copies  of  the  depositions  on  which  they  had  been 
so  held  to  bail  or  committed. 

The  next  step  towards  the  punishment  of  offenders  is  their  prosecu^ 
Hon,  or  the  manner  of  their  formal  accusation.  And  this  is  either 
upon  a  previous  finding  of  the  fact  by  an  inquest  or  grand  jury,  or 
without  such  previous  finding.  The  former  way  is  either  by  present- 
ment or  indictment. 

A  presentment  properly  speaking,  is  the  notice  taken  by  a  grand 
jury  of  any  oifences  from  their  own  knowledge  or  observation^, 
without  any  bill  of  indictment  laid  before  them  at  the  suit  of  the 
queen.  As  the  presentment  of  a  nuisance,  a  libel,  and  the  Kke, 
upon  which  the  officer  of  the  court  must  afterwards  frame  an  indict- 
ment.'' But  a  presentment,  according  to  the  moi*e  comprehensive 
meaning  of  the  term,  also  includes  inquisitions  of  office,  which  are  the 
act  of  a  jury,  summoned  by  the  proper  officer  to  inquire  of  matters 
relating  to  the  crown,  upon  evidence  laid  before  them.  Of  this 
latter  species  is  the  coroner's  inquisition  of  the  death  of  a  man, 
when  it  finds  any  one  guilty  of  homicide ;  for  in  such  cases  the 
offi^ndcr  so  presented  must  be  arraigned,  or  put  upon  his  trial  upon 
this  inquisition,  which  brings  it  to  a  kind  of  indictment.' 

An  indictment  is  a  written  accusation  of  one  or  moi-e  persons  of  a 
crime  or  misdemeanour,  preferred  to  and  presented  on  oath  by  a 
grand  jury,  who  must,  by  the  common  law,  be  freeholders,  and  are 

'  As  to  committals  by  the  houses  of  parliament,  see  Stockdale  v.  Hansard,  8  Dowl. 
P.  C.  148.  297.  474.     As  to  superior  courts,  see  Staundf.  P.  C.  73,  b. 

2  Hawk.  P.  C.  b.  ii.  c.  xv.  §  13.  Also  56  Geo.  III.  c.  100, 

"  Hawk.  P.  C.  b.  ii.  c.  xv.  §  6. ;  and  vid.  stat.  7  Geo.  IV.  c.  64.  §  5,  6. 
^  Lambard,  Irenarchia,  lib.  iv.  c.  v. 
6  2  Inst.  739.  '  Blackst.  Com.  b.  iv.  c.  xxiii.  p.  301. 
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required  (at  the  sessions  of  the  peace)  by  stat.  6  Geo.  IV.  c.  1.  to 
have  the  same  quahfi cation  as  petty  jurors ;  but  at  courts  of  oyer  and 
terminer  and  gaol-delivery  they  are  usually,  or  ought  to  be,  gentlemen 
of  the  best  figure  in  the  county.  The  sheriff  of  every  county  is  bound 
to  return  at  every  session  of  the  peace,  and  every  commission  of  oyer 
and  terminer,  and  of  general  gaol-delivery,  twenty -four  good  and  lawful 
men  of  the  county;  and  these  are  sworn  upon  the  grand  jury,  to  the 
amount  of  twelve  at  the  least,  and  not  more  than  twenty-three,  that 
twelve  may  be  a  majority.  This  grand  jury  are  previously  instructed 
in  the  articles  of  their  inquiry,  by  a  charge  of  the  judge  who  presides 
on  tlie  bench.  They  then  withdraw  to  sit  and  receive  indictments, 
which  are  preferred  to  them  in  the  name  of  the  queen,  but  at  the 
suit  of  any  private  prosecutor;  and  they  are  only  to  hear  evidence 
on  behalf  of  the  prosecution  ;  for  the  finding  of  an  indictment  is  only 
in  the  nature  of  an  inquiry  or  accusation,  which  is  afterwards  to  be 
tried  and  determined;  and  the  grand  jury  are  only  to  inquire  on 
their  oaths  whether  there  be  sufficient  cause  to  call  upon  the  party 
to  answer  it.  A  grand  jury,  however,  ought  to  be  thorougldy 
persuaded  of  the  truth  of  an  indictment  so  far  as  their  evidence 
goes,  and  not  to  rest  satisfied  merely  with  remote  probabilities ; 
a  doctrine,  as  Blackstone  observes,  that  might  be  applied  to  very 
oppressive  purposes.' 

When  the  grand  jury  have  heard  the  evidence,  if  they  think 
it  a  groundless  accusation,  they  endorse  on  the  back  of  the  bill, 
not  a  true  hill,  or  not  found;  and  then  the  party  is  discharged  without 
further  answer  and  without  payment  of  fees.^  But  a  fresh  bill 
may  be  afterwards  preferred  to  a  subsequent,  though  not  to  the  same 
grand  jury.^  If  they  are  satisfied  of  the  truth  of  the  accusation,  they 
then  endorse  upon  it  a  true  bill.  The  indictment  is  then  said  to  be 
found,  and  the  party  stands  indicted.  But  to  find  a  bill,  there  must 
at  least  twelve  of  the  jury  agree  ;  for,  as  Blackstone  remarks,  so 
tender  is  the  law  of  England  of  the  lives  of  the  subjects,  that  no 
man  can  be  convicted  at  the  suit  of  the  crown  of  any  capital  oftence, 
unless  by  the  unanimous  voice  of  twenty-foiu'  of  his  equals  and 
neighbours ;  that  is,  by  twelve  at  least  of  the  grand  jury  in  the  first 
place  assenting  to  the  accusation,  and  afterwards,  by  the  whole  petit 
jury  of  twelve  more  finding  him  guilty  on  his  trial.  And  the 
indictment,  when  so  found,  is  publicly  delivered  in  court. 

The  only  species  of  proceeding  at  the  suit  of  the  crown,  without  a 
previous  indictment,  or  presentment  by  a  grand  jury,  is  now  that  of 
information.     An  information  is  a  com])laint  or  accusation  exhibited 

'  State  Trials,  iv.  188.  '      ^  St.  8  &  9  Vict.  c.  cxiv. 

^  Ilex  V.  Humphreys,  1  Caning.  &  Marsh.  601. 
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by  the  proper  officer  of  the  crown  against  a  person,  informing  the 
court  that  such  person  has  been  guilty  of  some  criminal  oflfence,  either 
immediately  against  the  crown,  or  against  a  pi'ivate  person,  Avhich, 
from  its  enormity  or  dangerous  tendency,  the  public  good  requires 
should  be  immediately  restrained  and  punished.^  Informations  are 
of  two  sorts ;  first,  those  Avhich  are  partly  at  the  suit  of  the  queen, 
and  partly  at  that  of  the  subject ;  and  secondly,  such  as  are  only  in 
the  name  of  the  queen.  The  former  are  usually  brouglit  upon  penal 
statutes,  which  inflict  a  penalty  upon  the  conviction  of  the  offender, 
one  part  to  the  use  of  the  queen,  and  another  to  the  use  of  the 
informer.^  The  latter  are  also  of  two  kinds;  first,  those  that  are 
truly  and  properly  the  queen's  suits,  and  filed  ex  officio  by  her  own 
immediate  officer,  the  attorney -general :  secondly,  those  in  Avhich 
though  the  queen  is  the  nominal  prosecutor,  yet  it  is  at  the  relation  of 
some  private  person :  and  they  are  filed  by  the  queen's  coroner  and 
attorney  in  the  court  of  queen's  bench,  usually  called  the  master 
of  the  crown-office,  who  is  for  this  purpose  the  standing  officer  of  the 
public.  The  objects  of  the  sovereign's  own  prosecutions,  filed  ex  officio 
by  his  own  attorney-general,  are  properly  such  enormous  misdemea- 
nours as  peculiarly  tend  to  disturb  or  endanger  his  government,  or  to 
molest  or  affi;ont  him  in  the  regular  discharge  of  his  royal  functions.^ 
For  offences  so  high  and  dangerous,  the  law  has  given  to  the  crown 
the  power  of  an  immediate  prosecution,  without  waiting  for  any 
previous  application  to  any  other  tribunal.  The  object  of  the  other 
species  of  informations,  filed  by  the  master  of  the  crown-office,  upon 
the  complaint  or  relation  of  a  private  subject,  are  any  gross  and 
notorious  misdemeanours,  riots,  batteries,  libels,  and  other  immoralities 
of  an  atrocious  kind  *,  not  peculiarly  tending  to  disturb  the  govern- 
ment (for  those  are  left  to  the  care  of  the  attorney-general),  but  which, 
on  account  of  their  magnitude  or  pernicious  example,  deserve  the 
most  public  animadversion.'^  But  this  last  species  of  information  can- 
not now  be  filed  without  express  direction  from  the  court  of  queen's 
bench  ^;  and  though  the  granting  permission  to  file  such  an  infor- 

'  3  New  Abr.  164.  There  are  also  informations  in  the  nature  of  a  civil  suit, 
which  are  filed  by  the  attorney-general  in  the  court  of  exchequer  or  the  court  of 
chancery,  on  behalf  of  the  crown,  in  matters  of  property. 

^  See  the  limitation  of  these  prosecutions,  by  stat.  13  Eliz.  c.  v.,  to  one  year  after 
the  offence,  when  brought  by  a  common  informer,  where  part  of  the  penalty  is 
givea  to  the  prosecutor  ;  two  years  more,  when  brought  on  behalf  of  the  crown ; 
and  two  years  from  the  commission  of  the  offence,  where  the  forfeiture  is  originally 
given  to  the  crown. 

^  Blackst.  Com.  b.  iv.  c.  xxiii.  p.  308. 

^  2  Hawk.  P.  C.  c.  xxvi.  §  1.  ^  Blackst.  Com.  ibid. 

^  Stat.  4  &  5  Will,  and  Mary,  c.  xviii. ;  which  also  recjuires  prosecutors  to  give 
security  for  costs. 
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mation  is  a  matter  of  judicial  discretion,  the  court  have  uniformly 
observed  certain  salutary  rules  and  restrictions  in  the  exercise  of 
that  power.  The  proceeding  by  informationis  as  ancient  as  the 
common  law  itself:  but  informations  of  every  kind  arc  con- 
fined by  the  constitutional  law  to  mere  misdemeanours  only ;  for 
wherever  any  capital  offence  or  felony  is  charged,  the  same  law 
requires  that  the  accusation  be  warranted  by  the  oath  of  twelve  men, 
before  the  party  shall  be  put  to  answer  it.'-  And  it  must  be  remem- 
bered, that  as  to  those  offences  in  which  informations  are  permitted 
by  the  law,  tlie  same  process  is  issued,  the  same  pleas  are  allowed, 
the  same  trial  by  jury  had,  and  the  same  judgment  given  by  the  same 
judges,  as  if  the  jarosecution  had  originally  been  by  indictment.  But 
when  the  statute  3  Hen.  VIII.  c.  i.  had  extended  the  jurisdiction  of 
the  star-chamber  the  members  of  which  were  the  sole  judges  of  the 
law,  the  fact  and  the  penalty  ;  and  when  the  statute  1 1  Hen.  VIII. 
c.  iii.  had  permitted  informations  to  be  brought  by  any  informer  upon 
any  penal  statute  not  extending  to  life  or  member,  at  the  assizes,  or 
before  the  justices  of  the  peace,  who  were  to  hear  and  determine  the 
same  according  to  their  own  discretion,  then  it  was  that  the  legal  and 
orderly  jurisdiction  of  the  court  of  king's  bench  fell  into  disuse  and 
oblivion,  and  Empson  and  Dudley  (the  wicked  instruments  of  king 
Heniy  the  Vllth)  by  hunting  out  obsolete  penalties,  with  other 
oppressive  devices,  continually  harassed  the  subject,  and  shamefully 
enriched  the  crown.  Tlie  latter  of  these  acts  was  soon  indeed 
repealed  by  statute  1  Henry  VIII.  c.  xvi. ;  but  the  court  of  star- 
chamber  continued  in  high  vigour  and  daily  increasing  its  authority, 
for  more  than  a  century  longer,  till  finally  abolished  by  stat.  10  Car. 
I.  c.  X. 

Upon  this  dissolution  the  old  common  law  ^  authority  of  the  court 
of  king's  bench,  as  the  custos  morum  of  the  nation,  being  found  necessary 
to  reside  somewhere,  for  the  peace  and  good  government  of  the  king- 
dom, was  again  revived  in  practice  ^  It  is  true  Sir  INIatthew  Hale  is 
said  to  have  been  no  friend  to  this  method  of  prosecution ;  but  this 
dislike  Blackstone  attributes  to  the  ill  use  which  the  master  of  the 
crown  office  then  made  of  his  uncontrolled  authority,  rather  than  to 
his  doubt  of  the  legality  of  informations,  or  their  propriety  on  urgent 

'   1  Shower,  118. 

'^  Tlie  proceedings  in  the  star-chamber  vrere,  under  stat.  3  Ilcn.  VII.  c.  i.,  by 
information.  That  court  caused  the  ancient  legal  and  orderly  jurisdiction  of  the 
king's  bench,  as  custos  morum  of  the  nation,  to  fall  into  disuse,  which  was  again 
revived  on  the  abolition  of  the  star-chamber.     Blackst.  b.  iv.  c.  xxiii.  p.  309,  310. 

^  I'rynn's  Case,  5  Mod.  484. 

*  Styl.  Itep.  217.  245.  Styl.  Pract.  tit.  Information,  p.  1B7.  (edit.  IGoT.)  Foun- 
tain's case,  1  Sid.  152.     Dudley's  case,  2  Sid.  71. 
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occasions.  This  oppressive  use  of  them  in  the  times  preceding  the 
Revokition,  caused  an  unsuccessful  struggle  soon  after  the  accession  of 
King  William  ^  to  procure  a  declaration  of  their  illegality  by  tlie 
judgment  of  the  court  of  king's  bench.  In  a  few  years  afterwards  a 
more  temperate  remedy  was  applied  in  pai'llament,  by  stat.  4  &  5  W. 
&  Mary,  c.  xvili.,  already  referred  to.  But  the  act  does  not  restrain 
informations  at  the  suit  of  the  crown  filed  by  the  attorney-general.'^ 

There  is  one  species  of  informations  still  further  regulated  by  stat. 
9  Anne,  c.  xx. ;  namely,  those  in  the  nature  of  a  writ  of  quo  icarranto ; 
which  is  a  mandatory  letter  in  the  queen's  name,  requiring  the  person 
to  whom  it  is  directed  to  show  by  Avhat  authority  or  title  he  holds  or 
exercises  some  office  or  franchise,  which  he  is  alleged  to  have  usurped 
or  intruded  into.  The  modern  information  tends  to  tlie  same  purpose 
as  the  ancient  writ,  being  generally  made  use  of  to  try  the  civil  rights 
of  such  franchises,  though  it  is  commenced  by  leave  of  the  court,  or 
at  the  will  of  the  attorney-general ;  being  properly  a  criminal  prose- 
cution, in  order  to  fine  the  defendant  for  his  usurpation,  as  well  as  to 
oust  him  from  his  office,  yet  usually  considered  at  present  as  merely 
a  civil  proceeding.  These  are  all  the  modes  of  prosecution  recognised 
by  the  law  of  England  as  it  now  stands,  of  which  that  by  indictment 
is  the  most  common.^ 

The  next  step  in  a  criminal  proceeding,  if  the  accused  be  not  in 
custody,  is  Issuing  process  to  bring  him  to  answer  the  indictment ; 
for  though  he  may  be  indicted  in  his  absence,  the  indictment  cannot 
be  tried  unless  he  personally  appears,  according  to  the  rules  of  justice 
in  all  cases,  and  the  express  provision  of  stat.  28  Ed.  III.  c.  ill.  in 
capital  ones.'* 

On  an  indictment  for  any  misdemeanour,  the  proper  process  is  a 
venire  facias,  in  the  nature  of  a  summons  to  the  person  indicted, 
(though  a  capias  may  issue,)  followed  by  a  distress  infinite  on  his 

'  1  Saund.  301.  Pryim's  cuse,  ubi  S2ip.  Comb.  141  ;  Far.  361.  R.  v.  Bcrcbet, 
1  Show,  106.  ^  4  Blackst.  Com.  c.  xxiii. 

2  There  was  formerly  another  species  of  prosecution,  called  an  appeal ;  which 
was  a  suit  by  a  private  prosecutor,  and  not  by  the  crown.  See  Abram  Thornton's 
case,  1  Barn.  &  Adol.  405.  But  it  is  abolished  by  stat.  59  Geo.  III.  c.  xlvi. ;  and 
appeals  of  treason  were  abolished  at  an  earlier  period.     1  Hale,  P.  C.  349. 

"  The  civil  law  follows  the  same  rule,  but  more  generally.  Ulpian  says,  "  Ab- 
sentem  in  criminibus  damnari  non  debere,  Divus  Trajanus  Julio  Frontoni  rescrip- 
sit."  L.  5.ff.  De  Pcenis.  And  see  Rex  v.  University  of  Camb.,  per  Eyre,  Just.  1. 
Strange,  566.  And  the  canonists  likewise  refer  the  principle  that  no  man  should  be 
condemned  unheard  to  the  divine  law,  citing  the  instances  of  Adam  (referred  to  by 
Mr.  Justice  Eyre,)  and  Cain,  who  were  both  called  upon  by  their  Divine  Judge  for 
their  defence,  as  a  great  example  of  justice  to  be  followed  by  all  human  judges. 
Damhouderil  Praxis,  cap.  xiii.  §  1.  Durandi  Speculum  Proem,  num.  24.  St. 
Ambros,  lib.  1.  De  Abram^  in  c.  1.  Genes.  And  see  L.  i.  §  4.  ff.  De  Postulando.  Voet, 
ad  Pand.lib.  ii.  tit  iv.  §  166. 
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lands ;  and  if  the  sheriflf  returns  that  he  has  no  lands  in  his 
bailiwick,  then  three  successive  writs  of  capias  are  issued,  com- 
manding the  sheriff  to  take  his  body,  and  have  him  at  the  next 
assizes.  But  on  indictment  for  treason  or  felony,  a  capias  is  in  general 
tlie  first  process ;  and  in  cases  of  misdemeanours,  it  is  now  the  usual 
practice  for  any  judge  of  the  queen's  bench,  under  stat.  48  Geo  III. 
c.  Iviii.,  on  certificate  of  an  indictment  found,  to  issue  his  war- 
rant immediately,  in  order  to  bring  in  the  defendant.  In  cases 
of  treason  or  felony,  and  of  misdemeanours,  the  accused  may  by 
a  peculiar  proceeding  in  which  great  exactness  is  required,  be 
outlawed.  And  the  punishment  for  outlawries  upon  indictments  for 
misdemeanours  is  the  same  as  for  outlawries  upon  civil  actions ;  but 
an  outlawry  in  treason  or  felony  amounts  to  a  conviction  and 
attainder  of  the  offence  charged  in  the  indictment,  as  if  the  offender 
had  been  found  guilty  by  a  jury  of  his  country.'  His  life  is,  how- 
ever, still  under  the  protection  of  the  law  though  it  Avas  otherwise 
anciently.^ 

Thus  much  for  process  to  bring  in  the  offender  after  indictment 
found;  during  which  stage  of  the  prosecution  it  is  that  writs  of 
certiorari  facias  are  usually  had,  though  they  may  be  had  at  any 
time  before  trial,  (and  even  afterwards  where  a  writ  of  error  does  not 
lie)  '  to  certify  and  remove  the  indictment  with  the  proceedings 
thereon  from  any  inferior  court  of  criminal  jurisdiction,  into  the  court 
of  queen's  bench,  which  is  the  sovereign  ordinary  court  of  justice  in 
causes  criminal.'* 

At  this  stage  of  prosecution  also  it  is,  that  indictments  found  by 
the  grand  jury  against  a  peer  must  (in  cases  of  treason  or  felony)  be 
certified  and  transmitted,  by  virtue  of  a  writ  of  certiorari,  into  the 
court  of  parliament,  or  into  that  of  the  lord  high  steward  of  Great 
Britain;  and  that  in  places  of  exclusive  jurisdiction,  as  the  two 
universities,  indictments  must  be  delivered  (upon  challenge  and  claim 
of  cognisance'*  to  the  courts  therein  established  by  charter,  and  con- 
firmed by  act  of  parliament,  there  to  be  severally  tried  and  de- 
termined. 

When  the  offender  either  appears  voluntarily  to  an  indictment,  or 
was  before  in  custody  or  is  brought  in  upon  criminal  process  to 
answer  it  in  the  proper  court,  he  is  immediately  to  be  arraigned 
thereon ;  which  is  the  fifth  stage  of  criminal  prosecution.     But  in 

'  2  Hale,  P.  C.  205.  "  Mirror,  c.  iv.     Co.  Litt.  128. 

3  1  Cliit.  Crim.  L.  380. 

*  This  must  be  by  leave  ol'  the  court  of  queen's  bench,  or  some  judge  thereof, 
except  in  the  case  of  the  attorney -general.     Stat.  5  &  6  Will.  IV.  c.  xxxiii.  §  1.; 
and  .';  &  (i  Will.  &  Mary,  c.  ii. ;  and  8  &  i)  Will.  HI.  c.  xxxiii.;  and  see  4  Steph-- 
Com,  ch.  xix.  p.  ^89. 
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indictments  or  informations  in  the  court  of  queen's  bench  for 
misderaeanourSj  an  appearance  by  attorney  is  allowed.  And  in  mis- 
demeanours generally,  wherever  the  proceedings  are  instituted,  the 
trial  of  the  defendant  after  he  has  once  appeared  is  permitted  to  take 
place  in  his  absence.' 

To  arraign  is  nothing  else  but  to  call  the  prisoner  to  the  bar  of  the 
court  to  answer  the  matter  charged  upon  him  in  the  indictment.'^ 
The  prisoner  is  to  be  called  to  the  bar  by  his  name,  and  the  indict- 
ment must  be  read  to  him  in  English ;  and  it  is  laid  down  by  our 
ancient  books  ^  that  though  imdcr  an  indictment  of  the  highest  nature, 
he  must  be  brought  to  the  bar  without  irons,  or  any  manner  of 
shackles  or  bonds,  unless  there  be  an  evident  danger  of  an  escape, 
and  then  he  may  be  secured  with  irons.  But  in  Layer's  case,  a.d. 
1722,  a  difference  was  taken  between  the  time  of  arraignment  and 
the  time  of  trial  (which  indeed  was  adopted  in  "VVaite's  case),  and 
accordingly  the  prisoner  stood  at  the  bar  in  chains  during  the  time  of 
his  arraignment.* 

After  the  indictment  has  been  read  to  the  prisoner,  he  is  asked 
whether  he  is  guilty  of  the  crime  whereof  he  stands  indicted,  or  not 
guilty.  If  he  stands  mute  of  malice,  or  will  not  answer  directly  to 
the  indictment  or  information,  the  court  may,  if  it  think  fit,  enter  a 
plea  of  not  yuilty  on  his  behalf.^  Where,  however,  there  is  a  doubt 
whether  the  prisoner  is  sane,  a  jury  should  be  charged  to  enquire 
whether  he  is  sane  or  not.''  If  they  find  the  affirmative,  the  plea  of 
not  guilty  may  be  entered  and  the  trial  will  proceed ;  but  if  the 
negative,  then  he  must  be  ordered  by  the  court  under  stat.  39  &  40 
Geo.  III.  c.  94.  s.  2.  to  be  kept  in  strict  custody  imtil  the  royal 
pleasure  be  known.  If  the  prisoner  confesses,  or  pleads  guilty  to  the 
indictment,  the  court  has  nothing  to  do  but  to  award  judgment ;  but 
it  is,  as  Blackstone  informs  us,  usually  very  backward  in  receiving 
and  recording  such  confession,  out  of  tenderness  to  the  life  of  the 
subject ;  and  will  generally  advise  the  prisoner  to  retract  it,  and  plead 
to  the  indictment.^ 

1  4  Blackst.  Com.  375. ;  1  Cliitt.  Cr.  L.  411.  =  2  Hale,  P.  C.  216. 

3  Blackst.  Com.  b.  iv.  c.  xxv.  p.  3-22. ;  who  cites  Bracton,  lib.  iii.  tr.  de  Coron.  c. 
xviii.  §  3.  ISlirror,  c.  v.  sect.  1.  §  54.  Fleta,  lib.  i.  c.  xxxi.  §  1.  Britton,  c.  v.  Staundf. 
P.  C.  78.     3  Inst.  34.     Kel.  10.     2  Hale,  P.  C.  219.     2  Hawk.  P.  C.  c.  xxviii.  §  1. 

4  Layer's  case,  State  Trials,  vol.  vi.  230.     Waite's  case,  1  Leach,  Cr.  Cas.  36. 

5  Stat.  7  &  8  Geo.  IV.  c.  xxviii.  §  1. 

6  Pi.  V.  Dyson,  7  Carr.  &  Pay.  305.  R.  v.  Pritcbard,  ibid.  303.  Jones's  Case, 
1  Leach,  120;  Steel's  Case,  2  Leach,  507. 

■^  Blackst.  Com.  ibid.  p.  329.  2  Hale,  P.  C.  225.  The  civil  law  will  not  allow 
a  man  to  be  convicted  on  his  bare  confession,  not  corroborated  by  evidence  of  his 
guilt,  because  there  may  be  cii'cumstances  which  may  induce  an  Innocent  man  to 

accuse  himself. 
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The  prisoner  may  plead  to  the  indictment  or  information:  1.  A 
plea  to  the  jurisdiction  ;  2.  iV  demurrer ;  3.  A  plea  in  abatement ; 
4.  A  special  plea  in  bar ;  and  5.  The  general  issue. 

1.  A  plea  to  the  jurisdiction  is  where  an  indictment  is  taken  before 
a  court  that  has  no  cognisance  of  tlie  offence ;  in  which  case  the 
prisoner  may  except  to  the  jurisdiction  of  the  court,  without  answer- 
ing at  all  to  the  crime  alleged.  ^ 

2.  A  demurrer  to  the  indictment  is  when  the  fact,  as  alleged 
tlierein,  is  allowed  to  be  true ;  but  tlie  prisoner  joins  issue  upon  some 
point  of  law  in  the  indictment,  ])y  which  he  insists  that  the  fact,  as 
stated,  is  no  felony,  treason,  or  Avhatever  the  crime  is  alleged  to  be. 
And  some  have  held  that  if  on  demurrer  the  point  of  law  be  adjudged 
against  the  prisoner,  he  shall  have  judgment  and  execution,  as  if 
convicted  by  verdict.-  But  this  is  denied  by  others ^  who  hold,  that 
in  such  case  he  shall  be  directed  and  received  to  plead  the  general 
issue,  —  not  (/uilti/,— after  a  demurrer  determined  against  him.  And 
this,  Blaclvstone  remarks,  appears  the  more  reasonable ;  because  it  is 
clear,  that  if  the  prisoner  freely  discovers  the  fact  in  court,  and  refers 
it  to  the  opinion  of  the  court  whether  it  be  felony  or  no,  and, 
upon  the  fact  thus  shown,  it  appears  to  be  felony, — the  court  will 
not  record  the  confession,  but  admit  him  afterwards  to  plead  not 
guilty.  "^  However,  upon  this  doubt,  demurrers  to  indictments  are 
seldom  used,  since  the  same  advantages  may  be  taken  upon  a  plea  of 
not  guilty,  or  afterwards  in  arrest  of  judgment,  Avhen  the  verdict  has 
established  the  fact.  And  in  very  clear  and  obvious  cases,  a  legal 
objection  may  be  taken  by  motion  to  quash  the  indictment.  ^ 

3.  A  plea  in  abatement  is  principally  for  a  misnomer,  a  wrong 
name,  or  a  false  addition  to  the  prisoner.  But  little  advantage 
accrues  to  the  prisoner  by  means  of  these  dilatory  pleas ;  because  if 
the  exception  be  allowed,  a  new  bill  of  indictment  may  be  framed 
accoi'ding  to  what  the  prisoner  in  his  plea  avers  (which  he  is  bound 
to  do)  to  be  his  true  name  and  addition.  Or  by  stat.  7  Geo.  IV.  c. 
64.  s.  19.  the  indictment  or  information  may  be  amended  by  order  of 
the  court.  And  a  plea  in  abatement  is  a  dilatory  plea,  and  must 
be  pleaded  with  strict  exactness.'' 

4.  Special  pleas  in  har  go  to  the  merits  of  the  indictment,  and 
give  a  reason  why  the  pi'isoner  ought  not  to  answer  it  at  all,  nor  put 
himself  upon  his  trial  for  the  crime  alleged.      These  are  of  four  kinds, 

'  Blackst.  Com.  b.  iv.  c.  xxvi.  p.  333.     2  Hale,  V.  C.  23G, 
«  2  Hawk.  r.  C.  334.  -  Ibid. 

''  Blackst.  Cora.  ibid.  2  Halo,  P.  C.  225.  R.  v.  Phelps,  1  C.  &  M.  181.  R.  v. 
Adams,  ibid.  299. 

'■•  1  Chitt.  Crim.  L.  299. 

'^  O'Connell  and  others  v.  the  Queen,  11  Clerk  &  Finnel,  l/JG. 
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namely,  1.  a  pica  o£  autrefois  acquit,  or  a  former  acquittal;  -wlilch  is 
grounded  on  the  universal  maxim  of  the  common  law  of  England, 
that  no  man  is  to  be  brought  into  jeopardy  more  than  once  for  the 
same  offence :  2.  a  plea  of  autrcfoia  convict,  or  a  former  conviction 
for  the  same  identical  crime:  3.  a  plea  of  autrefois  attaint,  or  a 
former  attainder  for  the  same  felony  as  that  charged  in  the  indictment ' : 
4.  lastly,  a  pardon  may  be  pleaded  in  bar,  as  at  once  destroying  the 
end  and  pui'pose  of  the  indictment,  by  remitting  that  punishment 
which  the  prosecution  is  calculated  to  inflict.  And  in  treason  and 
felony,  when  a  prisoner's  plea  in  bar  is  found  against  him  upon  an 
issue  tried  by  a  jury,  or  adjudged  against  him  by  the  court,  he  is  not 
concluded  thereby,  as  in  a  civil  action,  nor  convicted  thereon,  but 
shall  have  judgment  of  resjoondent  ouster,  and  may  plead  over  to  the 
felony  the  general  issue  not  cjuiltij.  ^  But  in  misdemeanours,  if  a  plea 
in  bar  be  found  against  the  defendant,  it  is  final  in  general,  and  he 
cannot  plead  over.  ^  And  the  same  distinction  between  felonies  or 
treasons  and  misdemeanours  prevails  with  respect  to  pleas  in  abate- 
ment.'* The  defendant,  however,  usually  pleads  the  general  issue, 
denying  the  felony  charged,  at  the  same  time  that  he  pleads  autrefois 
acquit,  and  if  the  latter  plea  is  found  against  him,  the  trial  proceeds 
on  the  other. 

5.  The  general  issue,  or  plea  of  7iot  guilty,  is  the  only  plea  upon 
which  the  prisoner  can  receive  judgment  of  death.  When  the 
prisoner  has  thus  pleaded  not  guilty,  issue  is  joined  on  the  part  of  the 
crown  by  a  replication  put  in  by  the  clei'k  of  the  assize  or  of  the 
arraigns,  that  the  prisoner  is  guilty,  and  that  he  is  ready  to  prove 
him  so ;  and  the  pi'isoner  is  immediately  asked  how  he  will  be  tried ; 
to  which  he  ought  to  answer,  hj  God.  and  my  country,  if  a  commoner ; 
and  if  a  peer,  by  God  and  my  peers.  ■'  When  the  prisoner  has  put 
himself  upon  his  trial  per  pais  —  by  the  country  (that  is  to  say,  by 
jury),  the  clerk  answers  in  the  humane  language  of  the  law,  which 
always  hopes  that  a  party's  innocence  rather  tlian  his  guilt  may 
appear,  God  send  thee  a  good  deliverance ;  and  they  proceed,  as  soon 
as  conveniently  may  be,  to  trial,  the  manner  of  which  we  are  next  to 
consider. 

I.  The  first  method  of  trial  used  in  criminal  cases  is  that  liy  ihe 
peers  of  Great  Britain  in  the  court  of  parliament,  or  the  court  of  the 
lord  high  steward,  when  a  peer  is  indicted  for  treason  or  felony. 
Of  this  enough  has  been  said  in  the  preceding  chapter,  to  which  we 

'  Stat.  7  &  8  Geo.  IV.  c.  xxviii.  §  4.  "^2  Hale,  V.  C.  239. 

3  Archbold,  Crim.  Tl.  by  Jervis,  7th  edit.  p.  86.  11.  v.  Taylor,  3  E.  &  C.  502. 
But- it  seems  that  it  is  not  final  where  the  plea  does  not  contain  a  confession  of  the 
fact  alleged  in  the  indictment,  and  that  in  such  case  the  defendant  may  plead  over 

*  Rex  r.  Gibson,  8  East,  107.  ■'  And  see  stat.  7  &  8  Geo.  IV.  c.  xxyiii. 
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Avill  only  add,  tliat  in  the  method  and  regulation  of  its  proceedings  it 
differs  little  from  the  trial  per  patriam,  or  by  jury  ;  except  that  no 
special  verdict  (which  is  a  verdict  finding  the  bare  facts  of  the  case, 
and  leaving  the  law  arising  thereon  to  the  court  above)  can  be  given 
in  the  trial  of  a  peer  ^,  because  the  lords  of  parliament,  or  the  lord 
high  steward  (if  the  trial  be  had  in  his  court),  arc  judges  sufficiently 
competent  of  the  law  that  may  arise  from  the  fact ;  and  except  also 
that  the  peers  need  not  all  agree  in  their  verdict,  but  the  greater 
number,  consisting  of  twelve  at  the  least,  will  conclude  and  bind  the 
minority.^ 

II.  Of  the  same  nature  is  the  trial  by  juiy,  or  the  country.  That 
trial  by  the  peers  of  every  Englishman,  as  the  great  bulwark  of  his 
liberties,  is  secured  to  him  by  the  great  charter^  :  Nullus  liber  homo 
capiatur,  vcl  imprisonetur,  aut  exulet,  aut  aliquo  alio  modo  destruatur, 
nisi  per  legale  judicium  "parium  suorum,  vel  per  legem  terra. 

If  this  trial  be  important  as  a  security  for  the  rights  and  liberties 
of  the  people  in  civil  suits  (which  we  have  already  seen),  it  must  be 
still  more  so  in  criminal  proceedings,  involving  the  liberty,  the 
reputation,  and  the  life  of  the  subject.  The  judicial  power,  the 
exercise  of  which  must  be  vigorous  and  uncontrolled,  especially  in 
criminal  causes,  for  the  preservation  of  public  and  private  peace  and 
security,  is  for  that  very  reason  so  formidable,  that  to  prevent  its 
overl)alancing  the  other  branches  of  a  mixed  form  of  polity,  without 
weakening  its  constitutional  authority,  may  be  numbered  among  the 
most  difficult  problems  of  public  law ;  and  this  is  accomplished  in  the 
English  constitution  by  ordaining  that  the  sword  of  justice  shall  not 
be  wielded  by  the  representatives  and  servants  of  the  crown,  without 
admitting  to  a  share  of  that  power  the  commons  of  the  judicial  order. 
It  has,  indeed,  been  remarked,  that  the  existence  in  any  community 
of  a  standing  body  of  functionaries,  invested  with  the  sole  power  of 
determining  upon  accusations  involving  the  liberty  and  life  of  their 
fellow-citizens,  must  greatly  endanger,  or  perhaps  destroy,  liberty ; 
but  that,  in  our  constitution,  such  a  danger  is  so  effectually  guarded 
against,  that  no  Englishman  can  point  out  any  person  as  the  sole 
future  arbiter  of  his  fjite,  in  the  event  of  a  criminal  accvisation  being 
brought  against  him.  The  founders  of  the  English  law  have,  on 
these  principles,  with  excellent  forecast  contrived  that  no  man  should 
1)0  called  to  answer  to  the  king  for  any  capital  crime,  luiless  upon  the 
preparatory  accusation  of  twelve  or  more  of  his  fellow-subjects,  the 
grand  jury  ;   and  that  the  truth  of  every  accusation,  W'hether  pre- 

'  Halt.  IIG. 

-  J'.lackst.  Com.  b.  iv.  c.  xxvii.  p.  .'UH,  34!>.    Foster,  '247.    Stat.  7  Will.  III.  c.  iii. 
Kclynge  5G. 

-^  Stilt.  9  Hen.  III.  c.  -xxix. 
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ferred  in  the  shape  of  indictment  or  information,  should  afterwards 
be  confirmed  by  the  unanimous  suffrage  of  twelve  of  his  equals  and 
neighbours,  indifferently  chosen,  and  superior  to  all  suspicion. 

What  has  been  said  of  juries  in  general,  and  trial  thereby,  in  civil 
cases,  will  greatly  shorten  our  present  remarks  with  regard  to  the 
trial  of  criminal  suits.  "When  the  prisoner  on  his  arraignment  has 
pleaded  not  guilty,  and  for  his  trial  hath  put  himself  upon  the 
country,  which  country  the  jury  arc,  the  sheriff  of  the  county  must 
return  a  panel  of  jurors  liberos  et  Icrjalcs  homines,  that  is,  persons 
qualified  to  serve  as  jurors;  and  the  qualification  of  jurors,  and  the 
mode  of  impanelling  them,  are,  by  statute  6  Geo.  IV.  c.  50,  the 
same  in  criminal  as  in  civil  causes.  And  here  it  is  necessary  to 
observe  that  the  law  has  provided,  at  this  stage  of  the  proceedings, 
certain  special  securities  for  persons  on  their  trial  for  high  treason, 
or  misprision  thereof,  excepting  in  cases  where  the  overt  acts  laid  in 
the  indictment  are  assassination,  or  killing  the  king,  or  any  direct 
attempt  on  his  body  or  person,  whereby  his  life  may  be  endangered, 
or  his  person  suffer  bodily  harm.^  The  reason  of  the  rule  is,  that 
there  may  be  greater  danger  of  the  subject  being  oppressed  by  the 
influence  of  the  government  in  trials  for  state  offences,  which  partake 
of  a  political  character,  than  in  any  other  case;  and  therefore  the 
accused  ought  to  have  every  advantage,  consistent  with  the  due  con- 
viction of  offenders,  calculated  to  secure  to  him  the  most  ample  means 
of  showing  his  innocence :  but  this  principle  does  not  apply  to  an 
attempt  upon,  or  injury  to,  the  person  of  the  sovereign,  which  the 
law  looks  upon,  in  this  instance,  rather  as  a  felonious  assault  or 
murder  of  the  deepest  malignity  and  most  pernicious  nature,  than  as 
a  state  offence.  And  thus  the  provisions  of  the  stat.  39  &  40 
Geo.  III.  ch.  93.  are  extended  by  stat.  5  h  Q  Vict.  ch.  51.  to  all  cases 
of  high  treason  in  compassing  or  imagining  the  death  or  destruction  of 
the  queen,  or  in  compassing  or  imagining  any  bodily  harm  tending 
to  the  death  or  destruction,  maiming  or  wounding  of  the  queen,  or 
of  misprision  of  such  treason,  when  the  overt  act  or  acts  of  such, 
treason  alleged  in  the  indictment  shall  be  any  attempt  to  injure  in 
any  manner  whatsoever  the  person  of  the  queen ;  and  it  is  thereby 
provided  that  the  indictment,  arraignment,  and  trial,  shall  in  all  such 
cases  be  in  every  respect  as  in  a  trial  for  murder.  These  privileges 
allowed  to  persons  indicted  for  treason  are,  that  tlie  indictment  must 
be  found  within  three  years  after  the  offence  committed  ^,  and  that 
the  accused  shall  have  not  only  a  co])y  of  the  indictment,  but  a  list 
of  all  the  witnesses  to  be  produced  and  of  the  jurors  impanelled,  Avith 
their  professions  and  places  of  abode,  delivered  to  him  ten  days  before 

'  Stat.  39  &  40  Geo.  III.  c.  xciii.  "  Stat.  7  Will.  HI.  c.  iii. 
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the  trial,  and  in  the  presence  of  two  witnesses,  the  better  to  prepare 
him  for  his  defence,'  But  these  last-mentioned  indulgences  are  not 
allowed  to  persons  indicted  for  counterfeiting  the  queen's  seals.'^  All 
persons  under  trial  may,  by  stat.  6  &  7  Will.  IV.  ch.  114.  inspect  all 
depositions  taken  against  them,  and  returned  into  coiu't  without  fee 
or  reward. 

"When  the  trial  is  called  on  the  jurors  are  to  be  sworn,  as  they 
appear,  to  the  number  of  twelve,  unless  they  arc  challenged  by  the 
party.  Challenges  may  here  be  made,  cither  on  the  part  of  the 
crown  or  on  that  of  the  prisoner,  and  either  to  the  whole  array  or  to 
the  separate  polls,  for  the  very  same  reasons  that  they  may  be  made 
in  civil  causes.  But  in  all  criminal  canses,  exce[)ting  in  indictments 
for  treason  ^  aliens,  by  the  liberality  of  the  English  law,  enjoy  this 
privilege,  that  they  may  claim  to  be  tried  by  a  jury  de  medietatc,  or 
half  composed  of  foreigners,  if  so  many  can  be  found  in  the  place. 
And  besides  challenges  propter  honoris  respectum,  propter  defectum, 
propter  affectum,  and  propter  delictum,  the  nature  of  which  we  have 
seen  Avhile  considering  trials  in  civil  cases,  and  Avhich  are  called 
challenges ybr  cause,  there  is  allowed  to  the  prisoner,  in  all  trials  for 
felony  (which,  in  legal  theory,  is  in  all  cases  capital^),  a  capricious 
and  arbitrary  species  of  challenge  to  a  certain  number  of  jurors 
without  showing  any  cause  at  all,  which  is  called  a  peremptory  chal- 
lenge ;  and  for  this  two  reasons  are  given  by  Blackstone:  "  1.  As 
every  one  must  be  sensible  Avhat  sudden  impressions  and  unaccount- 
able prejudices  we  are  apt  to  conceive  upon  the  bare  looks  and 
gestures  of  another,  and  how  necessary  it  is  that  a  prisoner  (when 
put  to  defend  his  life)  should  have  a  good  opinion  of  his  jury,  the 
want  of  which  might  totally  disconcert  him,  the  law  wills  not  that  he 
should  be  tried  by  any  one  man  against  whom  he  has  conceived  a 
prejudice,  even  without  being  able  to  assign  a  reason  for  such  his 
dislike.  2.  Because,  upon  challenges  for  cause  shown,  if  the  reason 
assigned  prove  insufficient  to  set  aside  the  juror,  perhaps  the  bare 
questioning  his  indifference  may  sometimes  provoke  a  resentment,  to 
prevent  all  ill  consequences  from  which,  the  prisoner  is  still  at  liberty, 
if  he  pleases,  peremptorily  to  set  him  aside."  ^ 

The  privilege  of  peremptory  challenges  is  confined  to  the  prisoner ; 
for  by  stat.  6  Geo.  IV.  c.  50.  repealing  and  re-enacting  33   Ed.  I. 

'  >Stat.  7  Anne,  c.  xxi.  As  to  construction  of  this  act,  sec  Eegina  v.  Frost,  9. 
C.  &  r.  16-2.     2  ]\Iood.  C.  C.  140. 

2  Stat.  6  Geo.  III.  c.  liii. 

3  2  Hawk.  r.  C.  c.  xlili.  §  37.  2  Hale,  R  C.  271.  1  cS:  2  Tliil.  and  M.  c.  10.  6 
Geo.  IV.  c.  50.  s.  47. 

*  iJhickst.  Com.  b.  iv.  c.  xxvii.  p.  352,   and  Mr.  Justice  Coleridge's  note  9  ;  in 
which  he  says,  that  in  the  theory  ol'  the  common  law  all  felonies  are  capital. 
^  Blackst   Com.  b.  iv.  c.  xxvii.  p.  353. 
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Stat.  4.,  the  king  can  challenge  no  jurors  without  assigning  a  cause 
certain,  to  be  tried  and  approved  by  the  court.'  Tlie  peremptory 
challenges  of  tlie  prisoner  must,  however,  ha.ve  some  reasonable 
boundary,  otherwise  he  might  never  be  tried;  and  this  reasonable 
boundary  is  settled  by  the  common  law  to  be  the  number  of  thirty- 
five,  that  is,  one  under  the  number  of  three  full  juries.  But  by  stat. 
6  Geo.  IV.  c.  50.  s.  30.,  rej^ealing  and  re-enacting  the  provision  of 
22  Hen.  VIII.  c.  14.,  no  person  arraigned  for  felony  can  be  admitted 
to  make  any  more  than  twenty  peremptory  challenges  ^ ;  and  by 
stat.  7  &  8  Geo.  IV.  c.  xxviii.  every  peremptory  challenge  beyond 
the  number  allowed  by  law  is  void,  and  the  trial  must  proceed  as  if 
no  such  challenfre  had  been  made. 

If  by  reason  of  challenges,  or  the  default  of  the  jurors,  a  sufficient 
number  cannot  be  had  of  the  original  panel,  a  tales  may  be  awarded, 
as  in  civil  causes  (excepting  ^  in  mere  commissions  of  gaol-delivery, 
tliough  the  court  may  ore  temis  order  a  new  panel  to  be  returned 
instanter),  till  the  number  of  twelve  are  sworn  "well  and  truly  to  try, 
and  true  deliverance  make  between  our  sovereign  lady  the  queen 
and  the  prisoner  Avhom  they  have  in  charge,  and  a  true  verdict  to 
give  according  to  the  evidence." 

When  the  jury  are  sworn,  if  the  cause  be  of  any  consequence,  the 
indictment  is  usually  opened  and  the  evidence  marshalled,  examined, 
and  enforced,  by  the  counsel  for  the  crown  or  prosecution.  But  the 
common  law  does  not  permit  the  counsel  for  the  prisoner  to  address 
the  jury  in  his  defence  in  cases  of  high  treason  and  felony,  though  it 
is  otherwise  where  a  question  of  pure  law  arises.  This  restriction 
was,  however,  removed  in  cases  of  high  treason  by  stat.  7  Will.  III. 
c.  iii.,  in  parliamentary  impeachments  by  stat.  20  Geo.  II.  c.  xxx., 
and  in  all  other  cases  by  stat.  6  &  7  Will.  IV.  c.  cxiv. ;  and  notwith- 
standing the  plausible  arguments  adduced  in  defence  of  the  common- 
law  rule,  it  must  be  acknowledged  that  the  reason  of  mankind  is  in 
favour  of  the  change,  which  seems  agreeable  to  the  opinion  of  Black- 
stone.  Perhaps,  indeed,  the  unavoidable  imperfections  of  trial  by 
jury  afford  a  strong  argument  in  favour  of  the  existing  law  ;  for 
though  a  court  of  regularly  trained  and  experienced  judges  be  able 
to  see  without  assistance  all  the  bearings  of  the  evidence,  however 
complex,  on  both  sides,  a  jury  must  almost  always  be  incapable  of 
doing  so,  and  may  consequently  in  many  cases  not  thoroughly  under- 
stand nor  appreciate  the  defence  of  the  prisoner,  unless  it  be  enforced 

'  As  to  the  mode  of  challenging  for  the  crown,  see  2  Hawk.  P.  C.  c.  xlili.  §  2. 
2  Hale,  P.  C.  271  ;  3  Harg.  St.  Trials,  519. 

2  In  all  cases  of  felony,  whether  punishable  capitally  or  no,  in  Ireland  as  well  as 
England.     Gray  v.  the  Queen,  11  Clerk  and  Finnelly  (House  of  Lords),  427. 

3  4  Inst.  G8.     4  State  Trials,  728,  Cooke's  case. 


362  ADMINISTRATION    OF    CRI5IINAL   JUSTICE. 

and  explained  by  a  skilful  advocate.  The  counsel  for  the  prisoner, 
after  the  case  for  the  prosecution  has  closed,  addresses  the  court 
and  jury  in  behalf  of  his  client,  and  then  proceeds  to  produce  evi- 
dence for  the  pur[)ose  of  proving  whatever  matters  of  fact  can  be 
asserted  in  his  defence.  After  the  defence  has  closed,  the  counsel 
for  the  prosecution  may  I'eply,  if  any  evidence  has  been  brought  for- 
ward on  the  side  of  the  defence,  but  not  otherwise. 

The  doctrine  of  evidence  upon  pleas  of  the  crown  is,  in  most  re- 
spects, the  same  as  that  upon  civil  actions.  But  it  will  suffice  to  say 
here,  that  the  jury  are  not  bound  to  have  two  witnesses  to  prove 
every  fact,  unless  it  be  in  cases  of  treason  (for  the  law  has  provided 
that  restriction  as  a  security  to  the  subject  in  those  state-prosecu- 
tions ^),  and  (in  general)  in  prosecutions  for  perjury  ^,  nor  to  reject 
one  witness  because  he  is  single,  nor  always  to  believe  two  witnesses, 
if  the  probability  of  the  fact  does  upon  other  circumstances  reason- 
ably encounter  them;  for  the  trial,  as  Lord  Hale  expresses  it,  is 
not  here  simply  by  witnesses,  but  by  jury :  nay,  it  may  so  fall  out 
that  a  jury,  upon  their  own  knowledge,  may  know  a  thing  to  be 
false  that  a  witness  swore  to  be  true,  or  may  know  a  witness  to  be 
incompetent  or  incredible,  though  nothing  be  objected  against  him, 
and  may  give  their  verdict  accordingly.^  Presumptive  or  circum- 
stantial evidence  is  admitted,  as  w  ell  as  direct  evidence :  but  Black- 
stone  says  that  it  should  be  admitted  cautiously ;  for  the  law  holds 
that  it  is  better  that  ten  guilty  persons  escape  than  that  one  innocent 
suffer  ^ ;  and  Sir  Matthew  Hale  in  particular  ^  lays  down  two  rules 
most  prudent  and  necessary  to  be  observed;  —  1.  Never  to  convict 
a  man  for  stealing  the  goods  of  a  person  imknown,  merely  because 
he  will  give  no  accoimt  how  he  came  by  them,  unless  an  actual 
I'elony  be  proved  of  such  goods;  and  2.  Never  to  convict  any  person 
of  murder  or  manslaughter,  till  at  least  the  body  be  found  dead  ;  on 
account  of  two  instances  he  mentions,  where  persons  were  executed 
for  the  murder  of  others,  who    were  then  alive,  but  missing.^ 

'  By  Stat.  7  &  8  Will.  III.  it  is  declai'ed  that  both  witnesses  must  be  to  the  same 
overt  act  of  treason,  or  one  to  one  overt  act,  and  the  other  to  another  overt  act  of 
the  same  species  of  treason  (State  Tri.  ii.  p.  141.  Foster,  235),  and  not  of  distinct 
heads  or  kinds ;  and  no  evidence  shall  be  admitted  to  prove  any  overt  act  not  ex- 
pressly laid  in  the  indictment.  And  see  Sir  J.  Fenwick's  case,  St.  Tr.  v.  40,  and 
Stat.  8  Will.  III.  c.  iv.,  made  to  attaint  him  of  treason. 

2  11.  V.  Mayhew,  6  Carr.  &  Pay.  315. ;  II.  v.  Yates,  1  Carr.  &  Mar.sh.  132.;  II.  v. 
Parker,  1  Carr.  &  M.  639. 

3  llule.  Hist.  ofCom.  L.  c.  xii.  §  11. 

■•  "Divus  Trajanus  Assiduo  Sevcro  rescripsit,  sutitis  esse  i/iijniiiiliim  rdinqni  f aci- 
nus norentis  qiiam  iimoccntcm  daiiinari."  L.  5.  fl".  I)e  Pccnis.  Carniignani  elej^antly 
says,  "  Legislator  caverc  nporlet,  ve  plus  a-imiiiis  tletcgcndi  qiiam  iiinoccntia  iuendce 
ilcsidcrio  concp.datur."     Elem.  Jur.  Crim.  vol.  i.  p.  215. 

*  2  Hale,  T.  C.431. 

''  The  civil  law  hold.?  the  same  principles,  and  lays  great  stress  on  the  necessity 
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After  the  case  for  the  prosecution  and  the  defence  of  the  prisoner 
are  concluded,  if  the  importance  or  difficulty  of  the  cause  require  it, 
the  judge  sums  up  or  recapitulates  the  Avhole  of  the  evidence,  with 
such  observations  thereon  as  he  thinks  proper  for  the  guidance  of  the 
jury,  and  also  informs  them  of  the  law  arising  thereon,  pointing  out 
the  exact  nature  of  the  issue  that  they  have  to  try,  and  the  specific 
questions  upon  wliicli  the  decision  of  that  issue  must  depend ;  and 
then  they  are  to  consider  their  verdict. 

When  the  evidence  on  both  sides  is  closed,  and  indeed  when  any 
evidence  hath  been  given,  the  jury  cannot  be  discharged  (unless  in 
cases  of  evident^  necessity)  till  they  have  given  their  verdict,  but  are 
to  consider  it,  and  deliver  it  in  with  the  same  forms  as  upon  civil 
causes ;  only  they  cannot  give  a  privy  verdict,  that  is  to  say,  deliver 
their  verdict  out  of  court,  in  any  criminal  case  which  touches  life  or 
member.  ^  But  the  judges  may  either  adjourn  for  a  day  of  their  own 
authority,  where  an  adjournment  is  necessary  for  the  ends  of  justice, 
in  which  case  the  jury  are  to  be  placed  under  the  charge  of  bailiffs, 
sworn  to  keep  them  together,  and  suffer  no  access  to  them^;  or  the 
judges  may  adjourn  while  the  jury  are  withdrawn  to  confer,  and 
return  to  receive  the  verdict  in  open  court."*  And  such  public  or 
open  verdict  may  be  either  general,  —  guilty  or  not  guilty;  or 
special,  —  setting  forth  all  the  circumstances  of  the  case,  and  prayino- 
the  judgment  of  the  court  Avhether,  for  instance,  on  the  facts  stated, 
it  be  murder,  manslaughter,  or  no  crime  at  all.  This  is  where  they 
doubt  the  matter  of  law,  and  therefore  choose  to  leave  it  to  the 
determination  of  the  court ;  though  they  have  an  unquestionable 
right  of  determining  upon  all  the  circumstances,  and  finding  a  general 
verdict,  if  they  think  proper  so  to  hazard  a  breach  of  their  oaths ;  and 
if  their  verdict  be  notoriously  wrong,  they  may  be  punished  by  fine 
and  imprisonment  after  indictment  or  information.  It  is,  however,  to 
be  observed,  that  though  if  a  jury  will  obstinately  find  matter  of  law 
contrary  to  the  direction  of  the  court,  there  may  be  reason  why  they 
should  be  fined,  —  yet  barely  finding  matter  of  fact  against  the  direc- 
tion of  the  court  is  not  sufficient  cause  for  fining  them,  because  as  to 
the  matter  of  fact,  the  jury  are  the  sole  judges.  And  Blackstone 
truly  says,  that  the  practice  formerly  in  use  of  punishing  jurors, 
merely  at  the  discretion  of  the  court  for  finding  their  verdict  con- 


of  proving  the  corpus  delicti.  The  celebrated  criminalist  Julius  Clarus,  counsellor 
to  the  emperor  Charles  V.,  says,  Jiidici  ante  omnia  dehet  coustare  de  delicto.  Jul. 
Clar.  Op.  QuEest.  iv.  p.  213. 

'  Co.  Litt.  227.     3  Inst.  110.     Fost.  25.     Gould's  case,  Hil.  1764. 

~  2  Hale,  P.  C.  300 :  2  Hawk.  P.  C.  459. 

3  Kex  V.  Stone,  6  Term.  Rep.  530. 

*  3  St.  Tr.  731  ;  4  St.  Tr.  231.  455.  485. 


364  ADMINISTRATION   OF   CRIMINAL   JUSTICE. 

trary  to  the  directions  of  the  judge,  was  unconstitutional  and  illegal.^ 
In  many  instances  in  cases  of  misdemeanour,  where  the  jury  have 
found  the  prisoner  guilty,  their  verdict  has  been  mercifully  set 
aside,  and  a  new  trial  granted  by  the  court  of  king's  bench.  -  But 
there  has  been  no  instance  of  granting  a  new  trial  where  the  prisoner 
was  acquitted  upon  the  first.  ^  Neither  can  any  new  trial  be 
granted  in  cases  of  felony  or  treason ;  so  that  this  is,  in  criminal 
matters,  confined  to  cases  of  misdemeanour.^ 

If  the  jury,  therefore,  find  the  prisoner  not  guilty,  he  is  then  for 
ever  quit  and  discharged  of  the  accusation.  And  upon  such  his 
acquittal,  or  discharge  for  want  of  prosecution,  he  shall  be  imme- 
diately set  at  large,  without  payment  of  any  fee  to  the  gaoler. ''  Vnit 
if  the  jury  find  him  guilty,  he  is  said  to  be  convicted  of  the  crime 
whereof  he  stands  indicted.^ 

After  trial  and  conviction,  the  judgment  of  the  coirfc  regularly 
follows,  unless  suspended  or  arrested.  When  upon  a  capital  charge 
the  jury  have  brought  in  their  verdict  guilty,  in  the  presence  of  the 
prisoner,  he  is  cither  immedi.itely,  or  at  a  convenient  time  soon  after, 
asked  by  the  court,  if  he  has  any  thing  to  offer  why  judgment  should 
not  be  awarded  against  him.  And  it  is  the  same  wiiere  the  defendant 
is  found  guilty  of  a  misdemeanour  ;  and  he  is  brought  up,  if  absent, 
by  a  writ  of  capias,  to  receive  his  judgment.  The  prisoner  may  at 
this  ])cri()d  ofter  any  exceptions  to  the  indictment,  in  arrest  or  stay  of 
judgment,  as,  for  want  of  sufficient  certainty  in  setting  forth  either 
the  person,  the  time,  the  place,  or  the  offence. 

And  here  Blackstone  informs  us,  that  in  favour  of  life  great  strict- 
ness has  at  all  times  been  observed  in  every  point  of  an  indictment. 
Sir  Matthew  Hale,  indeed,  complains,  "  that  this  strictness  is  grown 
to  be  a  blemish  and  inconvenience  in  the  law  and  the  administration 
thereof;  for  that  more  offenders  escape  by  the  over-easy  ear  given  to 
exceptions  to  indictments  than  by  their  own  innocence ^  and  many 
times  gross  murders,  biu'glaries,  robberies,  and  other  heinous  and  crying 
offences  escape  by  these  imsecmly  niceties,  to  the  reproach  of  the  law, 
to  the  shame  of  the  government,  and  to  the  encouragement  of  vil- 
lany."  And  yet,  as  our  great  commentator  observes,  no  man  was 
more  tender  of  life  than  this  truly  excellent  judge.  But  this  extreme 
technical  pedantry  of  the  criminal  law  is  in   ])art  remedied  by  the 

'  2  ILilc,  P.  C.  c.  xxli.  p.  IGO,  IGl,  and  note.  Hood's  case,  Kelynge,  50.  BusheU's 
case,  Vaugb.  153.  Co.  Litt.  155.  b.  22C.  a.  b.  As  to  fining  juries,  see  stat.  3 
lien.  VII.  c.  i.,  repealed  by  IG  Clia.  I.  c.  10.  4.  Black  Com.  c.  27.  p.  360. 

2  1  Lev.  9.     T.  Jones,  163.     St.  Ir.  x.  416.  ^  Hawk.  P.C.  442. 

*  Kex  V.  Mawbey,  G  Term  Kcp.  G38.     13  East,  41G,  n.  (b.) 

•'•  Stat.  14  Geo.  III.  c.  xx.;  55  Geo.  III.  c.l. ;  «  &  i)  Vict.  o.  114. 

'•  lilackst.  Com.  b.  iv.  c.  xxvii.  p.  3G0,  3G1,  et  passim. 

^  Blackst.  Com.  b.  iv.  c.  xxix.  p.  375.     2  llaK-,  P.  C.  11)3.  .      . 
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statute  7  Geo.  IV.  c.  Ixiv.  sec.  20.,  which  renders  unnecessary,  for 
the  validity  of  a  conviction,  certain  merely  formal  parts  of  the  record. 
A  pardon  may  also  be  pleaded  in  arrest  of  judgment. 

If  these  resources  fail,  the  court  must  pronounce  the  judgment 
which  the  law  has  annexed  to  the  crime :  and  though  the  common 
law,  and  in  most  cases  the  statute  law,  have  vested  in  the  judge  a 
discretionary  power  within  certain  limits,  of  proportioning  the  measure 
of  punishment  to  the  circumstances  of  the  case,  —  he  cannot  award 
either  death  or  transportation  unless  the  law  has  affixed  one  of  those 
penalties  to  the  oifence ;  and  by  the  bill  of  rights,  1  stat.  W.  and  M. 
s.  2.  c.  2.  it  is  declared  as  one  of  the  ancient  rights  and  liberties  of 
the  subjects  of  this  realm  that  no  cruel  and  unusual  punishments  are 
to  be  inflicted.^  And  the  reasonableness  of  fines  has  usually  been 
regulated  by  the  principle  of  INIagna  Charta,  c.  14.,  which  requires 
amercements  to  be  proportioned  to  the  offence  and  the  circumstances 
of  the  party.  "VVlien  sentence  of  death  is  pronounced,  the  immediate 
inseparable  consequence  thereof  from  the  common  law  is  attainder. 
This  is  what,  in  the  laws  of  other  countries,  is  called  civil  death, — 
the  law  setting  a  note  of  infamy  upon  the  delinquent,  depriving  him 
of  all  civil  rights,  and  taking  no  further  care  of  him  than  to  see  him 
executed.  And  the  consequences  of  attainder  are,  1st,  certain  for- 
feitures of  lands,  and  goods,  and  chattels  to  the  crown,  which  differ 
according  as  the  offence  was  treason  or  felony,  and  according  to  the 
nature  of  the  interest  which  the  criminal  had  in  the  property ;  and, 
2d,  corrvj)tion  of  blood,  whereby  at  common  law  the  attainted  person 
can  neither  inherit  lands  nor  other  hereditaments  from  his  ancestors, 
nor  retain  those  he  was  already  in  possession  of,  nor  transmit  them 
by  descent  to  any  heir ;  but  the  same  must  escheat  to  the  lord  of  the 
fee.  By  statute  54  Geo.  III.  c.  cxlv.  corruption  of  blood  is,  how- 
ever, abolished  in  all  cases  except  the  crimes  of  high  treason  and 
murder ;  and  by  stat.  3  and  4  Wm.  IV.  c.  cvi.  sec.  10.  it  is  enacted, 
that  corruption  of  blood  on  attainder  shall  not  obstruct  descents  to 
the  posterity  of  the  offender,  where  they  are  obliged  to  derive  a  title 
through  him  or  her  to  a  remoter  ancestor.  ^ 

We  are  next  to  consider  briefly  how  judgments,  with  their  several 
connected  consequences  of  attainder,  forfeiture,  and  corruption  of 
blood,  may  be  set  aside.  There  are  two  ways  of  doing  this,  —  either 
by  falsifying  or  reversing  the  judgment,  or  else  by  reprieve  or  pardon. 

A  judgment  may  be  falsified,  reversed,  or  avoided,  in  the  first 

'  Duke  of  Devonshire's  case,  11  Hargr.  St.  Tri.  136.  Gates'  case,  4  Hargr.  St. 
Tri.  106.  And  see  stat.  9  &  10  Vict.  ch.  xxiv.  as  to  the  power  of  courts  touching 
terms  of  transportation  and  imprisonment. 

2  1  Stephen,  Comm.  408. 
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place,  without  a  lorit  of  error  for  matters  foreign  to  or  dehors  the 
record  (the  nature  of  which  is  the  same  in  criminal  as  in  civil  cases); 
that  is,  not  apparent  on  the  face  of  it,  —  where  there  can  be  shown 
some  decided  and  radical  defect  or  illegality  in  the  proceedings,  which 
totally  vitiates  and  avoids  the  whole  :  but  this  is  a  species  of  case 
that  can  but  seldom,  if  ever  occur. 

Secondly,  a  judgment  may  be  reversed  bi/  writ  of  error,  which  lies 
from  all  inferior  criminal  jurisdictions  to  the  court  of  queen's  bench, 
and  from  the  queen's  bench  to  the  house  of  lords ;  and  may  be 
brought  for  notorious  mistakes  in  the  judgment  or  other  parts  of  the 
record ;  as,  for  instance,  where  a  man  is  found  guilty  of  perjury,  and 
receives  judgment  of  felony ;  or  for  other  less  palpable  errors,  such 
as  any  irregularity,  omission,  or  Avant  of  form  in  the  process  of  out- 
lawry and  the  like.  These  writs  of  error,  to  reverse  judgments  in 
case  of  misdemeanours,  are  not  to  be  allowed  of  course,  but  on 
sufficient  probable  cause  shown  to  the  attorney-general ;  and  then 
they  are  understood  to  be  grantable  of  common  right  and  ex  dehito 
JustiticB.  And  by  stat.  8  &  9  Vict.  c.  Ixviii.  execution  on  judgments 
for  misdemeanours  is  stayed  or  suspended  on  writ  of  error  and  bail 
given  thereon,  until  such  writ  is  finally  determined. '  But  writs  of 
error  to  reverse  attainders  in  capital  cases  arc  only  allowed  ex  cjratid, 
and  not  without  express  warrant  under  the  royal  sign-manual,  or,  at 
least,  by  the  consent  of  the  attorney-general.^  In  prosecutions  for 
misdemeanour  in  the  court  of  queen's  bench,  that  court  will  grant  a 
new  trial  on  sufficient  cause  being  shown  to  set  aside  the  former  ver- 
dict. 3 

And  here  we  cannot  but  feel  surprised  that  the  Avrit  of  error,  which 
in  mere  questions  of  property  is  grantable  of  right,  should  in  causes 
wherein  the  liberty  or  even  the  life  of  the  subject  are  concerned  be  a 
matter  of  discretion  or  of  grace,  —  a  provision  little  in  accordance 
with  the  merciful  spirit  of  the  English  law.  It  is  true  that  objec- 
tions to  the  conviction  are  usually  pleaded  in  arrest  of  judgment ; 
and  the  judge  in  all  serious  cases  wherein  the  points  of  laAV  so  raised 
on  the  part  of  the  prisoner  appear  to  deserve  mature  consideration, 
reserves  them  to  be  decided,  and  the  judgment  given,  after  full 
debate  before  all  the  judges  in  the  exchequer-chamber,  and  by 
their  lordships'  advice.  But  whether  the  judgment  shall  be 
given  at  once,  or  the  exceptions  pleaded  in  arrest  of  judgment 
reserved  for  consideration  in  the  exchequer-chamber,  depends 
entirely  upon  the  judge  before  whom  tiie  cause  is  tried.  There  is 
certainly  now  no  danger  of  this  discretionary  power  being  abused ; 

•  And  see  stat.  9  &  10  Vict.  cb.  xxiv.  sec.  4. 

^  Blackst.  Com.  b.  iv.  c.  xxx.     1  Vern.  170.  17(5. 

^  Eighth  Hop.  of  the  Commissioners  on  Criminal  Law,  j).  1!». 
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for  the  judges  are  most  scrupulous  in  its  exercise,  and  invariably- 
reserve  any  point  of  law  pleaded  by  the  prisoner  which  admits  of  a 
reasonable  doubt.  But  the  law  should  be  framed  on  general  prin- 
ciples, without  regard  to  particular  times  or  persons.  The  adminis- 
tration of  justice  may  fall  into  the  hands  of  less  trustworthy  magis- 
trates ;  and  then  this  remedy  will  become  illusory,  wlierever  the 
judge  has  any  private,  political,  or  factious  purpose  to  gratify  in  the 
punishment  of  a  convicted  person,  if  he  be  secure  of  receiving  support 
from  the  preponderating  party  in  the  house  of  commons.  And  these 
reflections  apply  with  still  gi-eater  force  to  writs  of  error  in  capital 
cases,  which  are  grantable  at  the  discretion  of  the  attorney-general, 
or  the  ministers  of  the  crown,  wdio  are  always  the  leaders  of  a  poli- 
tical party,  and  removable  at  pleasure  from  their  offices.  The  law  of 
England,  we  must  acknowledge  with  regret^  is  in  this  particular  not 
equal  in  humanity  and  justice  to  the  civil  law,  which  not  only  gives 
the  prisoner  (except  in  certain  cases  wherein  the  public  safety  will 
not  admit  of  any  delay  in  the  punishment  of  a  notorious  offender)  an 
unlimited  right  of  appeal,  but  allows  any  bystander  to  appeal  for  him 
even  against  his  will.^  And,  indeed  (as  the  great  criminalist  Carpe- 
zovius  observes),  the  salutary  remedy  of  appeal  is  more  especially  to 
be  allowed  where  the  question  in  dispute  involves,  not  a  mere  civil 
and,  perhaps,  trifling  right,  but  the  life  of  a  man,  and  an  irreparable 
evil.  ^  Yet  it  is  in  those  very  cases  that  the  law  of  England  alloAvs  a 
writ  of  error  only  ex  gratia,  and  not  of  right.  We  must,  however, 
observe,  on  the  other  hand,  that  the  civil  law  allows  the  accuser  as  well 
as  the  accused  to  appeaP;  whereas,  by  the  laws  of  England,  when  a 
man  has  been  acquitted  by  a  jury  of  his  country,  he  never  can  be 
again  put  upon  his  trial  for  the  same  offence.  In  the  eighth  report  of 
the  commissioners  on  criminal  law  (p.  18,  &c.)  it  is  strongly  recom- 
mended that  all  judgments  both  for  felony  and  misdemeanour  be  ren- 
dered liable  to  revision  by  a  new  trial  on  cause  being  shown. 

An  attainder  may  also  be  reversed  by  act  of  parliament,  which  is 
the  most  effectual  remedy.  But  this  has  never,  perhaps,  been  done 
for  the  benefit  of  the  attainted  person  himself,  and  has  generally  been 
grounded  on  political  or  party  motives. 

The  effect  of  falsifying  or  reversing  an  outlawry  is,  that  the  party 

»  Mathaeus,  de  Criminibiis,  p.  744.  L.  6.  fT.  De  Appell.  L.  29.  Coil.  eod.  tit.  L. 
2.  §  ult.  ff.  Quando  Appell. 

"  The  passage  is  not  unworthy  of  quotation  :  "  Quod  si  vero  unquam  deductio 
innocentiae  et  defenslonis  reo  permittenda ;  absque  dubio  in  causis  criminalibus, 
ubi  non  de  glande  legenda,  sed  de  vita  boniinis  et  damno  irrei)arabili  agitur, 
saluberrimum  hoc  appellationis  remedium  reo  gravato  concedendum  erit."  Car- 
pezov.  Pract.  Rer.  Crim.  par.  lii.  qucest.  cxxxix.  num.  7. 

2  Mathaeus,  De  Crim.  ubi  sup. 


368  ADMINISTRATION   OF   CRIMINAL   JUSTICE. 

shall  be  in  the  same  plight  as  if  he  had  appeared  upon  the  capias  ; 
and  if  it  be  before  plea  pleaded,  he  shall  be  put  to  plead  to  the 
indictment ;  if  after  conviction  he  shall  receive  the  sentence  of  the 
law ;  for  all  the  other  proceedings,  except  only  the  process  of 
outlawry  for  his  non-appearance  remain  good  and  effectual  as 
before.  But  when  judgment  pronounced  upon  conviction  is  falsified 
or  reversed,  all  former  proceedings  are  absolutely  set  aside,  and  the 
party  stands  as  if  he  had  never  been  at  all  accused ;  restored  to  his 
credit,  his  capacity,  his  blood,  and  his  estates ;  with  I'cgard  to  which 
last,  though  they  be  granted  away  by  the  crown,  yet  the  owner  may 
enter  upon  the  grantee  with  as  little  ceremony  as  he  might  enter 
upon  a  disseisor.  But  still  he  remains  liable  to  another  prosecution 
for  the  same  offence ;  for  the  first  being  erroneous  he  never  was  in 
jeopardy  thereby.' 

The  only  remaining  ways  of  avoiding  the  execution  of  the  judg- 
ment arc  by  a  reprieve  or  a  pardon ;  whereof  the  former  is  temporary 
only,  the  other  permanent. 

A  reprieve  is  the  withdrawing  of  a  sentence  for  an  interval  of  time 
whereby  the  execution  is  suspended.  This  may  be  ex  arbitrio  judicis 
cither  before  or  after  judgment,  as,  where  the  judge  is  not  satisfied 
with  the  verdict,  or  the  evidence  is  suspicious ;  or  sometimes,  if  it  be 
a  small  felony,  or  any  favourable  circumstance  a[)pear  in  the  priso- 
ner's character,  in  order  to  give  room  to  apply  to  the  crown  for  either 
an  absolute  or  conditional  pardon. 

Reprieves  may  also  be  ex  necessitate  kf/is;  as,  where  a  woman  is 
capitally  convicted,  and  pleads  her  pregnancy  ;  though  this  is  no 
cause  to  stay  the  judgment,  yet  it  is  to  respite  the  execution  till  she 
be  delivered.  ^  And  to  try  the  truth  of  this  plea,  a  jury  of  twelve 
matrons  or  discreet  women  must  be  directed  by  the  judge  to  inquire 
into  the  fact,  who  may  be  assisted  by  a  physician^ ;  and  if  they  bring 
in  their  verdict  quick  with  child  (for  barely  with  child,  unless  it  be 
alive  in  the  womb,  is  not  sufficient),  execution  shall  be  stayed 
generally  till  the  next  session,  and  so  from  session  to  session,  till 
cither  she  be  delivered,  or  proves  by  the  course  of  nature  not  to  have 
been  with  child  at  all.' 

Another  cause  of  regular  reprieve  is,  if  the  offender  become  7io7i 
compos  between  the  judgment  and  the  award  of  execution^;  for, 
regularly,  though  a  man  may  be  contpos  when  he  commits  a  capital 

'  Hawk.  r.  C.  b.  ii.  c.  1.  §  20.     Rlackst.  Com.  b.  iv.  c.  xxxi. 

*  Hale,  r.  C.  vol.  ii.  c.  Iviii.  And  see  the  Civil  Law,  1.  iii.  IF.  Do  Pa-n.  And  see 
Bract.  De  Coron.  c.  xxxii.  §  11.     Fleta,  1.  i.  c.  xxxviii.  §  15. 

'  Ilej^.  V.  Wycberley,  8.     Carrington  and  Payne,  2G2. 

*  Blackst.  Com.  b.  iv.  c.  xxxi.     And  sect.  1.  Hale,  P.  C.  3G9. 

*  Hale,  P.  C.  vol.  i.  p.  3G9.     39  &  45  Geo.  HI.  c.  xciv. 
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crime,  yet  If  lie  becomes  non  compos  after,  he  shall  not  be  indicted  ; 
and  if  after  Indictment,  he  shall  not  be  convicted,  for  he  is  thereby 
rendered  incapable  of  making  his  defence ;  if  after  conviction,  he 
shall  not  receive  judgment,  because  he  Is  unable  to  plead  in  arrest  of 
judgment ;  and  If  after  judgment,  he  shall  not  be  ordered  to  execution, 
for  furiosus  solo  furore  punitur.  Or  the  party  may  plead  in  bar  of 
execution,  —  which  plea  may  be  either  pregnancy,  the  king's  pardon, 
an  act  of  grace,  or  diversity  of  person,  namely,  that  he  is  not  the 
same  that  was  attainted,  or  the  like.  In  this  last  case  a  jury  shall 'be 
impanelled  instanter,  to  try  this  collateral  issue,  namely,  the  identity 
of  his  person. ' 

If  neither  pregnancy,  insanity,  non-identity,  nor  other  plea  will 
avail  to  avoid  the  judgment,  and  stay  the  execution  thereon,  the  last 
and  surest  resort  is  to  the  queen's  most  gracious  pardon,  the  granting 
of  which,  as  Blackstone  expresses  It,  Is  the  most  amiable  prerogative 
of  the  crown.  By  the  exercise  of  this  prerogative  the  queen  fulfils 
her  coronation-oath,  to  administer  justice  with  mercy ;  she  leaves 
to  her  judges  the  rugged  task  of  condemning  the  guilty ;  and  the 
power  of  forgiving  Is  reserved  by  the  constitution,  as  a  congenial 
function  to  the  royal  dignity  and  office.^  This,  says  Blackstone, 
is  indeed  one  of  the  great  advantages  of  monarchy,  in  general 
above  any  other  form  of  government,  that  there  is  a  magistrate  Avho 
has  it  in  his  power  to  extend  mercy  whenever  he  thinks  it  deserved, 
holding  a  court  of  equity  in  his  own  breast  to  soften  the  rigour 
of  the  general  law,  in  such  criminal  cases  as  merit  an  exemption 
from  punishment.  Pardons,  according  to  Beccaria,  should  be 
excluded  in  a  perfect  legislation  where  punishments  are  mild  but 
certain ;  for  the  clemency  of  the  prince  seems  a  tacit  disapproba- 
tion of  the  laws.  But  the  exclusion  of  pardons  must  necessarily 
introduce  a  very  dangerous  power  in  a  judge  or  jury,  that  of  constru- 
ing the  criminal  law  |by  the '  spirit  instead  of  the  letter ;  or  else  it 
must  be  holden,  which  no  man  will  seriously  avow,  that  the  situation 
and  circumstances  of  the  offender  (though  they  alter  not  the  essence 
of  the  crime)  ought  to  make  no  distinction  in  the  punishment.  In 
democracies,  however,  continues  our  great  commentator,  this  power 
of  pardon  can  never  subsist ;  for  there  nothing  higher  is  acknowledged 
than  the  magistrate  who  administers  the  laws ;  and  it  would  be  impolitic 
for  the  power  of  judging  and  pardoning  to  centre  in  one  and  the 
same  person.     This,  as  the  president  Montesquieu  observes,  would 

'  See  1  SIderf.  72. ;  no  time  allowed  to  make  defence.  Foster,  42. ;  unless  pri- 
soner will  make  oath  that  he  is  not  the  person.  1  Lev.  61. ;  Fost.  42.  46. ;  no  perempt. 
challenges  allowed.  Staundf.  P.  C.  163. ;  Co.  Litt.  157. ;  Hale,  Sum.  259. ;  formerly 
chall.  held  lawful  in  favorcm  vitce. 

~  This  prerogative  is  declared  by  stat.  27  Hen.  YHI.  c.  xxiv. 
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oblige  hlni  very  often  to  contradict  himself,  to  make  and  unmake  his 
decisions:  it  would  tend  to  confound  all  ideas  of  right  among  the 
mass  of  the  people ;  as  they  would  find  it  difficult  to  tell  whether  the 
prisoner  was  discharged  by  his  innocence  or  obtained  a  pardon 
through  favour.  ^  But  with  respect  to  the  doctrine  of  Blackstone 
as  to  the  incompatibiUty  of  pardons  with  a  democratic  polity,  it  is 
proper  to  observe,  that  in  the  United  States  of  America,  the  president 
has  an  unlimited  power  to  grant  reprieves  and  pardons  for  offences 
against  that  republic,  except  in  cases  of  impeachment :  and,  indeed. 
Chancellor  Kent  argues  that  the  power  of  pardoning  may  exist  with 
greater  safety  in  free  states  than  in  any  other  forms  of  government, 
because  abuses  of  the  discretion  unavoidably  confided  to  the 
magistrate  in  granting  pardons,  are  much  better  guarded  against  by 
the  sense  of  responsibility  under  which  he  acts.-  It  is,  however, 
remarkable  that  the  American  constitution  does  not  entrust  to  the 
president  {he  prerogative  of  pardoning  in  cases  of  impeachment, 
Avhereas  the  English  law  (stat.  12  &  13  AVill.  III.  c.  ii.)  only  provides 
that  a  pardon  shall  not  be  pleaded  in  bar  to  an  impeachment,  and 
leaves  the  prerogative  of  mei'cy  in  other  respects  without  limitation. 

There  now  remains  notliiug  to  speak  of  but  execution,  the  com- 
pletion of  human  punishment.  And  this,  in  all  cases,  as  well  capital 
as  otherwise,  must  be  performed  by  the  legal  officer,  the  sherift"  or 
his  deputy,  wliose  warrant  for  doing  so  was  anciently  by  precept 
under  the  hand  and  seal  of  the  judge,  as  it  is  still  practised  in  the 
court  of  the  lord  high  steward  upon  the  execution  of  a  peer^;  after- 
wards it  was  establislied ',  that  in  case  of  life  the  judge  may  command 
execution  to  be  done  without  any  Avrit ;  and  now  the  usage  is,  for 
the  judge  to  sign  the  calendar,  or  list  of  the  prisoners'  names,  with 
their  separate  judgments  in  the  mai'gin,  which  is  left  with  the  sherift'. 
Ab  for  a  capital  felony,  it  is  written  opposite  to  the  prisoner's  name, 
"let  him  be  lianged  hy  the  neck ;"  formerly,  in  the  days  of  Latin  and 
abbreviation^,  "  sus.  j)er  colV  And  this,  says  Blackstone,  is  the  only 
warrant  that  the  sheriff  has  for  so  material  an  act  as  taking  away  the 
life  of  another.''  But  on  judgment  of  death  given  in  parliament, 
execution  is  done  by  virtue  of  the  king's  writ. 

The  sherift'  cannot  alter  the  manner  of  the  execution,  by  substituting 
one  death  for  another,  without,  being  guilty  of  felony  himself.  And 
Sir  Ed.  Coke  and  Sir  Matthew  Hale'  hold,  that  even  the  king  cannot 
change  the    punishment  of  the   law  by  altering  the  hanging  into 

'  Blackst.  Cora.  b.  iv.  c.  xxxii.  p.  390.     Yorke  on  Forfeiture,  100. 
^  1  Kent,  Com.  part  ii.  lee.  xiii.  p.  284.  ^  o  Hale,  P.  C.  409. 

*  Finch,  L.  478.  s  Staundf.  P.  C.  182. 

<>  Blackst.  Com.  b.  iv.  c.  xxxii.     5  Mod.  22. 
'  3  Inst,  52.     2  TTaln,  r.  C.  412, 
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beheading  ;  though  Avhere  beheading  is  a  part  of  the  sentence,  the 
king  may  remit  the  rest.  But  others  have  thought,  and,  as  Black- 
stone  hokls,  more  justly,  that  this  prerogative  being  founded  in 
mercy  and  immemorially  exercised,  is  part  of  the  common  law. ' 

To  conclude:  Blackstone  informs  us,  that  if  upon  judgment  to  be 
hanged  by  the  neck  till  he  is  dead,  the  criminal  be  not  thoroughly 
killed,  but  revives,  the  sheritf  must  hang  him  again.  ^ 

We  have  now  reviev/ed  the  whole  system  of  the  administration  of 
justice,  both  civil  and  criminal,  in  the  English  constitution.  The 
nature  and  authority  of  certain  magistrates  and  officers,  mostly  of  a 
subordinate  description,  some  of  whom  are  invested  with  both  judicial 
and  executive,  and  others  with  only  executive  or  ministerial,  func- 
tions, remain  to  be  considered ;  and  this  will  be  the  subject  of  the 
ensuing  chapter. 


CHAPTER  XXII. 


OF  SHERIFFS,  COROXERS,  JUSTICES  OF  THE  PEACE,  CONSTABLES, 
SURVEYORS  OF  HIGHWAYS,  OVERSEERS  OF  THE  POOR,  AND  OF 
MUNICIPAL  CORPORATIONS. 

"We  have  now  chalked  out  the  chief  features  of  the  administration  of 
the  judicial  branch  of  the  sovereign  power.  The  various  tribunals 
provided  by  the  English  constitution  for  the  dispensation  of  justice 
have  been  described,  their  respective  provinces  pointed  out,  and  the 
mode  in  which  the  stream  of  justice  is  made  to  flow  throughout  the 
kinjidom  from  the  courts  at  Westminster  Hall  has  been  shewn :  but 
our  survey  of  this,  as  well  as  the  executive  branch  of  the  government, 
would  be  incomplete  without  an  account  of  certain  magistrates  and 
officers  who  have  a  jurisdiction  and  authority  disperscdly  throughout 
the  kingdom,  and  by  means  of  whom  the  local  government  of  the 
counties,  hundreds,  and  parishes  of  the  realm  is  conducted.  These 
are  principally  sheriffs,  coroners,  justices  of  the  peace,  constables, 
surveyors  of  highways,  and  overseers  of  the  poor.  It  is  a  remarkable 
feature  in  the  constitution  of  England,   that  the  provinces  whereof 

'Foster,  270.     Fitzb.  Nat.  Brcv.  144.  h.  19.     Rimer,  Fed.  284. 
2  Blackst.  Com.  b.  iv.  c.  xxxii.     2  Hale,  P.  C.  412.     2  Hawk.  F.  C.  4G3.  as  to 
the  time  of  execution,  see  stat.  6  &  7  W.  FV.  ch.  30. 

15  n  2 


372  OF   LOCAL   MAGISTRATES. 

the  kingdom  is  composed  are  not  (as  in  most  other  countries) 
govei'ucd  by  prefects,  governors,  or  other  salaried  officers  of  the 
crown  sent  from  the  seat  of  government  and  under  the  direct  control 
of  the  executive.  A  system  of  that  description  has  the  recommenda- 
tions of  great  regularity,  vigour,  and  uniformity  of  action,  and  is 
perhaps  the  best  in  countries  where  the  people  arc  unruly,  semi-bar- 
barous, or  fond  of  constant  changes ;  and  also  where  the  natural 
means  of  government  arising  from  social  subordination  do  not  exist, 
or  have  been  materially  weakened  by  some  convulsion.  Our 
English  civil  polity  is  constructed  on  perfectly  different  principles. 
Its  main  principle  is  to  engraft  legal  power  upon  social  power,  and 
thus  make  use  of  the  means  naturally  produced  by  the  social  state 
of  the  people  to  govern  them  by  law.  Now  there  are  two  species  of 
government  into  which  men  living  in  a  social  state  fall  by  a  kind  of 
instinct.  The  first  is  government  by  patriarchal  superiors  or  chiefs, 
who  are  respectable  for  their  personal  qualities  or  their  rank,  or 
powerful  from  their  wealth,  especially  that  which  consists  in  land  ; 
and  the  second  is  government  by  magistrates  elected  by  those  who 
arc  to  obey  them.  These  are  the  two  forms  of  government  upon 
which  the  Avhole  system  of  our  local  and  provincial  polity  is  con- 
structed. They  are  both  productive  of  peace  and  harmony,  because 
they  are  agreeable  to  nature ;  and  they  are  also  (under  due  regula- 
tion) highly  favoui'able  to  liberty. 

We  shall,  accordingly,  see  that  our  constitution  desires  that  the  peo- 
ple may  govern  themselves  in  those  things  which  appertain  to  their 
local  interests ;  not  looking  upon  them  in  one  light  only,  as  members 
of  the  nation,  but  also  considering  the  smaller  aggregations  or  com- 
munities which  the  wants  and  interests  of  men  naturally  lead  them 
to  form  within  the  kingdom  on  analogous  grounds  to  those  on  which 
the  general  body  or  family  of  mankind  have  fallen  into  the  grand 
divisions  and  communities  called  nations  or  kingdoms.  Thus  some 
ancient  local  magistrates  and  officers  are  elected  by  the  people ;  and 
as  for  the  others,  the  authority  of  the  crown  is  (or  ought  to  be)  en- 
trusted to  those  persons  in  each  county  whom  the  mass  of  the  people 
there  consider  as  their  natural  superiors  and  rulers  by  a  kind  of  tacit 
consent.  But  to  prevent  this  local  government  from  falling  into 
irregularities  or  degenerating  into  oligarchy,  the  law  extends  its 
sceptre  over  the  whole,  to  keep  both  magistrates  and  people  within 
those  bounds  Avhlch  the  constitution  has  set  for  them. 

By  these  means  di\  ers  important  benefits  are  secured  to  the  realm. 
The  administration  of  the  provinces  being  conducted  by  persons  who 
have  the  greatest  stake  in  their  good  and  orderly  government,  and 
who  highly  estimate  the  duty,  the  honour  and  the  advantage  of 
exercising  authority  over  those  among  whom  all  tlicir  chief  interests 
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and  possessions  He,  it  is  placed  in  the  hands  of  persons  who  receive 
no  remuneration  for  their  services.  Thus  the  public  treasury  is 
greatly  spared ;  the  independence  of  parliament  to  which  nothing- 
can  be  more  dangerous  than  a  great  number  of  salaried  placemen,  is 
preserved ;  and  the  people  are  induced  cheerfully  to  obey  magistrates 
who  are  not  strangers  sent  among  them  to  perform  duties  for  the  sake 
of  official  emoluments,  but  their  neighbours  to  whom  they  are  well 
accustomed,  and  of  whose  motives  and  independence  they  can  enter- 
tain no  suspicion. 

These  peculiarities  of  our  English  system  of  internal  polity,  perhaps, 
in  some  degree  explain  that  remarkable  willingness  to  obey  and  even 
assist  the  law,  which  has  sometimes  excited  the  admiration  of 
foreigners  in  this  country  ;  for  the  people  naturally  feel  no  distrust 
of  or  disHke  to  the  authority  of  the  laws,  when  it  is  wielded  either 
by  great  magistrates,  whose  dignity  and  character  forbid  the  supposi- 
tion of  misconduct,  or  by  persons  well  knoAvn  to  and  living  among 
them  in  a  private  capacity,  and  who  by  their  social  position  and 
weight  are  obviously  the  natural '  depositoi'ies  of  ])ower,  unless 
degraded  by  some  personal  vice  or  other  disqualification.  Thus  we 
have  seen  in  the  preceding  chapter,  that  the  common  law  requires 
hue  and  cry  to  be  made  for  the  pursuit  of  offenders  (which  is  a  spe- 
cies of  popular  police),  and  expects  not  only  peace-officers,  but  all 
subjects  of  the  crown,  to  arrest  a  felon  ;  a  duty  which  every  English- 
man is  ready  to  perform  according  to  his  power,  though  considered  in 
many  other  countries  as  exclusively  the  business  of  certain  public 
servants,  and  highly  derogatory  to  a  man  of  condition  or  respect- 
ability.' 

These  important  advantages  must  be  ultimately  attributed  to  the 
mixture  of  the  monarchical,  aristocratic,  and  democratic  principles  in 
this  part  of  ovu'  civil  polity :  the  first  maintaining  the  unity  and 
vigour  of  the  system  ;  the  second  furnishing  those  elements  of  subor- 
dination and  social  government  whereon  it  is  founded  ;  and  the  third 
preventing  the  two  former  from  degenerating  into  despotism  or  oli- 
garchy, and  infusing  new  health  and  nerve  into  the  whole.  These 
reflections  also  serve  to  explain  why  it  is  that  in  England  political 
power,  and  the  management  of  public  affiiirs,  are  not  exclusively 
concentrated  in  the  capital,  but  remain  in  the  hands  of  the  whole 
nation.  It  would,  indeed,  obviously  be  otherwise,  if  the  pi'ovinccs 
were  governed  by  paid  servants  of  the  crown ;  a  constitution  which 
would  not  only  deprive  them  of  their  independence  and  spirit,  but 

'  Sir  Thomas  Smith  Says,  "Every  Englishman  is  3.  sergeant  to  take  the  thief; 
and  who  sheweth  negligence  therein  do  not  only  incur  evil  opinion  therefore,  but 
hardly  shall  escape  punishment." 
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draw  persons  of  great  estate  and  condition  to  the  seat  of  government, 
patronage  and  power,  from  their  native  counties  where  tlieir  pre- 
sence might  appear  useless,  and  their  authority  impertinent:  and 
additional  restraints  on  liberty  would  then  become  necessary ;  for 
when  the  people  arc  no  longer  governed  by  influence,  they  must  be 
ruled  by  power.  If  those  institutions  whereby  the  people  arc 
governed  in  detail  by  the  most  influential  men  among  themselves  in 
each  separate  division  or  community,  are  subverted,  the  arm  of  the 
executive  government  must  be  strengthened,  that  it  may  be  enabled 
to  rule  the  whole  in  one  mass,  and  on  an  uniform  system.  That 
such  a  change  would  be  in  the  end  highly  detrimental  to  public  and 
individual  liberty,  requires  no  proof. 

Agreeably  to  these  j)rinciples,  the  executive  government  of  every 
county  is  vested  in  the  sheriff,  who  ought  to  be,  and  usually  is,  a 
person  of  condition  and  estate  I'esiding  there  ;  the  administrative  part 
is  entrusted  to  the  justices  of  the  peace,  including  all  the  principal 
persons  within  the  province,  who  also  (as  we  have  seen)  exercise  a 
criminal  jurisdiction  ;  the  queen's  peace  is  kept  by  constables  elected 
by  the  peoj^le ;  and  the  administration  of  each  parish  is  committed 
to  churchwardens,  vestries,  overseers  of  the  poor,  and  surveyors  of 
high  roads,  for  the  most  part  appointed  by  the  same  popular  method. 
The  cities,  boroughs,  and  considerable  towns  of  the  realm,  as  they 
afford  peculiar  facilities  for  self-government  and  differ  materially 
from  the  agrarian  districts,  have  an  independent  and  peculiar  con- 
stitution. They  clearly  require  a  government  suflSciently  vigorous 
to  maintain  peace  and  good  order  among  the  mass  of  citizens  that 
inhabit  them,  and  adapted  to  the  many  wants  incident  to  their  pe- 
culiar nature ;  but  if  they  were  placed  under  the  immediate  power 
of  the  executive,  their  public  liberty  would  be  at  an  end.  Our  public 
law  has  therefore  Avisely  constructed  their  municipal  constitutions  on 
a  very  po[)ular  model.  They  are,  in  truth,  little  municipal  republics, 
electing  their  own  magistrates,  and  managing  their  municipal  affairs 
by  means  of  delibei'ativo  assemblies,  by  virtue  of  their  charters  and  of 
acts  of  the  legislature. 

But  the  authoi'ity  of  all  these  magistrates  and  officers,  whether  in 
counties  or  towns,  emanates  equally  from  the  crown ;  and  the  juris- 
diction of  the  superior  courts  of  law,  especially  the  court  of  queens 
bench,  overshadows  the  whole  system,  keeping  all  her  majesty's  sub- 
jects within  the  limits  defined  by  their  allegiance  to  her  person  and 
dignity,  and  their  obedience  to  the  law  of  the  land. 

Of  these  institutions  we  must  now  take  a  more  detailed  view. 
It  is,  liowever,  necessary  first  to  consider  briefly  certain  important 
statutes  relating  generally   to  offices.      By  stat.   12  Kic.  II.   c.  ii.', 

'  Co.  Liu.  2'U. 
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and  5  &  6  Ed.  VI.  c.  xvi.,  no  judicial  office  or  other  office  of  trust 
(with  some  few  exceptions)  can  be  sold,  under  pain  of  disability  to 
dispose  of  or  hold  the  same.  And  by  stat.  49  Geo.  III.  c.  cxxvi.  it  is 
made  liighly  penal  to  buy,  sell  or  negotiate  for  the  sale  or  purchase 
of  any  such  office,  or  of  any  other  of  the  public  appointments  therein 
mentioned.  The  law  also  not  only  imposes  the  penalty  of  forfeiture 
as  a  punishment  for  misconduct  of  an  officer^,  but  in  general  requires 
of  him  an  oath  for  the  due  execution  of  his  office  ^ ;  and  by  stat. 
1  Geo.  I.  St.  2.  c.  xili.  (amended  by  2  Geo.  II.  c.  xxxi.  and  9  Geo.  11. 
c.  xxvi.)  all  persons  admitted  to  any  office,  civil,  naval,  or  military, 
(the  two  last  of  whom,  by  stat.  59  Geo.  III.  c.  xcii,,  are  not  required 
to  do  so  before  receiving  their  commission,)  with  the  exception  of 
some  of  an  inferior  nature,  are  bound  under  penalty  of  the  loss  of 
the  appointment  and  other  disabilities  and  forfeitures,  to  take  and 
subscribe,  within  six  calendar  months  after  their  appointment,  the 
oaths  of  allegiance,  supremacy,  and  abjuration ;  and,  by  stat.  9  Geo. 
IV.  c.  17.  (amended  as  to  the  Jews  by  stat.  8  &  9  Vict.  c.  lii.)  they 
are  also  to  subscribe  the  declaration  prescribed  by  that  act  in  lieu  of 
the  sacramental  test.  Stat.  1  &  2  Vict.  c.  v.,  and  c.  xv.,  enable 
Quakers,  Moravians,  and  Separatists  to  make  the  declaration  in  a 
different  form:  and  by  stat.  10  Geo.  IV.  c.  vii.  Koman  Catholics  are 
permitted  to  take  an  oath  therein  provided  instead  of  the  oaths  of 
allegiance,  supremacy,  and  abjuration.  And  by  stat.  7  &  8  Vict, 
c.  cii.  so  much  of  the  stat.  7  Jac.  I.  c.  vi.  as  relates  to  Roman 
Catholic  recusants,  and  so  mucli  of  stat.  25  Car.  II.  c.  ii.  and  1  W. 
&  M.  c.  viii.  as  subjects  the  children  of  persons  not  bred  up  from  their 
infancy  in  the  Roman  Catholic  religion,  but  who  are  bred  up  by 
their  parents  in  that  faith,  to  disabilities,  unless  such  children  take 
the  oaths  of  allegiance  and  supremacy,  is  repealed.  The  multitude 
of  cases  in  which  oaths  and  declarations  are  required  under  penalties 
would  be  oppressive  if  the  statutes  were  strictly  enforced,  and  an  act 
is  therefore  passed  every  year,  called  the  indemnity  act,  to  indemnify 
persons  who  have  omitted  to  qualify  themselves  for  offices  and  em- 
ployments, and  to  extend  the  time  limited  for  those  purposes.  But 
we  will  now  return  to  the  subject  of  local  officers  and  magistrates. 
And,  first,  of  those  by  whom  the  county  and  its  subdivisions  are 
governed. 

The  most  important  of  these  is  the  sheriff,  an  officer,  according  to 
Blackstone,  "  of  very  great  antiquity  in  this  kingdom,  his  name  being 
derived  from  two  Saxon  words,  scire  gerefa,  the  reve  bailiff  or  officer 
of  the  shire.     He  is  called  in  Latin  vice-comes,  as  being  deputy  of  the 

■•  Earl  of  Shrewsbury's  Case,  9  Hep.  50.     Co.  Litt.  23.3.  a.  Bac.  Abr.  Office,  ]\I. 
"  R.  V.  Roberts,  3  Ad.  and  El.  771.     And  see  5  &  6  Will.  IV.  c.  Ixii.  as  to 
churchwardens  and  sidesmen. 
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carl,  or  comes,  to  whom  the  custody  of  the  shh'e  is  said  to  liave  l)een 
coininitted  at  the  first  division  of  tliis  kingdom  Into  counties.  But 
the  earls,  in  process  of  time,  by  reason  of  their  high  employments  and 
attendance  on  the  king's  j)crson,  not  being  able  to  transact  the 
business  of  the  county,  were  delivered  of  that  burden^;  reserving  to 
themselves  the  honour,  but  the  labour  was  laid  on  the  sheriff."^  Thus 
the  sheriff  is  entrusted  with  all  the  queen's  business  in  the  county ; 
and,  though  bearing  the  title  of  vice-comes,  he  is  a  perfectly  inde- 
pendent officer,  the  queen  committing  to  the  sheriff  (formerly  by 
letters  patent,  but  now'  by  warrant),  and  to  him  alone,  tJie  custody  of 
the  countxj.     lie  is  the  principal  officer  there  under  the  crown."* 

The  inhabitants  of  the  several  counties  formerly  chose  the  sheriffs ; 
a  privilege  which  was  confirmed  by  slat.  28  Ed.  I.  c.  viii. ;  but  in 
some  counties  the  sheriffs  were  hereditary,  as  they  still  continue  in 
the  county  of  AYestmorland ;  the  city  of  London  having  also  the 
inheritance  of  the  shrievalty  of  Middlesex  vested  in  their  body  by 
charter'^,  the  two  sheriffs  of  London,  who  are  elected  by  the  livery- 
men of  the  city,  being  jointly  the  sheriff  of  Middlesex.  Those  popu- 
lar elections  growing  tumultuous,  were  put  an  end  to  by  the  statute 
9  Ed.  III.  c.  vii.,  which  enacted  that  the  sheriffs  should  from  thence- 
forward be  assigned  by  the  chancellor,  treasurer,  and  the  judges; 
but  these  provisions  were  altered  by  subsequent  statutes.  By  statute 
14  Ed.  IIL  c.  vii.,  23  Hen.  VL  c.  vii.,  and  21  Hen.  VIIL  c.  xx., 
the  chancellor,  treasurer,  president  of  the  king's  council,  chief  justices, 
and  chief  baron,  are  to  make  this  election,  and  that  on  the  morrow  of 
All  Souls,  in  the  exchequer ;  and  the  king's  letters  patent  appointing 
the  new  sheriffs  used  commonly  to  bear  date  the  6th  day  of  Novem- 
ber.*^ The  statute  of  Cambridge,  12  Rich.  II.  c.  11.,  ordains  that  the 
chancellor,  treasurer,  keeper  of  the  privy  seal,  steward  of  the  king's 
house,  the  king's  chamberlain,  clerk  of  the  rolls,  the  justices  of  the 
one  bench  and  the  other,  barons  of  the  exchequer,  and  all  other  that 
shall  be  called  to  ordain,  name,  or  make,  justices  of  the  peace,  sheriffs, 
and  other  officers  of  the  king,  shall  be  sworn  to  act  Indllferently  and 
to  appoint  no  man  that  sueth  either  openly  or  privily  to  be  juit  in 
office,  but  such  only  as  they  shall  judge  to  be  the  best  and  most  suf- 
ficient. "  And  the  custom,"  as  Blackstone  informs  us,  "  now  is,  and 
has  been  at  least  ever  since  the  time  of  Fortescue^  (who  was  chief 
justice  and  chancellor  to  Henry  VI.),  that  all   the  judges,  together 

'  Dallon  of  SlierifTs,  c.  i.  "  r>I;i(kst.  Com.  b.  i.  c.  ix. 

•''  Stat.  3  &  4  Will.  r\''.  c.  xclx.  §  3.  The  form  of  (lie  royal  av:u  rant  is  given  in 
the  schedule  to  the  act. 

■*  Coniyn,  Dig.   County^  B.  1. 

'•"  Wcslby's  Case,  3  llep.  7"2.      1.  Mann,  and  (Jrang.  544.  n. 

6  Stat.  12  K(l.  Vr.  c.  i.  '  For(ci.:c.  De  J.aiid.  Leir.  Anyl.  c.  ixiv. 
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with  the  other  great  officers  and  privy  councillors,  meet  in  the  ex- 
chequer on  the  morrow  of  All  Souls  yearly  (which  day  is  now  altered 
to  the  morrow  of  St.  ISIartin  by  the  stat.  24  Geo.  II.  c.  xlviii.),  and 
then  and  there  the  judges  propose  three  persons  to  be  reported,  if 
approved  of,  to  the  sovereign,  who  afterwards  appoints  one  of  them 
to  be  sheriff."  ^  And  where  the  appointment  is  legal,  and  there  is  no 
sufficient  excuse,  it  is  a  misdemeanour  to  refuse  to  serve.^  As  for 
the  sheriffs  of  the  several  shires  in  Wales  they  were  required  by  stat. 
34  &  35  Henry  VIII.  ch.  xxvi.  to  be  appointed  yearly  by  the  king  in 
council  out  of  three  substantial  persons  for  each  county  in  the  princi- 
pality, whose  names  were  to  be  certified  to  the  privy  council,  cras- 
tino  animarum,  by  the  lord  president,  council,  and  justices  of  Wales, 
or  three  of  them  at  least,  whereof  the  said  president  was  to  be  one. 
But  by  stat.  1  William  and  Mary,  sess.  I.  c.  xxvii.,  the  court  of  the 
president  and  council  of  Wales  was  abolished,  and  it  Avas  enacted 
that  the  justices  of  the  great  sessions  in  Wales  for  the  time  being 
should  nominate  three  substantial  persons  in  each  shire  in  their 
respective  circuits,  and  certify  their  names  to  the  privy  council 
crastino  animarum,  that  one  of  such  persons  in  each  shire  might  be 
appointed  sheriff  by  the  crown.  And  now,  by  stat.  8  Vict.  c.  xi., 
it  is  enacted  that  the  sheriffs  of  each  shire  in  Wales  shall  be  assigned, 
ordained,  nominated,  and  appointed  at  the  same  time  and  place,  and 
in  like  manner  and  form  as  is  used  according  to  law  for  sheriffs  in  the 
shires  of  England. 

Blackstone  acknowledges  that  the  practice  of  occasionally  naming 
what  is  called  a  pocket-sheriff,  —  that  is  to  say,  a  person  not  one  of 
the  three  nominated  in  the  exchequer,  —  by  the  sole  authority  of  the 
crown,  had  uniformly  continued  to  the  reign  of  king  George  III. 
But  our  great  commentator  holds  that  the  only  authority  for  making 
these  extraordinary  sheriffs  (contrary  to  an  unanimous  opinion  of  all 
the  judges  in  the  34th  of  Henry  VI."*)  is  a  case  in  the  reign  of  queen 

'  Blackst.  Com.  b.  i.  c.  Ix.  p.  339-341. 

2  Rex.  V.  Woodrow,  2  Term.  Rep.  731.  By  stat.  2  &  3  Vict,  officers  of  the 
militia  are  no  longer  exempt  from  serving  the  office  of  sheriff,  except  tliose  who 
were  employed  in  actual  service  in  the  militia  before  the  end  of  the  war,  in  1815. 

2  Coke  cites  this  record  in  his  2  Inst.  559.  The  two  chief  justices,  Sir  John 
Fortescue  (the  celebrated  writer)  and  Sir  John .  Prisot,  delivered  the  unanimous 
opinion  of  the  Judges,  "  that  the  king  did  an  error  when  he  made  a  person  sheriff 
that  was  not  chosen  and  presented  to  him  according  to  the  statute  ;  that  the  person 
refusing  was  liable  to  no  fine  for  disobedience,  as  if  he  had  been  one  of  the  three 
persons  chosen  according  to  tlic  tenor  of  the  statute,"  &c.  &c.  The  validity  of  the 
acts  of  these  illegally  appointed  sheriffs,  which  seems  not  to  be  disputed,  is  a  curious 
instance  of  the  application  of  the  rule, /en  non  debiiit,  seel  factum  valet;  and  will 
probably  remind  the  reader  of  the  famous  law,  Barharius  Philippus,  and  the  com- 
ment of  Gothofredius  thereon.  See  the  same  principle  in  Margate  Pier  Conip.  v. 
Ilannam,  3  B.  &  A.  266. 
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Elizabetli,  where  the  queen  named  the  sheriffs,  the  judges  being  pre- 
vented by  reason  of  the  plague  from  meeting  in  crastiuo  animarum  to 
nominate  them '  ;  and  he  remarks  that  the  opinion  of  the  reporter 
in  that  case,  which  supports  the  legality  of  the  proceeding  in  ques- 
tion, is  grounded  on  the  doctrine  of  non  obstante,  which  sets  the  pre- 
rogative above  the  laws,  and  was  effectually  demolished  by  the  bill 
of  rights  at  the  Revolution.  Yet  it  has  been  held  by  some  of  our 
writers  ^  notwithstanding  the  o])inion  of  the  judges  above  referred  to, 
and  the  statute  34  and  35  Hen.  VIII.  c.  xxvi.,  s.  61.,  which  re- 
cognises the  method  sanctioned  by  that  resolution  to  be  the  law  of 
the  land,  that  the  king  may  name  whom  he  pleases  sheriff,  whether 
chosen  by  the  judges  or  no.  It  is  to  be  observed  that  tlie  occasional 
appointment  of  a  sheriff,  as  on  vacancy  of  the  office  by  death,  is  the 
sole  act  of  the  crown. ^ 

"  Sheriffs,"  as  Blackstone  informs  us,  "  by  virtue  of  several  old 
statutes,  are  to  continue  in  their  office  no  longer  than  one  year. 
And  yet  it  has  been  said  ',  that  a  sheriff  may  be  ajipointed  durante 
bene  placlto,  or  during  the  king's  pleasure,  and  so  is  the  form  of  the 

'  Dyer,  225. 

^  See  Jenkins,  229,  where  that  judge  grounds  his  opinion  upon  the  argument 
that  the  statute  9  Ed.  IT.  is  only  affirmative,  and  therefore  does  not  prevent  the 
king  from  making  sheriffs  without  the  assembly  of  the  judges  :  and  as  to  the  distinc- 
tion between  affirmative  and  negative  words  in  this  respect,  see  Hawkins,  F.  C.  b.  ii. 
c.  ii.  §  6,  and  c.  xxvii.  §  53,  and  c.  iv.  §  10.  But  Jeiikins  cites  no  authority.  The 
words  in  the  text,  it  has  been  held  by  some  of  our  writers,  are  Blackstone's.  Dyer, 
225,  cites  Hobart,  146,  and  2  Keble,  281.  Hobart  gives  three  cases:  a  case  of 
non  obstante ;  the  case  of  queen  Eliz.  in  Dyer,  already  mentioned  in  the  text ;  and 
another  case,  also  in  Dyer,  where  the  commission  of  trial  of  piracy,  under  the  stat. 
28  Henry  VIH.  c.  xiii.,  Avas  held  good  by  all  the  judges  except  Catleyn  and  Weston, 
though  the  commissioners  were  not  nominated  by  the  chancellor,  as  the  statute 
appoints.  (Dyer,  211.)  And  Hobart  says,  that  the  statutes  in  those  cases,  and  the 
like,  were  made  to  ease  the  sovereign  of  labour,  and  not  to  deprive  hi7n  of  power.  In 
the  case  of  the  commission  of  trial  of  piracy,  Catleyn  (cliief  Just.)  and  Weston 
(Just.)  dissented  on  the  ground  that  the  statute,  being  a  penal  statute,  must  be 
adhered  to  strictly.  Keble  cites  all  these  cases  from  Dyer,  and  distinctly  puts  them 
upon  the  prerogative  doctrine  of  dispensations.  But  the  arguments  <if  Jenkins 
and  Hobart  seem  disti)iguishable  from  that  doctrine  ;  for  they  are  grounded  on  the 
supposed  intention  of  the  law  to  provide  a  mode  of  appointing  sherills,  without 
thereby  excluding  another  method  of  doing  the  same  thing.  In  the  case  of  the 
commission  for  a  triid  of  piracies,  it  is  argued  that  the  commission  is  good  without 
the  nomination  of  the  chancellor,  because  the  issuing  commissions  is  a  ministerial 
and  not  a  judicial  act.  But  it  would  seem  that  the  distinction  is  in  this  respect 
without  a  difference,  because  the  law  intended  that  a  discretionary  power  of 
nominating  fit  persons  sliould  be  vested  in  the  chancellor.  And  so,  if  the  law  ex- 
pressly iMitnists  to  certain  jiersons  the  important  power  of  nominal ing  fit  persons 
for  sheriffs,  under  ihe  sanction  of  an  oath,  it  is  difficult  to  argue  that  it  may  equally 
be  exercised  by  the  ministers  of  tlie  crown,  to  whom  tliat  power  is  not  so  entrusted, 
and  who  are  bound  by  no  such  oath. 

»  Bacon,  Abr.  Sheriff.  ♦  4  Kep.  32. 
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royal  writ.'  Therefore  till  a  new  sheriff  be  named,  his  office  cannot 
be  determined  unless  by  his  own  death,  or  the  demise  of  the  king ; 
in  which  last  case  it  was  usual  for  the  successor  to  send  a  new  Avrit 
to  the  old  sheriff- ;  but  now,  by  statute  1  Anne,  st.  1.  c.  viii.,  all 
officers  appointed  by  the  preceding  king  may  hold  their  offices  for 
six  months  after  the  king's  demise,  unless  sooner  displaced  by  the 
successor.  We  may  further  observe,  that  by  statute  1  liich.  II. 
c.  xi.,  no  man  that  has  served  the  office  of  sheriff  for  one  year  can  be 
compelled  to  serve  the  same  again  within  three  years.^ 

"  We  shall  find,"  continues  our  great  commentator,  "  tliat  it  is  of 
the  utmost  importance  to  have  the  sheriff  appointed  according  to 
law,  when  we  consider  his  power  and  duty.  These  are  either  as  a 
judge,  as  the  keeper  of  the  king's  peace,  as  a  ministerial  officer  of  the 
superior  courts  of  justice,  or  as  the  king's  bailiff. 

"  In  his  judicial  capacity  he  is  to  hear  and  determine  all  causes  of 
forty  shillings'  value  and  under  in  his  county  court  (of  which  we  have 
already  treated  when  considering  that  tribunal) ;  and  he  has  also  a 
judicial  power  in  divers  other  civil  cases."*  Thus  he  has  power  under 
stat.  3  &  4  Will.  IV.  c.  xlii.  to  try  issues  out  of  the  superior  courts  of 
common  law  in  cases  of  debt  or  demand  not  exceeding  20/.  He  is 
also  to  decide  the  elections  of  knights  of  the  shire  (subject  to  the 
control  of  the  house  of  commons),  of  coroners,  and  of  verderors,  to 
judge  of  the  qualification  of  voters  in  the  two  last-mentioned  pro- 
ceedings, though  not  in  the  firsts  and  to  return  such  as  he  shall 
determine  to  be  duly  elected. 

"  As  keeper  of  the  king's  peace,  both  by  the  common  law  and 
special  commission,  he  is  the  first  man  in  the  county,  and  superior  in 
rank  to  any  nobleman  therein  during  his  office.^  He  may  apprehend 
and  commit  to  prison  all  persons  who  break  the  peace,  or  attempt  to 
break  it,  and  may  bind  any  one  in  a  recognisance  to  keep  the  king's 
peace.  He  may,  and  is  bound  ex  officio  to  pursue  and  take  all 
traitors,  murderers,  felons,  and  other  raisdoers,  and  commit  them  to 
gaol  for  safe  custody.  He  is  also  to  defend  his  county  against  any  of 
the  king's  enemies  when  they  come  to  land ;  and  for  this  purpose,  as 
well  as  for  keeping  the  peace  and  pursuing  felons,  he  may  connnand 
all  the  people  of  his  county  to  attend  him,  which  is  called  the  jjosse 
comitatus,  or  power  of  the  county  ^ ;  and  this  summons  every  person 
above  fifteen  years  old,  and  under  the  degree  of  a  peer,  is  bound  to 

>  Dalt.  of  Sheriffs,  8.     Petyt,  Jus  Tart.  c.  vii.  sect.  iv.  v. 

2  Dalt.  7.  ^  Blackst.  Com.  b.  i.  c.  ix.  p.  342,  343. 

''  Dalt.  c.  iv.  ^  By  the  reform  act,  5  &  6  Will.  IV.  c.  xxxvi. 

6.1  Roll.  Rep.  237.  Tlie  bettm-  opinion  seems  to  be  that  he  precedes  the  lord 
lieuten.ant. 

■»  Dalt.  c.  xcv. 
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attend  upon  warnlno- ',  under  pain  of  fine  and  Imprisonment.-  But 
thouo"h  the  shcrift'  is  thus  the  principal  conservator  of  the  peace  in  his 
county,  yet  by  express  directions  of  the  great  charter^,  he,  together 
with  the  constable,  coroner,  and  certain  officers  of  the  king,  arc 
forbidden  to  hold  any  pleas  of  the  crown,  or,  in  other  words,  to  try 
any  criminal  offence.  For  it  would  be  highly  unbecoming  that  the 
executioners  of  justice  should  be  also  the  judges;  should  impose,  as 
well  as  levy  fines  and  amercements  ;  should  one  day  condenm  a  man 
to  death,  and  j)crsonally  execute  him  the  next.  Neither  may  he  act 
as  an  ordinary  justice  of  the  peace  during  the  time  of  his  office,  and 
if  he  docs  his  acts  are  void '' ;  for  this  would  be  equally  inconsistent, 
he  being  in  many  respects  the  servant  of  the  justices. 

"  In  his  ministerial  capacity  the  sheriff  is  bound  to  execute  all 
processes  issuing  from  the  king's  courts  of  justice.  In  the  commence- 
ment of  civil  causes,  he  is  to  serve  the  writ,  to  arrest,  and  to  take 
bail ;  when  the  cause  comes  to  trial,  he  must  summon  and  return  the 
jury  ;  when  it  is  determined,  he  must  see  the  judgment  of  the  court 
carried  into  execution.  In  criminal  matters  he  also  arrests  and 
imprisons ;  he  returns  the  jury  ;  he  has  the  custody  of  the  delin- 
quent ;  and  he  executes  the  sentence  of  the  court,  though  it  extend 
to  death  itself. 

"  As  the  king's  bailiff,  it  is  his  business  to  preserve  the  rights  of 
the  king  within  his  bailiwick,  for  so  his  county  is  frequently  called 
in  the  Avrits  ;  a  ^vord  introduced  by  the  princes  of  the  Norman  line  in 
imitation  of  the  French,  whose  territory  was  divided  into  bailiwicks, 
as  that  of  England  into  counties.^  He  must  seize  to  the  king's  use 
all  lands  devolved  to  the  crown  by  attainder  or  escheat ;  must  levy 
all  fines  and  forfeitures ;  and  must  seize  and  keep  all  waifs,  wrecks, 
estrays,  and  the  like,  unless  they  be  granted  to  some  subject.  By 
statute  3  &  4  William  IV.  c.  xcix.,  a  warrant  signed  by  the  clerk  of 
the  council  is  rendered  sufficient  for  the  appointment  of  sheriffs  of 
England  and  "Wales  (except  the  county  palatine  of  Lancaster)  instead 
of  letters  patent  under  the  great  seal  which  were  previously  neces- 
sary ;  and  provision  is  made  for  the  appointment  of  under  sherifts, 
tlie  more  effectual  audit  of  tlie  sheriff's  accounts  by  the  commissioners 
of  public  accounts,  the  passing  of  those  accounts  before  the  lords  of 
the  treasury,  and  the  more  speedy  return  and  recovery  of  fines, 
issues,  forfeited  recognisances,  penalties,  and  deodands.  Certain  offices 
in  the  exchequer  are  also  thereby  abolished. 

"  To   execute  these  various  functions   the  sheriff  has  under  him 

'  Lamb.  Iron.  315.  '^  Stat.  2  lien.  V.  v.  viii. 

=■  Cap.  xvii.  *  Stat.  1  IMar.  st.  2.  v.  viii. 

*  Fortesc.  Dc  Laiul.  Leer.  Antf.  c.  xxiv. 
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many  Infenor  officers,  —  an  under-sheriff,  bailiffs^,  and  gaolers, — ^wlio 
must  neither  buy,  sell,  nor  fjirui,  their  offices,  on  forfeiture  of  500/."  ' 

We  come  now  to  the  coroner,  of  whom  Blackstone  gives  the  fol- 
lowing account :  —  "  The  coroner's  is  also  a  very  ancient  office  at  the 
common  law.  He  is  called  coroner,  coronator,  because  he  hath  prin- 
cipally to  do  with  pleas  of  the  crown,  or  such  wherein  the  king  is 
more  immediately  concerned  -;  and  in  this  light  the  lord  chief  justice 
of  the  king's  bench  is  the  principal  coroner  in  the  kingdom,  and  may 
(if  he  pleases)  exercise  the  jurisdiction  of  a  coroner  in  any  part  of  the 
realm.^  But  there  are  also  particular  coroners  for  ever  county 
of  England,  usually  four,  but  sometimes  six,  and  sometimes  fewer.* 
This  officer  is  of  equal  antiquity  with  the  sheriff^,  and  was  ordained 
with  him  to  keep  the  peace,  when  the  earls  gave  up  the  wardship  of 
the  county. 

"  He  is  still  chosen  by  all  the  freeholders  in  the  county  court,  as, 
by  the  policy  of  our  ancient  laws,  the  sheriffs,  the  conservators  of 
the  peace,  and  all  other  officers  were,  who  were  concerned  in  matters 
that  affected  the  liberty  of  the  people  ^  and  as  verdcrors  of  the  forest 
still  are,  whose  business  it  is  to  stand  between  the  prerogative  and 
the  subject  in  the  execution  of  the  forest-laws.  For  this  purpose 
there  is  a  writ  at  common  law,  de  coronatore  eligendo "' ,  in  which  it  is 
expressly  commanded  the  sheriff,  quod  talem  eligifaciat,  qui  melius  et 
sciat,  et  velit,  et  possit  officio  illo  intendere.  And  in  order  to  effect 
this  the  more  surely,  it  was  enacted,  by  the  statute  ^  of  West- 
minster I.,  that  none  but  lawful  and  discreet  knights  should  be 
chosen ;  and  there  is  an  instance  in  the  5th  Ed.  III.  of  a  man  being 
removed  from  this  office  because  he  was  only  a  merchant.^  But  it 
seems  it  is  now  sufficient  if  a  man  hath  lands  enough  to  be  made  a 
knight,  whether  he  be  really  a  knight  or  not  ^^ :  for  the  coroner  ouo-ht 
to  have  an  estate  sufficient  to  maintain  the  dignity  of  his  office,  and 
answer  any  fines  that  may  be  set  upon  him  for  his  misbehaviour  '' ; 
and  if  he  hath  net  enough  to  answer,  his  line  shall  be  levied  on  the 
county,  as  the  punishment  for  electing  an  insufficient  officer. '^  Now, 
indeed,  through  the  culpable  neglect  of  gentlemen  of  property,  this 
office  has  been  suffered  to  fall  into  disrepute,  and  get  in  some 
instances  into  low  and  indigent  hands ;  so  that,  although  formerly  no 

>  Stat.  3  Geo.  I.  c,  xv.  s.  10.  Blackst.  Com.  b.  i.  c.  ix.  p.  343,  344.     See  Mr. 
Amos'  note  to  Fortescue,  De  Laud.  p.  81.  n.  g. 

2  2  Inst.  31.     4  Inst.  271.  ^4  Rep.  57.     2  Hawk,  V.  C.  14.  n. 

*  Fitzherbert,  Nat.  Brev.  1G3.  *  ]\Iirror,  c.  i.  §  3. 

G  2  Inst.  558.  '^  Fitz.  Nat.  Brev.  1G3. 

8  St.  3  Ed.  I.  ex.  3  2  Inst.  32. 

'0  Fitz.  Nat.  Brev.  163,  164.  "  Ibid. 

'2  Mirr.  c.  i.  §  3.     2  Inst.  175. 
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coroners  wonkl  condescend  to  be  paid  for  serving  their  country,  and 
they  were  by  the  aforesaid  statute  of  AVestmiuster  I.  expressly  for- 
bidden to  take  a  reward,  under  pain  of  a  great  forfeiture  to  the  king, 
yet  for  many  years  past  they  have  only  desired  to  be  chosen  for  the 
sake  of  the  perquisites,  being  allowed  fees  for  their  attendance  by 
the  statute  3  Hen.  VII.  c.  i.,  which  Sir  E.  Coke  complains  of 
heavily  ',  though  since  his  time  those  fees  have  been  much  enlarged."^ 
*'  The  coroner  is  chosen  for  life ;  but  may  be  removed,  either  by 
being  made  sheriff  or  chosen  verderor,  which  are  offices  incompatil)lc 
Avith  each  other ;  or  by  the  king's  writ  de  coronatore  exnnerando,  for  a 
cause  therein  to  be  assigned  ;  as,  that  he  is  engaged  in  other  business, 
is  incapacitated  by  years  or  sickness,  hath  not  a  sufficient  estate  in 
the  county,  or  lives  in  an  inconvenient  part  of  it.  ^  And  by  stat.  2o 
Geo.  II.  c.  xxix.,  extortion,  neglect,  or  misbehaviour,  are  also  made 
causes  of  removal.""*  By  stat.  6  &  7  Vict.  c.  Ixxxiii.,  coroners  for 
counties,  cities,  ridings,  liberties,  and  divisions,  are  empowered  to 
appoint  deputies,  as  coroners  of  boroughs  and  liberties  could  do  before 
that  statute.  But  no  deputy  appointed  under  the  statute  can  act  for 
the  coroner  except  during  his  illness,  or  his  absence  from  any  lawful 
or  reasonable  cause ;  and  the  coroner  may  revoke  the  appointment. 
The  statute  also  prevents  inquisitions  being  quashed  in  a  variety  of 
cases  for  technical  defects.  And  stat.  6  Vict.  c.  xii.,  provides  that 
the  coroner  within  whose  jurisdiction  the  body  is  lying  dead  shall 
hold  the  inquest.  And  by  statute  7  &  8  Vict.,  Avhich  repeals  stat. 
58  Geo.  III.  ch.  xxix.,  provision  is  made  (saving  the  royal  pre- 
roo-ative  of  issuing  the  Avrit  de  coronatore  eU(jendo  as  before)  for  the 
division  of  counties  into  districts  by  the  queen's  council,  on  petition 
of  the  justices  at  the  quarter  sessions,  the  assignment  of  one  of  such 
districts  to  each  coroner  by  that  court,  the  election  of  a  coroner  by 
the  qualified  persons  residing  in  each  district,  and  the  payment  of 
the  expenses  of  those  officers.  But  the  coroners  so  elected  have 
jurisdiction  throughout  the  county.  The  crown  and  certain  lords 
of  franchises  having  a  charter  from  the  crown  for  that  purpose, 
appoint  coroners  for  certain  precincts  or  liberties  by  their  own  mere 
grant  without  election :  and  by  6  &  7  AVill.  IV.  c.  Ixxvi.  §  62.  64., 
the  council  of  every  borough  in  which  a  separate  court  of  quarter 
sessions  shall  be  holden,  shall  appoint  a  fit  person  to  be  coroner  for 


'  2  Inst.  210. 

2  Stat.  25  Geo.  II.  c.  xxix.,  and  stat.  7  Will.  IV.  and  1  Vict.  o.  Ixviii.  The  re- 
muneration of  medical  men  attending  iiujuests  is  provided  lor  by  stat.  6  &  7  AVill. 
IV.  c.  Ixxxix.  and  7  Will.  IV.  and  1  Viet.  c.  Ixviii.  §  2.,  and  the  expenses  of 
inquests  by  7  Will.  IV.  and  1  Vict.    c.  Ixviii. 

3  Fitz,  Nat.  Brev.  163,  164.     Exparte  Parnell,  1  Jac.  and  AValk.  4ol. 
*  Blackst.  Com.  b.  i.  c.  ix.  p.  346,  347. 
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the  borougli ;  but  in  other  boroughs  the  coroner  for  the  county  at 
large  is  to  act. 

"  The  office  and  power  of  the  coroner,"  continues  our  great  com- 
mentator, "  are  also,  like  those  of  the  sheriff,  either  judicial  or 
ministerial,  but  principally  judicial.  This  is  in  a  great  measure 
ascertained  by  statute  4  Ed.  I.  de  officio  coronatori.t,  and  consists, 
first,  in  inquiring  when  any  person  is  slain,  or  dies  suddenly,  or  in 
prison',  concerning  the  manner  of  his  death  :  and  this  must  be  super 
visum  corjjoris- ;  for  if  the  body  be  not  found,  the  coroner  cannot 
sit."^  But  if  the  coroner  have  a  special  commission  for  tlic  purpose, 
he  may  hold  an  inquest,  though  the  body  cannot  be  found,  as  indeed 
justices  of  the  peace,  or  of  oyer  and  terminer,  may  do  without  such 
commission.  "*  Inquests  must  be  made,  according  to  the  principles  of 
the  common  law,  by  a  jury  over  whom  the  coroner  is  to  preside. 
The  jurors  must  be  taken  from  four,  five,  or  six  of  the  neighbouring 
townships,  and  must  sit  at  the  very  place  where  the  death  happened. 
If  any  one  be  found  guilty  by  the  inquest  of  murder,  or  other 
homicide,  he  is  to  be  committed  to  prison  for  further  trial  by  warrant 
of  the  coroner,  who  must  certify  the  whole  inquisition,  under  his 
own  seal  and  the  seals  of  the  jurors'",  together  with  the  evidence 
thereon,  to  the  court  of  queen's  bench  or  the  next  assizes.  The 
coroner  must  also  inquire  concerning  treasure-trove  and  Avrecks. 
The  coroner  has  power  to  commit  for  contempt,  and  he  may  exclude 
or  remove  any  one  from  the  room  where  he  is  sitting.  "^ 

The  ministerial  office  of  the  coroner  is  only  as  the  sheriff's  substitute. 
For,  as  we  have  seen,  when  just  exception  can  be  taken  to  the 
sheriff  for  suspicion  of  partiality,  the  process  must  be  awarded  to  the 
coroner,  instead  of  the  sheriff,  for  execution  of  the  queen's  Avrits. 
But  if  the  coroner  neglects  his  ministerial  duties,  whereby  it  becomes 
necessary  that  the  court  should  attach  him  for  his  contempt,  elisors 
are  appointed  to  execute  such  process,  as  officers  of  the  court.  Thus, 
where  the  coroners  had  ncijlected  to  attach  the  sheriff,  who  was  in 
contempt,  for  not  having  obeyed  a  rule  of  court,  elisors  were  appointed 
to  attach  them.  ^ 

'  1  East,  P.  C.  382.  It.w.  Justices  of  Kent.  11  East,  229.  R.  v  Justices  of 
Norfolk,  1  Nolan,  141. 

2   4  Inst.  271.  3  Blackst.  Com.  ibid.  p.  348. 

''  2  Hawkins,  P.  C.  c.  ix.  s.  23. 

^  Stat.  33  Hen.  VHI.  c.  xii.  s.  1  and  2.  Phil,  and  Mar.  c.xiii.  2  West,  SymLol. 
§  310.  Crompt.  264.  R.  v.  Jewell.  Tremain,  P.  C.  G21.  R.  v.  Just,  of  Norfolk, 
1  East  P.  C.  383. 

<^  Garnett  v.  Ferrand.  6  Barn  and  Cress.  611.     9  Dowl.  and  Ryl.  657. 

''  Andrews  v.  Sharp,  2  Sir  TV.  Blackst.  911.  Rex  v.  Peckhaui,  ibid.  1218.  In 
their  ministerial  acts  all  the  coroners  must  join,  but  in  their  judicial  capacity  the 
act  of  one  is  valid.  2  Hawk.  P.  C.  c.  ix.  §  45.  Hobart,  70.  Staundf.  53.  Jenk. 
Cent.  85. 
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The  next  species  of  magistrates  whom  we  are  to  consider  are 
justices  of  the  peace,  tlic  jirincipal  of  whom  is  the  custos  rotulorum, 
or  keeper  of  the  records  of  the  county.  The  common  law  constituted 
peculiar  officers  for  the  preservation  of  the  public  peace  before  the 
creation  of  justices  of  the  peace.  Of  these,  some  had,  and  still  have, 
this  power  annexed  to  other  offices  which  they  hold ;  others  had  it 
merely  by  itself,  and  were  thence  named  ciistodes  or  conservatorcs 
pads.  Those  that  were  so  by  virtue  of  their  offices  still  continue ; 
but  the  latter  sort  are  supex'seded  by  the  modern  justices.' 

The  queen's  majesty-  is  by  her  office  and  dignity  royal  the  principal 
conservator  of  the  peace  within  all  her  dominions,  and  may  give 
authority  to  any  other  to  see  the  peace  kept,  and  to  punish  such  as 
break  it;  hence  it  is  usually  called  the  queen's  peace.  The  lord 
chancellor  or  keeper,  the  lord  treasurer,  the  lord  high  steward  of 
England,  the  lord  mareschal,  the  lord  high  constable  of  England,  and 
all  the  justices  of  the  court  of  queen's  bench,  by  virtue  of  their 
offices,  and  the  master  of  the  rolls  by  prescription,  are  general  con- 
servators of  the  peace  throughout  the  whole  kingdom,  and  may  com- 
mit all  breakers  of  it,  or  bind  them  in  recognisances  to  keep  it'':  the 
other  judges  are  so  only  in  their  own  courts.  The  coroner  and 
shei'ifFare  also  conservators  of  the  peace  in  their  own  county^,  and 
both  of  them  may  take  a  recognisance  or  security  for  the  peace. 
Constables,  ty thing-men,  and  the  like,  are  also  conservators  of  the 
peace  within  their  respective  jurisdictions,  and  may  apprehend  all 
breakers  of  the  peace,  and  commit  tbem,  till  they  find  sureties  for 
their  keeping  it.  ^ 

Conservators  of  the  peace  holding  their  office  by  itself  and  not  as 
incident  to  some  other,  either  claimed  that  power  by  prescription*', 
or  were  bound  to  exercise  it  by  the  tenure  of  their  lands  ^,  or  lastly, 
were  chosen  by  the  freeholders  in  full  county-court  before  the  sherltf, 
the  writ  for  their  election  directing  them  to  be  chosen  de  prohioribus 
et  potentiorihus  comitatxis  sid  custodes  pads.  ^  But  this  popular  consti- 
tution derived  from  the  Saxon  times,  began  to  be  broken  in  upon  in 
the  reign  of  Edward  I.,  who  issued  commissions  to  carry  into  effect 
the  provisions  for  enforcing  the  ancient  police  contained  in  the 
statute  of  AVinchestcr  '* ;  and  Blackstone  relates,  that  "  when  queen 

'  4  Inst.  2  Blackst.  Com.  ibid.  p.  349.     Lan)b.  2. 

^  Lamb.  12. 

*  IJritton,  3,  as  to  tlie  coroner.     Fitz.  N.  B.  81,  as  to  the  slierilT. 

'-  Lamburd,  14.  «  Ibid.  15.  ■  Ibid.  17.  *  Ibid.  16. 

^  Ilallam,  Mid.  Ages,  part  3,  c.  viii.  p.  175.  As  to  tiic  stat.  of  Winchester,  see 
Ileeves,  Hist,  of  the  English  law,  vol.  ii.  c.  x.  p.  213,  214.  And  see  a  most  learned 
j)apcr  by  Mr.  Hardy,  Append.  No.  4,  to  the  Constabulary  Force  (Commissioners) 
Keport,  1831).  p.  <J31. 
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Isabel  the  wife  of  Edward  II.,  had  contrived  to  depose  her  husband 
by  a  forced  resignation  of  the  crown,  and  had  set  tip  his  son  Ed- 
ward III.,  in  his  place,  this  being  a  thing  then  without  example  in 
England,  it  was  feared  would  much  alarm  the  people,  especially  as 
the  old  king  was  living,  though  hurried  about  from  castle  to  castle, 
till  at  last  he  met  with  an  untimely  death.  To  prevent,  therefoi"e, 
any  risings  or  other  disturbance  of  the  peace,  the  new  king  sent  writs 
to  all  the  sheriffs  in  England,  the  form  of  which  is  preserved  by 
Thomas  Walsingham',  giving  a  plausible  account  of  the  manner  of 
obtaining  his  crown ;  to  wit,  that  it  was  done  ipsius  patris  bene 
jjlacito ;  and  withal  commanding  each  sheriff  that  the  peace  be  kept 
throughout  his  bailiwick,  on  pain  and  peril  of  disinheritance  and  loss 
of  life  and  limb.  And  in  a  few  weeks  after  the  date  of  these  writs, 
it  was  ordained  in  parliament  ^  that  for  the  better  maintaining  and 
keeping  the  peace  in  every  county,  good  men  and  lawful,  which  were 
no  maintainers  of  evil  or  barretors  in  the  country,  should  be  assigned 
to  keep  the  peace :  and  in  this  manner,  and  upon  this  occasion,  was 
the  election  of  the  conservators  of  the  peace  taken  from  the  people, 
and  given  to  the  king,  this  assignment  being  construed  to  be  by  the 
king's  commission.  ^  But  still  they  were  only  called  conservators, 
wardens,  or  keepers  of  the  peace,  till  the  statute  34  Ed.  III.  c.  i. 
gave  them  the  power  of  trying  felonies,  and  then  they  acquired  the 
more  honourable  appellation  of  justices.  ^ 

"  These  justices,"  continues  our  illustrious  commentator,  "  are 
appointed  by  the  king's  special  commission  under  his  great  seal,  the 
form  of  which  was  settled  by  all  the  judges,  a.  d.  1590.-^  This 
appoints  them  all^  jointly  and  severally,  to  keep  the  peace,  and  any 
two  or  more  of  them  to  inquire  of  and  determine  felonies  and  other 
misdemeanours;  in  which  number  some  particular  justices,  or  one  of 
them,  are  directed  to  be  always  included,  and  no  business  to  be  done 
without  their  presence  ;  the  words  of  the  commission  running  thus, 
quorum  allquem  vestrum  A,  B,  C,  D,  &c.  unum  esse  volumus ;  whence 
the  persons  so  named  are  usually  called  justices  of  the  quorum.  And 
formerly  it  was  customary  to  appoint  only  a  select  number  of  justices, 
eminent  for  their  skill  and  discretion,  to  be  of  the  quorum ;  but  now 
the  practice  is,  to  advance  almost  all  of  them  to  that  dignity,  naming 
them  all  over  again  in  the  quorum  clause,  except,  perhaps,  only  some 
inconsiderable  person,  for  the  sake  of  propriety ;  and  no  exception  is 
now  allowable  for  not  expressing,  in  the  form  of  warrants,  &c.,  that 

'  Hist.  A.D.  1327.  ^  Stat.  1  Ed.  III.  st.  2.  c.  xvl. 

3  Lambard,  20.     Stat.  4  Ed.  III.  c.  li.     St.  18  Ed.  Ill,  st.  2.  c.  ii. 

"^  Lamb.  23.  '"  Ibid.  43.  ; 

'^  See  the  form  itself,  Lamb.  3ii. 
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the  justice  who  issued  them  is  of  the  quorum.^  When  any  justice 
intends  to  act  under  this  commission,  he  sues  out  a  writ  of  dedimus 
potestatem  from  the  clerk  of  the  crown  in  chancery,  empowering  cer- 
tain persons  therein  named  to  administer  the  usual  oatiis  to  him ; 
■which  done,  he  is  at  liberty  to  act. 

"  Touching  the  number  and  qualification  of  these  justices,  it  was 
ordained  by  stat.  18  Ed.  III.  c.  ii.,  tliat  two  or  three  of  the  best 
reputation  in  each  county  shall  be  assigned  to  be  keepers  of  the 
peace ;  but  these  being  found  rather  too  few  for  that  purpose,  it  was 
provided,  by  stat.  34  Ed.  III.  c.  i.,  that  one  lord,  and  three  or  four 
of  the  most  worthy  men  in  the  county,  with  some  learned  in  the  law, 
shall  be  made  justices  in  every  county.  But  afterwards  the  number 
of  justices,  through  the  ambition  of  private  persons,  became  so 
large,  that  it  was  thought  necessary,  by  stat.  12  Rich.  II.  c.  x.  and 
14  Rich.  II.  c.  xi.,  to  restrain  them  at  first  to  six,  and  afterwards 
to  eight  only.  But  this  rule  is  now  disregarded ;  and  the  cause  seems 
to  be  (as  Lambard  observed  long  ago)^  that  the  growing  number  of 
statute-laws,  committed  from  time  to  time  to  the  charge  of  justices 
of  the  peace,  have  occasioned  also  (and  very  reasonably)  their  increase 
to  a  larger  number.  And  as  to  their  qualifications,  the  statutes  just 
cited  direct  them  to  be  of  the  best  reputation,  and  most  worthy  men 
of  the  county;  and  the  stat.  13  Rich.  II.  c.  vii.  orders  t^em  to  be  of 
the  most  sufiScient  knights,  esquires,  and  gentlemen  of  the  law. 
Also,  by  stat.  2  Hen.  V.,  stat.  1.  c.  iv.  and  stat.  2.  c,  i.,  they  must 
be  resident  in  their  several  counties.  And  because,  contrary  to  these 
statutes,  men  of  small  substance  had  crept  into  the  commission,  it 
was  enacted,  by  stat.  18  Hen.  VI.  c.  xi.,  that  no  justice  should  be 
put  in  commission  if  he  had  not  lands  to  the  value  of  20/.  per  annum ; 
and  the  rate  of  money  being  greatly  altered  since  that  time,  it  is  now 
enacted,  by  stat.  18  Geo.  II.  c.  xx.,  that  eveiy  justice,  except  as  is 
therein  excepted,  shall  have  in  possession  for  his  own  benefit  an 
estate  in  England  or  Wales,  either  legal  or  equitable  of  freehold, 
copyhold  or  customary  tenure  for  life  or  some  greater  estate,  or  an 
estate  for  some  long  term  of  years,  determinable  on  one  or  more 
lives,  or  for  a  certain  term  created  for  twenty-one  years,  or  more,  of 
the  clear  yearly  value  of  100/.,  or  a  reversion  or  remainder  in  lands  in 
England  or  Wales  expectant  on  a  lease  for  one,  two,  or  three  lives 
upon  reserved  rents,  and  which  arc  of  the  clear  yearly  value  of  300/. 
per  annum  ^;  and  if  he  acts  without  such  qualification,  he  shall  for- 


'  Stat.  26  Geo.  II.  c.  xxvii.     See  also  stal.  7  Geo.  III.  c.  x.xi. 
2  Lamb.  34. 

^  Pack  (jii.  t.  V.  Tarpley,  9  Adol.  &  El.  4G8.     And  see  also  as  to  the  qualification 
of  Justices,  5  Geo.  II.  c.  xviii. 
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felt  100/.,  though  his  acts  arc  not  therefore  void. '  This  qualification - 
is  almost  an  equivalent  to  the  20/.  per  annum  required  in  Henry  VI. 's 
time;  and  of  this^  the  justice  must  now  make  oath.  Also,  it  is 
provided,  by  6  &  7  Vict.  c.  73.  s.  33.,  that  no  solicitor  or  attorney 
shall  be  capable  of  being  a  justice  of  the  peace  during  such  time  as 
he  shall  practise  as  an  attorney  or  solicitor ;  and  stat.  5  Geo.  II.  c.  xviii. 
provides,  that  no  practising  proctor  shall  be  capable  of  acting  as  a 
justice  of  the  peace.**  The  following  persons  may  act  as  justices  of 
the  peace  without  a  qualification  by  estate :  1.  peers  and  lords  of 
parliament,  and  their  eldest  sons  and  heirs ;  2.  the  eldest  son  and  heir 
of  a  person  qualified  to  serve  as  a  knight  of  the  shire  under  stat. 
9  Ann.  c.  V. ;  3.  lords  or  others  of  the  privy  council,  and  justices 
of  either  bench,  and  barons  of  the  exchequer;  4.  the  attorney  and 
solicitor-general ;  5.  justices  of  cities  and  towns  corporate  ;  6.  heads 
of  colleges  in  and  the  vice-chancellors  of  either  university^;  and, 
7.  justices  assigned  for  any  of  the  boroughs  within  the  corporation 
amendment  act,  although  they  must  reside  within  the  borough,  or 
within  seven  miles  therefi'om.  ^ 

"  As  the  office  of  these  justices  is  conferred  by  the  king,  so  it  sub- 
sists only  during  his  pleasure,  and  is  determinable,  1.  By  the  demise 
of  the  crown,  at  common  law,  Avhicli  is  altered  by  stat.  ^  to  six  months 
after.  But  if  the  same  justice  is  put  in  commission  by  the  successor, 
he  shall  not  be  obliged  to  sue  out  a  new  dedimus,  nor  to  swear  to  his 
qualification  afresh  ^ ;  nor,  by  reason  of  any  new  commission,  to  take 
the  oaths  more  than  once  in  the  same  reign.''  2.  By  express  writ 
under  the  great  seal '°,  discharging  any  particular  person  from  being 
any  longer  justice.  3.  By  superseding  the  commission  by  writ  of 
supersedeas,  which  suspends  the  power  of  all  the  justices,  but  does  not 
totally  destroy  it,  seeing  it  may  be  revived  again  by  another  writ 
called  a  procedendo.  4.  By  a  new  commission,  Avhich  virtually, 
though  silently,  discharges  all  the  former  justices  that  are  not  in- 
cluded therein ;  for  two  commissions  cannot  subsist  at  once.  5.  By 
accession  to  the  office  of  sheriff  or  coroner.  ^^  Formerly  it  was  thought 
that  if  a  man  was  named  in  any  commission  of  the  peace,  and  had 
afterwards  a  new  dignity  conferred  upon  him,  that  this  determined 
his  office,  he  no  longer  answering  the  description  of  the  commission ; 

'  Margate  Pier  Com.  v.  Hannam,  3  Barn,  and  Ad.  266. 

2  Bp.  Fleetwood,  Chronicon  Pretiosum.  ^  Stat.  18  Geo.  II.  c.  xx. 

*  Some  fees  and  stamp-duties  payable  upon  the  renewal  of  appointments  and 
commissions  are  abolished  by  stat.  1  Will.  IV.  c.  xliii. 

^  18  Geo.  II.  c.  XX.  sect.  13.  12.  15.  Quaere  as  to  the  son  of  an  Irish  peer,  such 
peer  sitting  in  the  house  of  commons  ? 

6  5  &  6  Will.  IV.  c.  Ixxvi.  §  101.  "'  Stat.  1  Ann.  c.  viii. 

«  Stat.  1  Geo.  III.  c.  xiii.  ^  Stat.  7  Geo.  UI.  c.  ix. 

'0  Lamb.  68.  "  St  it.  1  Mar.  st.  2,  c.  viii. 
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but  now '  it  is  provided,  that  notwithstanding  a  new  title  of  dignity, 
the  justice  on  whom  it  is  conferred  still  continues  a  justice. 

"  The  power,  office,  and  duty  of  a  justice  of  the  peace  depend 
upon  his  commission,  and  on  the  several  statutes  which  have  created 
objects  of  his  jurisdiction.  His  commission,  first,  empowers  him 
singly  to  conserve  the  peace,  and  thereby  gives  him  all  the  power  of 
the  ancient  conservators  at  the  common  law,  in  suppressing  riots  and 
affrays,  in  taking  securities  for  the  peace,  and  in  apprehending  and 
committing  felons  and  other  inferior  criminals.  It  also  empowers 
any  two  or  more  to  hear  and  decide  all  felonies  and  other  offences, 
which  is  the  ground  of  their  jurisdiction  at  sessions.  And  as  to  the 
powers  given  to  one,  two,  or  more  justices  by  the  several  statutes, — 
which  from  time  to  time  have  heaped  upon  them  such  an  infinite 
variety  of  business,  that  few  care  to  undertake,  and  few  understand 
the  office,  —  they  are  such,  and  of  so  great  importance  to  the  public, 
that  the  country  is  greatly  obliged  to  any  worthy  magistrate  that, 
without  sinister  views  of  his  own,  will  engage  in  this  troublesome 
service.  And  therefore,  if  a  well-meaning  justice  makes  any  unde- 
signed slip  in  his  practice,  great  lenity  and  indulgence  are  shown  to 
him  in  the  courts  of  law  ;  and  there  are  many  statutes  made  to  pro- 
tect him  in  the  upright  discharge  of  his  office  ^  which,  among  other 
privileges,  prohibit  such  justices  from  being  sued  for  any  oversights 
without  notice  beforehand,  and  stop  all  suits  begun  on  tender  made 
of  sufficient  amends.  And  by  stat.  5  &  6  Vict,  they  are  entitled  to 
full  costs  in  certain  cases  where  an  action  brought  aQ-ainst  them  fails. 
But,  on  the  other  hand,  any  malicious  or  tyrannical  abuse  of  their 
office  is  usually  severely  punished  on  information  or  indictment,  and 
they  are  also  liable  to  an  action  by  the  party  injured ;  and  all  persons 
who  I'ecover  a  verdict  against  a  justice  for  any  wilful  or  malicious 
injury,  are  entitled  to  double  costs."^ 

We  will  next  briefly  consider  some  officers  of  lower  rank  than 
those  which  have  gone  before,  and  of  more  confined  jurisdiction,  but 
still  such  as  are  universally  in  use  through  every  part  of  the 
kingdom. 

And  first  of  the  constable.     Lambard  is  of  opinion^   that  from  the 

'  Stat.  1  Ed.  Vr.  c.  vii. 

^  Stat.  7  James  I.  c.  v. ;  stat.  21  James  T.  c.  xii.;  stat.  24  Geo,  II.  c.  xliv.;  stat. 
43  Geo.  III.  c.  cxli. 

^  See  Devaynes  7j.  Boys,  7  Taunlon,  33.  Brings  v.  Evelyn,  2  II.  Blackst.  114. 
Weller  v.  Toke,  9  East.  364.  And  as  to  criminal  proceedings  against  justices,  see 
2  Burr.  1162.  R.  v.  Borron,  3  Barn.  Aid.  434.  432.  Blackstone  refers  the  student 
for  further  information  to  Lambard's  Irenarchia ;  and  Burn's  Justice  of  the  Peace. 
And  see  1  Archbold,  Just,  of  the  Peace,  32,  33,  &c.  (edit.  1845),  and  as  to  double 
costs,  p.  43. 

■*  Of  Constdoles,  5, 
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office  of  lord  high  constable  of  England,  —  to  whom  belonged  the 
regulation  of  all  matters  of  chivalry,  tilts,  tournaments,  and  feats  of 
arms,  but  which  has  been  disused  since  the  attainder  of  Stafford 
duke  of  Buckingham,  except  on  great  and  solemn  occasions,  such  as 
the  king's  coronation,  —  this  lower  constableship  was  first  drawn  and 
fetched,  which  the  same  learned  writer  calls  the  very  finger  of  that 
hand  ;  for  the  statute  of  Winchester '  directs  that,  for  the  better 
keeping  of  the  peace,  two  constables  in  every  hundred  and  franchise 
shall  inspect  all  matters  relating  to  arms  and  armour  '^,  though  they 
are  not  appointed  under  that  statute. 

These  constables  are  of  two  kinds,  high  constables  and  petty  con- 
stables,—  the  former  of  which  preside  over  an  hundred  or  franchise, 
while  the  latter  are  officers  of  every  tithing,  township,  and  parish.'^ 
High  constables  are  appointed  at  the  court-leets  of  the  franchise  or 
hundred,  or  in  default  of  that,  by  the  justices  at  their  quarter- 
sessions,  as  directed  by  stat.  7  &  8  Vict.  c.  xxxiii.  s.  8.,  and  are  re- 
movable by  the  same  authority  that  appoints  them.  ^  Petty  constables 
are  chosen  by  the  jury  at  the  court-leet ;  or,  if  no  court-leet  be  held, 
are  appointed  by  two  justices  of  the  peace. '^ 

The  general  duty  of  constables,  both  high  and  petty  (as  Blackstone 
informs  us),  is  to  keep  the  queen's  peace  in  their  several  districts ; 
and  to  that  purpose  they  are  armed  with  very  large  powers,  of  arrest- 
ing and  imprisoning,  and  of  breaking  open  houses,  and  the  like. 
One  of  their  principal  duties,  enjoined  by  the  statute  of  Winchester, 
is,  to  keep  Avatch  and  ward  in  their  respective  jurisdictions.  The 
constable  may  appoint  watchmen  at  his  discretion,  regulated  by  the 
custom  of  the  place  ;  and  these  being  his  deputies,  have,  for  the  time 
being,  the  authority  of  their  principal.  There  are  also  special  consta- 
bles. These  officers  must  be  appointed  by  any  two  justices  of  the 
peace  in  any  county,  city,  town,  &c.,  upon  information,  on  oath  of 
any  credible  witness,  that  any  tumult,  riot,  or  felony,  has  taken 
place,  or  is  likely  to  take  place.  "^  But,  in  cases  of  emergency, 
magistrates  may  appoint  and  swear  in  any  number  of  special  consta- 

'  Stat.  13  Ed.  I.  c.  vi. 

^  High  constables  and  petty  constables  are  officers  at  common  law,  and  not  ap- 
pointed by  the  stat.  of  Winchester.  Salkeld,  175.  380.  And  2  Hawkins,  P.  C. 
ex.  \  33.  Blackstone  is  of  the  contrary  opinion,  but  cites  no  authority,  b.  i.  c.  ix. 
p.  35.5.     And  Mr.  Justice  Coleridge  holds  the  opinion  of  Hawkins.     See  note. 

3  2  Hawkins.  P.  C.  c.  x.  \  33. 

*  Salkeld,  175.  And  see  the  late  case,  Reg.  v.  Watkinson,  10  Adolphus  &  Ellis» 
288. 

5  Stat.  13  &  14  Car.  II.  c.  xii. 

G  Stat.  1  &  2  Will.  IV.  c.  xli. ;  and  stat.  5  &  6  Will.  IV.  c.  xliii.,  which  renders 
it  unnecessary  that  the  special  constables  shoidd  be  resident  in  the  parish,  township, 
or  place,  where  they  are  appointed. 
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bles  without  any  application.  And  by  stat.  1  &  2  Will.  IV.  c.  xli. 
§  3.,  a  secretary  of  state  may  direct  tlic  lord-lieutenant  of  any  county 
to  cause  special  constables  to  be  appointed  and  sworn  throughout  the 
whole  or  any  portion  of  the  county,  to  act  during  three  months. 

A  regular  body  of  police,  under  the  authority  of  certain  com- 
missioners, controlled  by  a  secretary  of  state,  has  been  established 
by  divers  statutes,  in  the  metropolis  and  a  considerable  district 
beyond  tlie  suburbs  ;  and  in  the  city  of  Lond9n  there  is  also  a  similar 
corps,  under  the  control  of  the  corporation.' 

Divers  statutes  have  also  been  enacted  for  the  purpose  of  providing 
a  more  vigilant  and  a  stricter  system  of  police  than  previously  existed 
under  the  old  common  law  and  the  statute  of  AVinchcster.  Tims  by 
stat.  3  &  4  Will.  IV.  c.  xc,  provision  is  made  for  the  election  of 
inspectors  by  the  rate-payers  in  any  parish;  which  inspectors  are 
to  appoint  watchmen  to  act  under  their  control ;  and  the  expenses  of 
the  establishment  are  to  be  defrayed  by  a  rate.  But  the  most 
important  statutes  of  this  description  are  the  2  &  3  Victoria,  c.  xcil., 
and  3  &  4  Victoria,  c.  Ixxxviii.  A  power  is  thereby  vested  in  the 
justices  at  quarter-sessions  to  constitute  a  general  police  throughout 
the  county,  under  the  direction  of  one  or  two  chief  constables,  and  to 
defray  the  expenses  thereof  by  a  police-rate.  The  chief  constables 
are  to  be  appointed  by  the  magistrates  at  quarter-sessions,  with  the 
approval  of  a  secretary  of  state ;  and  local  constables  by  the  justices 
at  petty  sessions,  on  the  nomination  of  the  chief  constable.  The 
whole  establishment  is  to  be  subject  to  rules  made  by  the  secretary 
of  state ;  his  approval  is  made  necessary  for  the  validity  of  almost 
every  act  of  the  justices ;  and  they  are  to  report  to  him  in  a  great 
variety  of  cases. 

That  system  will  be  found  highly  beneficial  in  particular  districts, 
where  the  people  are  turbulent,  or  the  ordinary  provisions  of  the  law 
are  otherwise  found  insufficient  for  the  maintenance  of  the  peace;  but 
whether  its  general  adoption  is  desirable,  may  on  very  strong  ground 
be  doubted.  In  the  first  place,  it  is  obvious  that  an  additional  burden 
ought  not  to  be  laid  on  the  rate-payers  Avithout  very  sufficient 
reasons.  Ibit  It  Is  still  more  important  that  so  great  a  change  in 
the  local  government  of  counties  as  the  establishment  of  a  trained 
permanent  force,  governed  by  rules  emanating  from  the  secretary 
of  state,  and  forming  a  system  vmdcr  the  Indirect  control  of  the 
ca-own,  in  the  place  of  the  ancient  and  constitutional  police,  should 
not  be  adopted  unless  it  be  absolutely  required  for  the  security 
of  persons  and  property.  The  evils  arising  from  tlie  cliaiigo,  in 
a   constitutional   point   of   view,   will    probal^Iy   at  first   not    be  felt 

'  Stephen.  Com.  vol.  iii.  c.  x.  p.  40.  note  u. 
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very  perceptibly ;  but  the  augmented  influence  of  the  executive  would 
show  itself  if  the  system  should  extend  over  the  greater  part  of 
the  kingdom,  and  probably  lead  to  further  inroads  on  the  principles 
on  which,  as  we  have  remarked,  our  internal  polity  is  constructed. 
Besides,  there  is  a  manifest  danger  that  the  new  county-police  may 
become  an  instrument  of  petty  tyranny  over  the  lower  classes,  by 
interfering  with  their  habits,  and  imposing  unnecessary  restraints 
on  their  individual  liberty. 

This  ajjpeai's  to  be  a  matter  of  the  gravest  consideration ;  for 
a  grievance  of  that  description,  affecting  men  in  their  every-day 
life, — their  amusements,  their  occupations,  and  their  habits,  —  is 
more  likely  than  almost  any  other  to  produce  among  them  a  spirit  of 
discontent  and  dislike  of  all  authority.  And  very  little  consideration 
is  required  to  perceive  how  impossible  it  must  be  to  guard  against 
this  serious  evil  consistently  with  the  discipline  of  the  police-force, 
and  their  protection  in  the  discharge  of  their  duty.  In  many  of  the 
agrarian  districts  the  small  amount  of  crime,  and  the  spirit  of  subor- 
dination and  obedience  to  the  law  i:)revailing  among  the  people,  render 
the  adoption  of  the  new  system  obviously  unnecessary.  But  the  first 
report  of  the  commissioners  appointed  to  inquire  as  to  the  best  means 
of  establishing  an  efficient  constabulary  force  in  the  counties  of 
England  and  Wales  furnishes  very  satisfactory  proof  that  that  system 
is  not  required,  except  in  certain  places,  or  under  peculiar  circum- 
stances. The  general  fact  most  clearly  established  in  the  report  is, 
that  a  large  proportion  of  the  more  pernicious  crimes  in  the  rural 
districts  are  committed  by  bands  of  depredators,  who  migrate  from  the 
larger  towns  as  from  centres,  the  metropolis  being  the  great  centre  from 
which  they  spread  over  the  country.  ^  In  the  towns  are  their  regular 
haunts,  and  the  receivers  of  stolen  goods,  without  whom  the  occupation 
of  thieving  could  not  be  carried  on.  Now,  it  would  appear  that  the 
establishment  of  a  vigorous  police  in  the  towns,  with  power  to 
break  up  the  establishments  which  are  the  nests  of  delinquents, 
would  render  unnecessary  any  thing  beyond  the  ordinary  constabulary 
force  in  the  agrarian  districts.  The  same  report  also  shows,  that  the 
greatest  part  of  the  depravity  and  crime  existing  out  of  the  class  of  re- 
gular and  professed  thieves,  is  caused  by  the  infectious  influence  of  that 
community  upon  the  lower  classes  of  society.  Now,  if  those  delin- 
quents were  effectually  attacked  in  the  towns,  which  are  their 
habitual  places  of  residence  and  the  centres  of  their  operations, 
tliat  great  source  of  corruption  would  be  rendered  much  less  mis- 
chievous. They  would  be  driven  into  the  agrarian  districts  at  first, 
it  is  true ;  but  being  obliged  to  move  about  constantly  from  parish  to 


'  Report  of  Constabulary  Force  Commissioners,  1839,  p.  i.   pp.  13,  14,  15. 
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parish,  for  the  purpose  of  avoldhig:  bchig  detected  or  committed  as 
vagrants,  (the  danger  of  which  must  necessarily  be  great  in  villages, 
where  the  inhabitants  of  every  house  or  cottage  are  well  known,  and 
the  appeai'ance  of  a  stranger  is  sure  to  cause  inquiry  or  suspicion,) 
they   would  probably  be  forced  to  seek  their  former  associates  and 
places  of  refuge  in  the  towns,  and  there  fall  into  the  hands  of  the 
law.     The  police  of  towns  has,  until  within  a  few  years,  been  very 
much   neglected ;    and   to  this,  more  than  to   any    other    cause,   is 
probably  to  be  attributed  whatever  insecurity  of  persons  and  property 
has  been  shown  to  exist  in  England.     Perhai)s  the  full  effects  of  the 
improvement  which  has  taken  place  in  that  branch  of  our  internal 
government  have  hardly  been  felt  as  yet ;  and  it  seems  highly  de- 
sirable to  wait  for  its  full  development   before   we   assent   to   the 
position,   that  the  provision  of  these  statutes  ought  to  be  generally 
adopted  throughout  the  country.     There  are,  however,  some  densely 
inhabited  places,  especially  certain  parts  of  the  manufacturing  districts, 
where  the  new  police  may  be  very  useful.     But  the  provisions  of 
the  stat.  5  8i  G  Vict.  c.  cix.,  which  received  the  royal  assent  on  the 
twelfth  of  August,  1842,  seem  to  afford  sufficient  security  to  persons 
and   property    under    ordinary    circumstances.      By    virtue   of   that 
statute,  the  overseers  in  each  parish  arc  to  summon  a  vestry  within 
fourteen  days  of   the  receipt  of  a  precept,   which  the  justices  are 
required    to    issue  under    the    hands    of   any    two   of  them,  within 
the  first  seven  days  of  February  in  each  year ;  and  the  vestry  are  to 
make  out   a  list  of  so  many  able-bodied   men  resident    Avithin    the 
parish,  between  the  ages  of  twenty-five  and  fifty-five  years,  and  rated 
to  the  poor  or  county  rate  on  any  tenement  of  the  net  yearly  value 
of  4/.    or   upwards,    as    the    precept  requires ;    but   they   may  also 
recommend  any  number  of  men   not  possessing  such   qvialification, 
out  of  such  lists  returned  by   the   overseers,  and    allowed   by    the 
justices.     At  special  petty  session  to  be  held  between  the  twenty- 
fourth  of  March  and  the  ninth  of  April  in  each  year,  the  justices  at 
such  special  petty  session,  are  to  appoint  so  many  constables  as  they 
may  deem  necessary  in  each  parish  within  the  division  for  which 
such   petty    session   is  held.     A   vestry  may   resolve    to    have  paid 
constables  ;  in  which  case  the  justices,  if  they  be  satisfied  Avith  the 
amount  of  the  salary  which  the  vestry  agi'ce  to  pay,  are  to  appoint 
so  many  paid  constables  for  the  parish  as  the  vestry  have  agreed  to ; 
or  if  the  justices  think  fit,  and  the  same  resolution  has  been  agreed 
to  by  more  parishes  than  one  adjoining  each  other,  then  they  may  ap- 
point the  same  paid  constables  to  act  conjointly  for  all  such  parishes. 
T'he  paid  constables  are  removable  for  misconduct  by  the  justices  of 
the  division  at  petty  sessions,  and  their  salaries  are  payable  by  the 
overseers  out  of  the  poor's  rates.     In  every  pari.^h  in  which  a  paid 
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constable  Is  appointed  under  the  act,  the  justices  need  not  appoint 
any  unpaid  constable,  or  may  appoint  a  smaller  number  of  unpaid 
constables  than  they  had  otherwise  resolved  on  appointing. 

The  act  further  provides,  that  no  petty  constable,  hcadborough, 
borseholder,  tythingman,  or  peace  officer  of  the  like  description, 
shall  be  appointed  Avithin  the  limits  of  the  act,  at  any  court  leet  or 
town  except  to  perform  duties  unconnected  with  the  preservation  of 
the  peace ;  but  that  the  act  does  not  prevent  the  appointment 
of  special  constables,  and  it  does  not  apply  to  the  city  of  London, 
the  metropolitan  police  district,  the  county  palatine  of  Chester, 
incorporated  towns  -within  the  municipal  corporation  act,  or  any 
parish,  town,  or  place  within  the  stat.  3  &  4  Will.  IV.  c.  xc.  for 
lighting  and  watching  parishes,  or  any  local  act  for  the  same 
purpose.  Power  is  also  given  to  the  justices  at  quarter  sessions  to 
provide  lock-up  houses,  and  appoint  a  superintending  constable, 
paid  out  of  the  county  rate,  to  have  charge  thereof,  who  is  to  have 
superintendence  of  all  the  parish  constables  appointed  in  such  parishes 
as  shall  be  ordered  by  the  said  justices,  and  under  such  regulations 
as  they  shall  make,  subject  to  dismissal  by  them.  Such  are  the 
principal  enactments  of  this  important  law,  providing  a  constitu- 
tional force,  whereby  the  security  of  persons  and  property  is  much 
increased,  without  violating  the  principles  of  our  ancient  common-law 
institutions.  The  provisions  of  tliis  statute  are  extended  to  the  jus- 
tices of  the  peace  of  liberties  within  counties  by  stat.  7  &  8  Vict. 
c.  lii. 

There  are  also  officers  called  watchmen,  whose  duty  it  is  to  act 
as  guardians  of  the  peace  by  night.  Their  authority  is  recognized 
by  law',  and  by  stat  3  &  4  Will.  IV.  c.  xc ;  amended  by  3  &  4  Vict, 
c.  Ixxxviii.  s.  20.  regulations  are  made  for  watching  by  means  of 
these  officers  and  lighting  such  parishes  as  are  disposed  to  the  in- 
troduction of  such  improvements  at  their  own  expense. 

We  are  next  to  consider  the  surveyors  of  highways.  Every  parish 
is  bound,  of  common  right,  to  keep  high  roads  that  go  through  it  in 
good  and  sufficient  repair*,  unless  by  reason  of  tenure,  or  otherwise, 
this  care  is  consigned  to  private  persons.  From  this  burden  no  man 
was  exempt  by  our  ancient  laws,  this  being  part  of  the  trinoda 
necessitasy  to  which  every  man's  estate  was  subject ;  namely,  exprditio 
contra  hostem,  arcium  constructio,  et  pontium  rejxiratio.  But  Black- 
stone  observes,  that  now,  for  the  most  part,  the  care  of  the  roads 
only  seems  to  belong  to  parishes ;  that  of  britlgcs  being  in  great 
measure  devolved  upon  the  county  at  large,  by  stat.  22  Hen.  VIII. 
c.  V.     If  the  parish  neglected  these  repairs,  they  might  formerly, 

'  2  Hale,  P.  C.  98.     3  Inst.  52.     Mackally's  Case,  9  Rep.  GG. 
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as  tliey  may  still,  be  indicted  for.  such  their  neglect ;  but  it  was  not 
then  incumbent  on  any  particular  officer  to  call  the  parish  together 
and  set  them  on  this  work;  for  which  reason,  by  the  stat.  2  & 
3  Philip  and  Mary,  c.  viii.,  surveyors  of  the  highways  were  ordered  to 
be  chosen  in  every  parish.' 

These  surveyors,  who  were  formerly  appointed  under  the  statute 
of  Philip  and  Mary,  by  the  constable  and  churchwardens  of  the 
parish,  are  now  elected  by  the  inhabitants,  and  may  have  salaries 
allotted  to  them  for  their  trouble.- 

Wc  come  now  to  the  overseers  of  the  poor,  who  were  first  appointed 
in  every  parish  by  stat.  43  Eliz.  c.  ii. 

"  Their  office  and  duty,  according  to  the  same  statute,  were,"  as 
Blackstone  informs  us,  "  principally  these  ;  first,  to  raise  competent 
sums,  by  making  and  levying  rates  upon  the  owners  of  land  and  other 
immovable  property,  for  the  necessary  relief  of  the  poor,  impotent, 
old,  blind,  and  such  others,  being  poor  and  not  able  to  work  ;  and, 
secondly,  to  provide  work  for  such  as  are  able,  and  cannot  otherwise 
get  employment." 

It  seems  clearly  to  be  the  duty  of  every  system  of  government  to 
make  provision  for  the  relief  and  maintenance  of  the  poor.  But, 
on  the  other  hand,  if  certain  principles  be  not  carefully  acted  up  to, 
there  is  manifest  danger  that  the  humane  object  of  the  law  will  be 
defeated,  and  serious  evils  occasioned  to  the  whole  community. 
The  most  important  of  these  pi'inciplcs  is,  that  the  condition  of  the 
person  receiving  parish-relief  be  not  (if  he  be  able-bodied  and  can 
procure  work)  more  advantageous  than  that  of  the  man  who  maintains 
himself  by  his  own  labour ;  for  if  it  be  otherwise,  the  great  mass 
of  the  lower  classes  of  the  community  Avill  gradually  fall  into  the  class 
of  persons  receiving  parish -relief,  to  the  encouragement  of  idleness 
and  the  great  injury  not  only  of  the  owners  of  the  soil,  but  of  the 
moral  character  of  the  people.  Another  cause  renders  the  indiscrimi- 
nate application  of  poor-rates  dangerous.  Persons  in  the  receipt  of 
parish-relief  are  thereby  enabled  to  Avork  for  lower  wages  than  others  ; 
and  the  consequence  is,  that  the  independent  labourer  is  obliged  to 
come  upon  the  parish,  to  avoid  being  undersold  by  them.  Besides, 
improvident  marriages  are  encouraged  by  a  system  which  withdraws 
from  the  poorer  classes  those  checks  which  restrain  their  richer  fellow- 
subjects  from  marrying,  without  jwssessing  the  means  of  maintaining 
a  wife  and  children.  These  several  causes  were  progressively  pro- 
ducing a  very  alarming  state  of  things,  when  a  remedy  was  applied  by 
stat,  4  &  5  Will.  IV.  c.  Ixxvi.     The  difficulty  of  legislating  on  thia 

'   l):iU.  .Tiist.  cap.  .10. 

-  Stat.  5  &  I!  'Will.  IV.  c.  ).     And  f^LO  Burn's  Justice,  tit.  Highways. 
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subject,  so  us  to  avoid  the  evils  arising  from  the  old  system,  and,  at  the 
same  time,  to  reconcile    charity  and   humanity  with   that  degree  of 
strictness  which  appeared  to  be  necessary  for  the  maintenance   of 
industrious  and  moral  habits  among  the  Avorking  classes, —  can  hardly 
be  estimated  too  highly.     The  fundamental  rule  of  the  stat.  4  & 
5  Will.  IV.  c.  Ixxvi.  is,  the  refusal  of  relief  to  all  those  who  are  capable 
of  working  (except  medical  relief),  unless  they  will  submit  to  reside 
in  the  workhouse.     That  rule  is  carried  into  etiect  under  the  directions 
and  government  of  three  commissioners,  sitting  in  London,  and  the 
superintendence    of  assistant  commissioners,  who  travel   about   the 
country  to  visit  the  ditFerent  districts  where  the  new  system  has  been 
introduced.     But  all  general  rules  prescribed  by  the  commissioners 
must,  by  stat.  4  &  5  Will.   IV.  s.  1 6.  and  5  &   6  Vict.  c.  Ivii.  s.  3., 
be  submitted  to  one  of  the  principal  secretaries  of  state,  before  they 
come  into  operation,  and  if  disallowed  by  the  queen  in  council  have 
no  effect.     They  are  also,  by  stat.  1  &  2  Vict.  c.  Ivi.  s.  123.,  to  be 
laid  from  time  to  time  before  the  houses  of  parliament,  and  general 
reports  of  the  proceedings  of  the  commissioners  are  to  be  there  annually 
deposited.     The   commissioners  in   London  have  power  to  imite  so 
many  parishes  as  they  may  think  fit,  for  the  more  convenient  applica- 
tion of  the  system  ;  and,  in  such  unions,  a  board  of  guardians  are  chosen 
by  the  rate-payers,  for  the  government  of  the  workhouse  and  relief 
of  the  poor  therein.     Such  are  the  chief  features  of  the  new  system  ; 
the  details  of  which,  however,  require  some  amendment,  and  the  most 
watchful  vigilance  of  the  legislature.      The  working  classes  ought  to 
depend  principally  upon  their  own  industry  ;  and  parish-relief  should 
be  a  resource  to  be  resorted  to  only  where  the  former  means  of  sub- 
sistence fail,  or  is  insufficient.     But,  on  the  other  hand,  any  degree  of 
rigour  in  the  law,  or  its  administration,  beyond  what  is  necessary  to 
keep  the  application  of  the  poor-rates  within  the  boundaries  assigned 
to  it  by  that  principle,  and  to  prevent  its  becoming  an  encouragement 
to    idleness,    is  deserving  of   the  most  severe  condemnation.       The 
Poor-law  Commission  is  continued  by  stat.  5  Sc  6  Vict.  c.  Ivii.  until 
the  31st  day  of  July,  1847,  and  to  the  end  of  the  then  next  session  of 
parliament,  and  the  poor  law  is  amended  by  that  statute  and  ]>y  stat. 
7  &  8  Vict.  c.  ci.     There  are  divers  other  statutes  re2;ulatinfr  this 
branch  of  the  public  administration  ;  but  the  details  of  the  system  are 
matter  rather  of  social  economy,  than  of  constitutional  law,  and  are, 
moreover,  frequently  modified  and  changed.     It  would  therefore  be 
improper  here  to  examine  them  more  at  large.     By  stat.  1  &  2  Vict. 
c.  IvI.   amended  by  2  &  3  Vict.  c.  i.    the   chief  provisions  of  the 
amended  English  poor-law  are  extended  to  Ireland,  under  the  govern- 
ment of  the  three  poor-law  commissioners  in  London. 

We   have   now  reviewed  the  system  of  county  government  and 
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administration  in  England  and  Wales,  and  the  magistrates  and 
officers  by  whom  they  are  conducted,  with  the  exception  of  the  lord 
lieutenants,  whose  functions,  being  chiefly  military,  Avill  be  more 
projierly  considered  under  the  head  of  the  military  state.  We  will 
now  proceed  to  the  municipal  polity  of  cities,  boroughs,  and  towns. 

They,  as  we  have  already  remarked,  require  a  different  species  of 
government  from  agrarian  districts.  The  comparatively  small  space 
within  which  considerable  bodies  of  inhabitants  are  assembled,  and 
the  variety  of  distinct  classes  com])rised  within  the  limits  of  every 
town,  render  a  vigorous  government  peculiarly  necessary.  Besides, 
there  are  various  things  requisite  for  health,  convenience,  and  orna- 
ment, in  towns,  which  are  unnecessary  for,  or  inapplicable  to,  agrarian 
districts  ;  and,  on  the  other  hand,  towns  present  peculiar  facilities  for 
self-government.  The  inhabitants  are  easily  assembled  to  elect 
magistrates,  or  to  deliberate  on  their  municipal  affiiirs  ;  and  there  are 
always  to  be  found  among  them  a  sufficient  number  of  persons, 
peculiarly  capable,  from  their  education,  or  their  practical  habits  of 
business,  to  conduct  those  affairs.  From  these  peculiar  circumstances 
the  municipal  liberties  of  towns  all  over  the  world  have,  perhaps,  in 
great  measure  arisen. 

In  England,  all  ancient  cities,  boroughs,  and  towns,  and  many 
others,  are  governed  by  bodies  corporate,  or  corporations.  But  the 
corporate  character  is  by  no  means  an  essential  quality  of  those  bodies. 
Thus  Mr.  Sergeant  Merewether  shows,  in  his  History  of  jMunicipal 
Corporations ',  that  charters  of  incorporation,  granted  to  cities  and 
towns,  originated  in  the  introduction  of  certain  technical  rules  of  law, 
excluding  bodies  not  incorporated  from  the  enjoyment  of  certain 
legal  capacities  or  privileges.  And  the  same  learned  writer  proves 
that  the  grant  of  these  charters  to  cities  and  towns  did  not  commence 
before  the  reign  of  king  Henry  VI.  We  will  therefore  postpone  the 
consideration  of  the  corporate  character  of  these  bodies  until  we  come 
to  the  subject  of  corporations  in  general. 

It  has  been  abundantly  proved  that  the  municipal  constitutions  of 
towns,  all  over  Europe,  ai'c  derived  directly,  or  indirectl}^,  from  the 
Roman  municipia  ^,  which  were  little  republics,  subject,  indeed,  to  the 

'  ]\Ierewether  and  Stephens,  Hist.  oC  Boroiigli*,  vol.  i.  '>lii. ;  and  introd.  p.  v.  xix. 
xxxiii.,  &c.  The  important  conclusion  following  from  this  lact  is,  that  all  municipal 
corporations  comnienced  since  the  time  of  legal  memory,  which  is  the  reign  of 
llich.  I.,  and  that  therefore  there  cannot,  correctly  speaking,  be  a  municipal  corpor- 
ation by  prescription,  which  must  be  founded  on  a  su])posed  existence  before  that 
time,  inducing  a  presumption  of  an  original  charter.  Incorporations  were  super- 
induced upon  our  ancient  municiiial  institutions.  The  first  charter  of  that  kind 
was  granted  to  Kingston-upon-ilull  in  the  18tli  of  Hen.  VI. 

'^  Savigny,  Ili.st.  du  Dr.  Kom.  torn.  i.  c.  ii.  per  lot.     Sir  Francis  Palgi-avc  cite^ 
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Konian  people,  but  administering  tliclr  own  aftairs  by  means  of  their 
elective  magistrates  and  senate,  who  in  process  of  time  appropriated 
to  themselves  the  legislative  power,  which  was  originally  vested  in 
the  people.^ 

The  analogy  existing  between  tlie  more  ancient  constitutions  of 
our  corporate  towns  and  that  of  the  Roman  munlcipia  is  a  very 
curious  subject  of  investigation,  especially  as  It  throws  considerable 
light  upon  the  diversities  and  peculiarities  of  government  In  the 
former  bodies,  which  cannot  otherwise  be  satisfactorily  explained. 

But  this  has  been  rendered,  to  a  great  extent,  more  matter  of 
history  and  antiquarian  research  than  of  law,  by  the  stat.  5  &  6 
Win.  IV.  c.  Ixxvl.,  and  stat  1.  Vict.  c.  IxxvIIi.,  which  new-modelled 
the  municipal  constitution  of  the  corporate  cities,  boroughs,  and 
towns  in  England  and  Wales  (excepting  London),  upon  an  uniform 
system.     That  system  we  will  briefly  consider.^ 

All  municipal  corporations  now  consist  of  a  mayor,  aldermen,  and 
burgesses.  The  burgesses  are  inhabitant  householders,  who  have 
occupied  a  house,  warehouse,  counting-house,  or  sliop,  within  the 
town,  for  three  years,  and  have  paid  all  poor-rates  and  borough-rates 
on  or  before  the  last  day  of  August,  which  have  become  due  six 
months  before  that  time  In  each  year.  Provision  Is  made  in  the  sta- 
tute for  their  registration  and  the  annual  revision  of  the  registers ;  and 


a  consLltutlon  in  the  Code  of  Theodosius,  lib.  ii.  tit.  7.  and  2.,  -wliicli  shows  that  the 
decurions  of  cities  existed  in  Britain,  as  in  other  parts  of  the  empire.  Rise  and 
Progress  of  the  British  Commonwealth,  vol.  i.  p.  349.  And  see  Mr.  Cathcart's 
learned  preface  to  his  translation  of  Savigny  on  the  derivation  of  our  municipal 
constitutions  from  those  of  the  Roman  municipia  and  colonies.  He  shows  that 
there  was,  from  the  earliest  times,  a  form  of  government  in  towns  totally  distinct 
and  different  from  the  Saxon  constitution  of  the  tithing  and  hundred. 

*  Savigny,  Hist,  du  Dr.  Rom.  torn.  i.  c.  ii. 

'  The  statutes  relating  to  municipal  corporations,  subsequent  to  the  5  &  G  Will. 
IV.  c.  Ixxvi.,  are  as  follows  :  —  6  &  7  Will.  IV.  c.  ciii.,  making  temporary  provision 
for  the  boundaries  of  boroughs  ;  6  &  7  Will.  IV.  c.  civ.,  administration  of  the 
borough  fund,  amending  5  &  6  Will.  IV.  c.  Ixxvi.,  6  &  7  Will.  IV.  c.  cv. ;  ad- 
ministration of  justice  in  boroughs,  7  Will.  IV.  &  1  Vict.  c.  xix. ;  division  of 
courts  of  quarter  sessions  in  boroughs,  1  Vict.  c.  Ixxviii.,  amending  5  &  6  Will.  IV. 
c.  Ixxvi.  ;  1  Vict.  c.  Ixxxi.,  levying  rates  iji  boroughs  having  municipal  corpora- 
tions ;  1  &  2  Vict.  c.  XV.,  relief  of  Quakers,  Moravians,  and  separatists  elected  to 
municipal  offices. 

1  &  2  Vict.  c.  xxxi.,  sale  of  church  patronage  belonging  to  municipal  corpor- 
ations ;  1  &  2  Vict.  c.  XXXV.,  repeal  of  stamp  duty  on  admissions  to  freedoms ;  2  & 
3  Vict.  c.  xxvii.,  regulating  proceedings  in  borough  courts  ;  2  &  3  Vict.  c.  xxviii., 
assessing  and  levying  watch-rates  in  boroughs  ;  3  &  4  Vict.  c.  xxviii.,  explaining  and 
amending  2  &  3  Vict.  c.  xxviii. ;  3  &  4  Vict.  c.  xlvii.,  re-election  of  corporate 
officers ;  4  &  5  Vict.  c.  xxviii.,  making  certain  municipal  corporations  rateable  to 
the  relief  of  the  poor. 
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they  elect  the  councillors  by  majority  of  votes.  ^      One  third  of  the 
council  go  out  of  office  on  the  first  of  November  in  each  year ;  and 
every  councillor  must  go  out  of  office  or  be  re-elected  once  in  every 
three  years.     Thus  the  burgesses  maintain  a  proper  degree  of  control 
over  those  whom  they  entrust  Avith  their  affiiirs  ;  and,  at  the  same  time, 
the  inconveniences  which  would  arise  from  an  annual  re-election  of 
the  Avhole  body  are  avoided.     As  for  the  aldermen,  who  are  members 
of  the  council,  they  are  elected  by  the  council ;  and  their  number 
must  always  l)e  one  third  of  the  number  of  the  councillors.     Half  tlic 
number  of  aldermen  jro  out  of  office  on  the  ninth  of  November  in 
each  year  ;  but  they  also  may  be  re-elected.     Tlic  mayor  is  the  pre- 
siding magistrate  of  the  council,  and  the  person  of  greatest  dignity 
within   the  town.     Pie  is  elected   by  the  council   on    the    ninth  of 
November  in  each  year.     The  council  also  appoint  the  town-clerk 
and  treasurer.     In  those  towns  which  have  the  privilege  of  being- 
counties  of  cities  and  towns,  and  are  therefore  exempt  from  the  juris- 
diction of  the  sheriffs  of  the  counties  wherein  they  are  situated,  the 
council  elect  a  sheriif  on  the  first  of  November  in  each  year.     All 
towns   Avhere  there  is  a  separate  court  of  quarter-sessions  have  a 
coroner  of  their  own  chosen  for  life  by  the  council  by  stat.  6  &  7  Will. 
IV.  c.  Ixxvi.  s.  62.  64.    That  assembly,  composed  of  the  mayor,  alder- 
men, and  councillors,  is  the  governing  body  of  tlie  town,  having 
power  to  levy  rates  on  the  inhabitants  for  municipal  purposes,  to 
manage  the  paving,  lighting,  cleansing,  and  watching  of  the  town ; 
and  to  make  by-laws  for  the  good  government  of  the  town.     The 
police  of  the  towns  is  managed  by  a  watch- committee,  presided  over 
by  the  mayor,  and  appointed  out  of  their  own  body  by  the  council. 
That  committee  appoint  a  sufficient  number  of  constables,  who  have 
power  to  act,  not  only  within  the  town,  but  also  in  the  county  wliere 
it  is   situated,   and  any  other  county  within  the  distance  of  seven 
miles ;  and  they  also  regulate  the  salaries  of  those  officers,  wdiich  are 
paid  by  the  treasurer.     Besides  these  constables,  Avho  now  form  a 
regular  corps  of  police,  two  justices  of  the  borough  must,   in  the 
month  of  October  in  every  year,  appoint  as  many  inhabitants  as  they 
think  fit,  to  be  special  constables,  and  to  act  in  case  of  need. 

As  for  the  administration  of  justice  at  quarter-sessions,  and  the 
conmiission  of  the  peace  in  corporate  towns,  avc  have  already 
considered  that  subject  in  treating  of  criminal  courts. 

Such  arc  the  chief  features  of  the  system  devised  by  the  legislature 
for  the  good  government  of  incorporated  towns  in  England  and 
Wales. 

Her  majesty  is  empowered  by  the  statute  5  &  6  Will.  IV.  c.  Ixxvi. 

'   Stat.  1  Vic-t.  f.  Ixxviii.     And  sec  stat,  G  &  7  Vict.  c.  Ixxxix. 
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s.  141.,  and  1  Vict.  c.  Ixxviii.  s,  49.,  on  petition  of  the  inhabitant  house- 
holders, to  grant,  with  the  advice  of  her  privy-coimcil,  a  charter  of 
incorporation,  according  to  tlic  provisions  of  the  Municipal  Corpor- 
ation Act,  to  any  town  Avhcther  already  incorporated  or  not.' 


CHAPTER  XXIIl. 


OF    NATURAL-BORN    SUBJECTS,    DENIZENS,    AND    ALIENS,    AND    OF 

CORPORATIONS. 

We  have  now  considered  the  several  branches  of  the  sovereign 
power,  and  the  magistrates  by  whom  they  are  administered.  The 
next  and  last  portion  of  our  investigations  will  be  concerning  the 
people,  for  whose  benefit  all  government  is  instituted.  And  under 
this  head  are  included,  in  their  private  capacity,  all  magistrates  and 
other  persons  exercising  public  functions,  excepting  the  one  supreme 
magistrate,  in  whom  the  law  sees  only  the  imperial  majesty  of  the 
whole  state. - 

Persons  may  be  considered  either  simply  as  men,  or  as  citizens  of 
a  state ;  and,  again,  citizens  may  be  considered  either  in  their  relation 
towards  each  other,  or  in  their  relation  to  the  state.  The  first  of 
these  divisions  belongs  to  primary  natural  law,  or  that  which  regards 
men  simply  as  reasonable  and  resjDonslble  beings,  bound  by  the  divine 
law;  and  the  second  belongs  both  to  secondary  natural  law, — 
regarding  men  not  simply  as  such,  but  witli  reference  to  the 
institution  of  the  social  state,  —  and  also  to  municipal  law.  Again, 
the  relations  of  citizens  towards  each  other  belong  to  iirlvatc  law ; 
and  their  relations  to  the  state  are  matter  of  public  law. 
The  scope  and  object  of  this  Commentary  require  that  we  should 
confine  ourselves  to  the  last.  We  avUI,  therefore,  in  this  chapter, 
first  consider  the  most  obvious  division  of  the  people  with  reference 
to  the  state,  —  namely,  into  aliens,  and  natural-born  subjects,  — 
and  then  proceed  to  the  examination  of  bodies  corporate,  that  is  to 

'  Doubts  having  arisen  respecting  the  validity  of  tlie  charters  of  incorporation 
granted  in  pursuance  of  the  act,  they  are  confirmed  by  stat.  5  &  6  Vict.  c.  cxl., 
passed  on  12th  August,  1842,  and  provisions  made  for  granting  compensation  to 
persons  who  have  sustained  loss  by  the  grant  of  such  charters.  As  to  the  con- 
struction of  stat.  1  Vict.  c.  Ixxviii.  §  49.  see  Rutter  v.  Chapman,  8  Mees.  & 
Wei.  1. 

2  §  4.  Instit.  De  Jur.  Nat.  Gent,  et  Civ. 
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say,  certain  aggregate  bodies  of  men,  which  are  invested  by  the 
law  with  the  character  of  persons,  and  certain  individuals  to  whom 
the  law  has  given  a  peculiar  abstract  quality  independent  of  their 
personal  character  Avhether  public  or  private.  Thus  we  shall  first  see 
who  are  the  natural  persons  composing  the  nation,  and  then  investi- 
gate the  nature  and  attributes  of  certain  artificial  persons  created  and 
devised  by  law  within  the  state  for  divers  purposes  of  society  and 
government. 

Blackstone  defines  natural-born  subjects  to  be  such  as  are  born 
within  the  dominions  of  the  crown  of  England,  that  is,  within  the 
legiance,  or,  as  it  is  generally  called,  the  allegiance,  of  the  king ;  and 
aliens,  such  as  are  born  out  of  it.  And  on  this  subject  we  cannot  do 
better  than  to  adopt  the  very  words  of  that  great  writer.  "  Alle- 
giance is  the  tie  or  Ugamen  which  binds  the  subject  to  the  king,  in 
return  for  that  protection  which  the  king  affords  to  the  subject.  The 
thing  itself,  or  substantial  part  of  it,  is  founded  in  reason  and  the 
nature  of  government ;  the  name  and  form  are  derived  to  us  from  our 
Gothic  ancestors.  Under  the  feudal  system  every  owner  of  lands 
held  them  in  subjection  to  some  superior  or  lord,  from  whom  or 
whose  ancestors  the  tenant  or  vassal  had  received  them  ;  and  there 
was  a  mutual  trust  or  confidence  subsisting  between  the  lord  and 
vassal,  that  the  lord  should  protect  the  vassal  in  the  enjoyment  of  the 
territory  he  had  granted  him  ;  and,  on  the  other  hand,  that  the  vassal 
should  l)e  faithful  to  the  lord,  and  defend  him  against  all  liis  enemies. 
This  obligation  on  the  part  of  the  vassal  was  called  his  Jidelitas,  or 
fealty  ;  and  an  oath  of  fealty  Avas  required  by  the  feudal  law  to  be 
taken  by  all  tenants  to  their  landlord,  which  is  couched  in  almost  the 
same  terms  as  our  ancient  oath  of  allegiance  ^  except  that  in  the 
usual  oath  of  fealty  there  was  frequently  a  saving  or  exception  of  the 
faith  due  to  a  superior  lord  by  name,  under  whom  the  landlord  him- 
self was,  perhaps,  only  a  tenant  or  vassal.  But  Avhen  the  acknow- 
ledgment was  made  to  the  absolute  superior  himself,  who  was  vassal 
to  no  man,  it  was  no  longer  called  the  oath  of  fealty,  but  the  oath  of 
allesiance  :  and  therein  the  tenant  swore  to  bear  faith  to  his  sove- 
reign  lord  in  opposition  to  all  men,  without  any  saving  or  exception  — 
contra  omnes  liomiues  fidd'datcm  fccit.'^  Land  held  by  this  exalted 
species  of  fealty  was  called  feudum  ligium,  a  liege  fee ;  the  vassals 
lifjU,  or  liegemen;  and  the  sovereign  their  doniinus  l/'gius,  or  liege 
lord.  And  when  sovereign  princes  did  homage  to  each  other  for 
lands  held  under  their  respective  sovereignties,  a  distinction  was 
always  made  between  simple  homage,  which  was  only  an  acknowlcdg- 
u^ent  of  tenure  ^,  and  liege  homage,  which  included  the  fealty  before 

2  ]A]>.  Fciul.  5,  G,  7.  "^  Ibiil.  99-  ^  7  Hop.  Calvin's  case,  7. ' 
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mentioned  and  the  services  consequent  upon  it.  Thus,  when  our 
Edward  III.,  in  1329,  did  homage  to  Edward  VI.  of  France  for  his 
ducal  dominions  on  the  Continent,  it  was  warmly  disputed  of  what 
species  the  homage  was  to  be,  whether  liege  or  simple  homage.'  But 
with  us  in  England,  it  becoming  a  settled  principle  of  tenure  that  all 
lands  in  the  kingdom  are  holden  of  the  king  as  their  sovereign  and 
lord  paramount,  no  oath  but  that  of  fealty  could  ever  be  taken  to 
inferior  lords,  and  the  oath  of  allegiance  was  necessarily  confined  to 
the  person  of  the  king  alone.  By  an  easy  analogy,  the  term  of  alle- 
giance was  soon  brought  to  signify  all  other  engagements  which  are 
due  from  subjects  to  their  prince,  as  well  as  all  those  duties  which 
are  simply  and  merely  territorial.  And  the  oath  of  allegiance,  as 
administered  for  upwards  of  six  hundred  years  ^  contained  a  promise 
to  be  true  and  faithful  to  the  king  and  his  heirs,  and  truth  and  faith 
to  bear  of  life  and  limb  and  terrene  honour,  and  not  to  know  or  hear 
of  any  ill  or  damage  intended  him  without  defending  him  therefrom. 
Upon  which  sir  Matthew  Hale  ^  makes  this  remark  :  '  and  it  was 
short  and  plain,  not  entangled  with  long  or  intricate  clauses  or  decla- 
rations, and  yet  is  comprehensive  of  the  whole  duty  from  the  subject 
to  liis  sovereign.'  But  at  the  Revolution,  the  terms  of  this  oath  being 
thought,  perhaps,  to  favour  too  much  the  notion  of  non-resistance, 
the  present  form  was  introduced  by  the  convention-parliament,  which 
is  more  general  and  indeterminate  than  the  former,  —  the  subject 
only  promising  that  he  will  be  faithful  and  bear  true  allegiance  to  the 
king,  Avithout  mentioning  his  heirs,  or  specifying  at  least  wherein 
that  allegiance  consists. 

"  But,  besides  these  express  engagements,  the  law  also  holds  that 
there  is  an  implied,  original,  and  virtual  allegiance,  owing  from  every 
subject  to  his  sovereign,  antecedently  to  any  express  promise,  and 
although  the  subject  never  swore  any  faith  or  allegiance  in  form  ; 
for  as  the  king,  by  the  very  descent  of  the  crown  is  fully  invested 
with  all  the  rights,  and  bound  to  all  the  duties,  of  sovereignty  before 
his  coronation,  so  the  subject  is  bound  to  his  prince  by  an  intrinsic 
allegiance  before  the  superinduction  of  those  outward  bonds  of  oath, 
homage,  and  fealty,  which  were  only  instituted  to  remind  the  subject 
of  this  his  previous  duty,  and  for  the  better  securing  its  perform- 
ance* The  formal  profession,  therefore,  or  oath  of  subjection,  is  no- 
thing more  than  a  declaration  in  words  of  what  was  before  implied  in 
law ;  which  occasions  sir  E.  Coke  very  justly  to  observe'',  that  *  all 
subjects  are  equally  bounden  to  their  allegiance,  as  if  they  had  taken 


2  Carte,  401. 

Mirror,  c.  iii.  §  35.     Fleta,  3.     16  Britton,  c.  xxix.     7  Rep.  Calvin's  case,  6. 

1  Hale,  P.  C.  63.  "  Ibid.  61.  ^  2  Inst.  121. 
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the  oath ;  because  it  is  written  by  the  finger  of  the  law  in  their 
hearts,  and  the  taking  of  the  corporal  oath  is  but  an  outward  declara- 
tion of  the  same.'  The  sanction  of  an  oath,  it  is  true,  in  case  of 
violation  of  duty,  makes  the  guilt  still  more  accumulated  by  super- 
adding perjury  to  treason:  but  it  does  not  increase  the  civil  obliga- 
tion to  loyalty;  it  only  strengthens  the  social  tie  by  uniting  it  with 
that  of  religion. 

*'  Allegiance,  both  express  and  implied,  is,  however,  distinguished 
by  the  law  into  sorts  or  species, — the  one  natural,  the  other  local; 
the  former  being  also  perpetual,  the  latter  temporary.  Natural  alle- 
giance is  such  as  is  due  from  all  men  born  within  the  dominions  of 
the  crown,  immediately  on  their  birth.*  For  immediately  upon  their 
birth,  they  are  under  the  king's  protection,  at  a  time  too  when  (during 
their  infancy)  they  are  incapable  of  protecting  themselves.  Natural 
allegiance  is  therefore  a  debt  of  gratitude,  which  cannot  be  forfeited, 
cancelled,  or  altered,  by  any  change  of  time,  place,  or  circumstance, 
nor  any  thing  but  the  united  concurrence  of  the  legislature.^ 
An  Englishman  who  removes  to  France,  or  to  China,  owes  the  same 
allegiance  to  the  king  of  England  there  as  at  home,  and  twenty  years 
hence  as  well  as  now;  for  it  is  a  principle  of  universal  law^,  that  the 
natural-born  subject  of  one  prince  cannot  by  any  act  of  his  own  — 
no,  not  by  swearing  allegiance  to  another  —  put  off  or  discharge  his 
natural  allegiance  to  the  former^ :  for  this  natural  allegiance  was  in- 
trinsic and  primitive,  and  antecedent  to  the  other,  and  cannot  be 
divested  without  the  concurrent  act  of  that  prince  to  whom  it  was  first 
due.^  Indeed,  the  natural-born  subject  of  one  prince,  to  whom  he 
owes  allegiance,  may  be  entangled  by  subjecting  himself  absolutely  to 
another;  but  it  is  his  own  act  that  brings  him  into  these  straits  and 
difficulties  of  owing  service  to  two  masters,  and  it  is  unreasonable  that, 
by  such  voluntary  act  of  his  own,  he  should  be  able  at  pleasure  to 
unloose  those  bands  by  which  he  is  connected  to  his  natural  prince. 

"  Local  allegiance  is  such  as  is  due  from   an  alien,  or  stranger 

'  7  Rep.  7.  2  2  p.  ^Vnis.  124. 

3  1  Hale,  P.  C.  68. ;  and  rufendorf,  de  Offic.  Horn,  et  Civ.  lib.  ii.  c.  xviii.  §  15. 

"*  It  seems  doubtful  whether  this  doctrine  of  the  English  law  holds  good  in  the 
United  States  of  America  to  its  full  extent,  though  the  weight  of  authority,  so  far 
as  regard  the  opinions  of  the  American  judges,  is  in  its  favour,  especially  in  Talbot  v. 
Janson,  3  Dallas,  133.  (supremo  court)  :  and  Kent  concludes,  after  a  review  of  the 
cases,  that  "  the  better  opinion  would  seem  to  be  that  a  citizen  cannot  renounce 
his  allegiance  to  the  United  States  without  the  permission  of  the  government,  to  be 
declared  by  law  ;  and  that,  as  there  is  no  existing  legislative  regulation  on  the 
case,  the  rule  of  the  English  common  law  remains  unaltered."     2  Kent,  Com.  48. 

*  Doe  d.  Thomas  v.  Acklam,  2  B.  &  C.  779.  Achmuty  r.  IMulcaster,  5  B.  &  C. 
771.  And  see  Story's  case.  Dyer's  Rep.  298  b.  300  b.  1  Hale,  V.  C.  08.  Foster, 
Crown  Law,  7.  59.  183. 
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born,  for  so  long  time  as  he  continues  within  the  king's  dominion  and 
protection ' ;  and  it  ceases  the  instant  such  stranger  transfers  himself 
from  this  kingdom  to  another.  Natural  allegiance  is  therefore  per- 
petual, and  local  temporaiy  only;  and  that  for  this  reason,  evidently- 
founded  upon  the  nature  of  government,  that  allegiance  is  a  debt  due 
from  the  subject,  upon  an  implied  contract  with  the  prince,  that  so 
long  as  the  one  affords  protection,  so  long  the  other  will  demean  him- 
self faithfully.  As,  therefore,  the  prince  is  always  under  a  constant 
tie  to  protect  his  natural-born  subjects  at  all  times  and  in  all  coun- 
tries, for  this  reason  their  allegiance  due  to  him  is  equally  universal 
and  permanent.  But,  on  the  other  hand,  as  the  prince  affords  his 
protection  to  an  alien  only  during  his  residence  in  this  realm,  the  al- 
legiance of  the  alien  is  confined,  in  point  of  time,  to  the  duration  of 
such  liis  residence ;  and,  in  point  of  locality,  to  the  dominions  of  the 
British  empire.  From  which  considerations  sir  Matthew  Hale^  de- 
duces this  consequence:  that  though  there  be  an  usurper  of  the 
crown,  yet  it  is  treason  for  any  subject,  while  the  usurper  is  in  full 
possession  of  the  sovereignty,  to  practise  any  thing  against  his  crown 
and  dignity,  except  in  aid  of  the  rightful  heir  :  wherefore,  although 
the  true  prince  regain  his  sovereignty,  yet  such  attempts  against  the 
usurper  (unless  in  defence  or  aid  of  the  rightful  king)  have  been 
afterwards  punished  with  death,  because  of  the  breach  of  that  tem* 
porary  allegiance  which  v^as  due  to  him  as  a  king  de  facto.  And 
upon  this  footing,  after  Edward  IV.  recovered  the  crown,  which  had 
been  long  detained  from  his  house  by  the  line  of  Lancaster,  treasons 
committed  against  Henry  VI.  were  capitally  punished,  though  Henry 
had  been  declared  an  usurper  by  parliament.^  On  the  same  principle 
is  grounded  the  celebrated  statute  of  allegiance  11  Hen.  VII.  c.  i. 
whereby  it  is  enacted,  that  '  all  persons  that  attend  upon  the  king 
and  sovereign  lord  of  this  land  for  the  time  being  in  his  person,  and 
do  him  true  and  faithful  service  of  allegiance  In  the  same,  or  be  in 
other  places  by  his  commandment  in  the  wars  within  this  land  or 
without,  that,  for  the  said  deed  and  true  duty  of  allegiance,  he  or 
they  shall  be  in  no  wise  convict  or  attaint  of  high  treason  nor  of  other 
offences  for  that  cause  by  act  of  parliament,  or  otherwise  by  any 
process  of  law.'  That  statute  was  formed  for  the  purpose  of  giving 
some  security  against  the  law  of  treasons  to  persons  attending  on  and 
serving  a  king  in  actual  possession  of  the  throne  though  only  a  king 
lie  facto  and  not  de  jure ;  but  as  Lord  Hale  remarks,  it  was  a  vain 
provision  against  future  acts  of  parliament.^ 

'  7  Rep.  6.  "'  1  Hale,  P.  C.  60.     Foster,  P.  C.  397. 

3  1  Hale,  P.  C.  101,  102. 

*  1  Hale,  P.   C.  272,  273.      And   see   a  learned   tract,   entitled  the   Case    of 
Allegiance  to  a  King  in  Possession,  1690,  pp.  71. 
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"  This  oath  of  allegiance,  or  rather  the  allegiance  Itself,  is  held  to 
be  applicable  not  only  to  the  political  capacity  of  tho  king,  or  regal 
office,  bnt  to  his  natural  person  and  blood  royal ;  and  for  the  nilsappli- 
cation  of  their  allegiance ',  namely,  to  the  regal  capacity  or  crown, 
exclusive  of  the  person  of  the  king,  were  the  Spencers  banished  in 
the  reign  of  Edward  II. 

"  This  allegiance,  then,  both  express  and  implied,  is  the  duty  of  all 
the  king's  subjects,  under  the  distinctions  here  laid  down  of  local  and 
temporar}',  or  universal  and  perpetual.  Their  rights  are  also  dis- 
tinguishable by  the  same  criterions  of  time  and  locality  ;  natural-born 
subjects  having  a  great  variety  of  rights,  which  they  acquire  by  being 
born  within  the  king's  legiance,  and  can  never  forfeit  by  any  distance 
of  time  or  place,  but  only  by  their  own  misbehaviour.  The  same  is 
also  In  some  degree  the  case  of  aliens,  though  their  rights  are  much 
more  circumscribed,  being  acquired  only  by  residence  here,  and  lost 
whenever  they  remove.  I  shall  here  endeavour  to  chalk  out  some  of 
the  principal  lines  whereby  they  are  distinguished  from  natives. 

"  An  alien  born  may  purchase  lands,  or  other  estates ;  but  not  for 
his  own  use,  for  the  crown  is  thereupon  entitled  to  them.^  If  an 
alien  could  acquire  a  permanent  property  in  lands,  he  must  owe  an 
allegiance  equally  permanent  Avith  that  property  to  the  crown  of 
England,  which  would  probably  be  Inconsistent  with  that  which  he 
owes  to  his  own  natural  liege  lord ;  besides  that  thereby  the  nation 
might  in  time  might  be  subject  to  foreign  influence,  and  suffer 
other  inconveniences.  Yet  an  alien  may  acquire  a  property  in 
goods,  money,  and  other  personal  estate,  or  may  hire  a  house  for 
his  habitation^;  for  personal  estate  Is  of  a  transitory  and  movable 
nature ;  and  besides,  this  Indulgence  to  strangers  is  necessary  for  the 
advancement  of  trade.  And  by  stat.  7  &  8  Vict.  c.  Ixvi.,  alien 
subjects  of  a  friendly  state  may  hold  every  species  of  personal 
property,  except  chattels  real ;  and  may  hold  lands,  houses,  or  other 
tenements,  for  the  purpose  of  residence  or  occupation,  or  of  any 
business,  trade,  or  manufixcture,  for  any  term  of  years  not  exceeding 
twenty-one  years.  But  they  cannot  vote  at  elections  for  members  of 
parliament.  Aliens  also  may  trade  as  freely  as  other  people.  Also 
an  alien  may  bring  an  action  for  personal  property,  and  may  make  a 
will,  and  dispose  of  his  personal  estate.'  AVhcn  I  mention  these 
rights  of  an  alien,  I  must  be  understood  of  alien  friends  only ;  for 
alien  enemies  have  no  rights  nor  privileges,  unless  by  the  special 
favour  of  the  crown,  during  time  of  war. 

"  When  I  say  that  an  alien  is  one  who  is  born  out  of  the  king's 
dominions   or  alleslance,  this   also   must   be   understood   with    some 

'  1  ll:ilc-,  P.  C.  G7.  ".Co.  Lilt.  2.  a.  b. 

■'  7  Ko[..  17.  •*  Lutw.  34. 
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restrictions.  The  common  law,  indeed,  stood  absolutely  so,  with 
only  a  very  few  exceptions;  so  that  a  particular  act  of  parliament 
became  necessary  after  the  restoration  ^  for  tlie  naturalisation  of 
children  of  liis  majesty's  English  subjects  born  in  foreign  countries 
during  the  late  troubles.  And  tliis  maxim  of  law  proceeded  on  the 
general  principle,  that  every  man  owes  natural  allegiance  where  he  is 
born,  and  cannot  owe  two  such  allegiances,  or  serve  two  masters  at 
once.  Yet  the  children  of  the  king's  ambassadors  born  abroad  were 
always  held  to  be  natural  subjects^;  for  as  the  father,  though  in  a 
foreign  country,  owes  not  even  a  local  allegiance  to  the  prince  to 
whom  he  is  sent,  so  with  regard  to  the  son  also,  he  was  held  (by  a 
kind  of  post  Uminiuvi)  to  be  born  under  the  king  of  England's 
allegiance,  represented  by  his  fatlier  the  ambassador.  To  encourage 
also  foreign  commerce,  it  was  enacted,  by  statute  25  Ed.  HI.  st.  2., 
that  all  children  born  abroad,  provided  both  their  parents  were  at  the 
time  of  his  birth  in  allegiance  of  the  king,  and  the  mother  had  passed 
the  seas  by  her  husband's  consent,  might  inherit  as  if  born  in  Eng- 
land ;  and  accordingly  it  hath  been  so  adjudged  in  behalf  of  foreign 
merchants.^  But  by  several  modern  statutes'*  these  restrictions  are 
taken  oft';  so  that  all  children,  born  out  of  the  king's  legiance,  whose 
fathers,  or  grandfathers  by  the  father's  side,  were  natural-born 
subjects,  are  now  deemed  to  be  natural-born  subjects  themselves,  to 
all  intents  and  purposes  ;  unless  their  said  ancestors  Avere  attainted, 
or  banished  beyond  sea  for  high  treason,  or  were,  at  the  birth  of 
such  children,  in  the  service  of  a  prince  at  enmity  with  Great  Britain. 
Yet  the  grandchildren  of  such  ancestors  shall  not  be  enabled  to  claim 
any  estate  or  interest,  unless  the  claim  be  made  within  five  years 
after  the  same  shall  accrue.  And  by  stat.  7  &  8  Vict.  c.  Ixvi.,  all 
persons  born  of  a  mother  being  a  natural-born  subject,  though  out  of 
her  majesty's  dominions,  are  capable  of  taking  to  them,  their  heirs, 
executors,  or  administrators,  any  estate  real  or  personal  by  devise  or 
purchase,  or  inheritance  of  succession. 

"  The  children  of  aliens  born  here  in  England  are,  generally 
speaking,  natural-born  subjects,  and  entitled  to  all  the  privileges  of 
such.  And  by  stat.  7  &  8  Vict.  c.  Ixvi.  s.  16.,  an  alien  woman 
married  or  to  be  married  to  a  natural-born  subject,  or  a  person 
naturalised,  shall  be  taken  to  be  herself  naturalised,  and  have  all  the 
rights  and  privileges  of  a  natural-born  subject.  A  denizen  is  an 
alien  born,  but  who  has  obtained,  ex  donatione  regis,  letters  i)atent  to 
make  him  an  English  subject,  a  high  and  incommunicable  branch  of 


»  Stat.  29  Car.  II.  c.  vi.  "  7  Rep.  18. 

3  Cro.  Car.  601.     Mar.  91.     Jenk.  Cent  3. 
*  Stat.  7  Anne,  c.  v.     4  Geo.  II.   c.  xxi. ;  and  13  deo.  TIF. 
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the  royal  prerogative.'  A  denizen  is  a  kind  of  middle  state  between 
an  alien  and  a  natural-born  subject,  and  partakes  of  both  of  them. 
He  may  take  lands  by  pui'chase  or  devise,  which  an  alien  may 
not,  but  cannot  take  by  inheritance  ^ ;  for  his  parent,  through 
whom  he  must  claim,  being  an  alien,  had  no  inheritable  blood,  and 
therefore  could  convey  none  to  the  son :  and  upon  a  like  defect  of 
hereditary  blood,  the  issue  of  a  denizen,  born  before  denization, 
cannot  inherit  to  him,  but  his  issue  born  after  may.^  No  denizen 
can  be  of  the  privy  council,  or  either  house  of  parliament,  or  have 
any  office  of  trust,  civil  or  military,  or  be  capable  of  any  grant  of 
lands,  &c.,  from  the  crown. 

"  Unqualified  naturalisation  cannot  be  performed  but  by  act  of  par- 
liament ;  for  by  this  the  alien  is  put  in  exactly  the  same  state  as  if  lie 
had  been  born  in  the  king's  legiance,  but  he  was  until  lately  incapable, 
as  well  as  a  denizen,  of  being  a  member  of  the  privy  council  or  parlia- 
ment, holding  offices,  grants,  &c.^  No  bill  for  naturalisation  could, 
until  the  statute  7  &8  Vict.  c.  Ixvi.,  Avhich  has  repealed  that  restriction, 
be  received  in  either  house  of  parliament  without  such  disabling  clause 
in  it^  nor  can  such  bill  be  received  without  a  clause  disabling  the 
person  from  obtaining  any  immunity  in  trade  thereby  in  any  foreign 
country,  unless  he  shall  have  resided  in  Britain  for  seven  years  next 
after  the  commencement  of  the  session  in  Avhich  he  is  naturalised.'' 
Neither  can  any  person  be  naturalised  by  act  of  parliament,  or  restored 
in  blood,  unless  he  hath  received  the  sacrament  of  the  Lord's  supper 
within  one  month  before  the  bringing  in  of  the  bill,  and  unless  he  also 
takes  the  oath  of  allegiance  and  supremacy  in  the  presence  of  parlia- 
ment.^ But  these  provisions  have  been  usually  dispensed  with  by 
special  acts  of  parliament,  previous  to  bills  of  naturalisation  of  any 
princes  or  princesses."^  And  now  any  alien  residing  in  any  part  of 
Great  Britain  and  Ireland  on  the  6th  of  August,  1844,  or  coming  to 
reside  since  that  time  with  intent  to  settle  there,  and  being  the  subject 
of  a  friendly  state,  may  be  naturalised  by  a  certificate  issued  by  a  se- 
cretary of  state  and  enrolled  in  chancery,  on  taking  and  subscribing 
the  oath  contained  in  the  stat.  7  &  8  Vict.  c.  Ixvi. ;  and  thereby 
acquire  all  the  rights  and  capacities  of  a  natural-born  subject,  ex- 
cepting the  capacity  of  becoming  a  member  of  the  privy  council  or 
of  either  house  of  parliament,  and  excepting  the  riglits  and  caj)acities 
(if  any)  specially  excepted  by  the  certificate.'-* 

'  7  Rep.  Calvin's  case,  25.  "  11  llep.G?.  ^  Co.  Litt.  8.     Vaugh.  285. 

*  Stat.  12  Wili.  III.  c.  ii.  ^  Stat.  1  Geo.  I.  c.  iv. 

^  Stat.  14  Geo.  III.  c.  Ixxxiv.  '  Stat  7  Jac.  I.  c.  ii. 

"  Blackst.  Com.  b.  i.  c.  x.     Stat.  4  Anne,  o.  i.     7  Geo.  II.  c.  iii.     9  Geo.  II. 
c.  xxiv.     4  Geo.  III.  c.  iv.     3  &  4  Vict.  c.  i. 
5  See  the  Lord  Chancellor's  order,  8  Vict.,  7  December,  1844,  8  Jurist.  47G. 
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Such  are  the  principal  distinctions  between  aliens,  denizens,  and 
natives.^  We  must  not  here  omit  to  notice  the  Jews  born  within 
this  realm,  a  portion  of  the  Queen's  subjects  who,  although  formerly 
scarcely  considered  in  any  other  light  than  as  aliens^,  have  in  modern 
times  been  admitted  to  the  privileges  of  natural-born  subjects.  They 
are,  however,  still  liable  to  the  following  disabilities.  Being  unable  to 
take  the  oath  of  abjuration,  because  it  is  made  iqwa  the  faith  of  a  true 
Christian,  and  also  for  the  same  reason  that  the  declaration  required 
by  stat.  9  Geo.  IV.  c.  xvii.  from  persons  admitted  to  offices^,  they  are 
incapable  of  sitting  in  either  house  of  parliament,  and  holding  any 
office  civil  or  military  under  the  crown:  but  by  stat.  8  &  9  Vict. 
c.  lii.  they  are  relieved  from  that  incapacity,  in  regard  to  the  offices  of 
mayor,  alderman,  recorder,  bailiff,  common  councilman,  councillor, 
chamberlain,  treasurer,  town  clerk,  or  any  other  municipal  office  in 
any  city,  town  corporate,  borough,  or  cinque-port  within  England  and 
Wales  or  Berwick-on-Tweed.  Jews  may  also  serve  the  office  of 
sheriff,  because  it  is  held  only  for  one  year;  and  the  act  which  is  2:»assed 
annually  to  indemnify  persons  who  have  omitted  to  qualify  themselves 
for  offices,  and  to  extend  the  time  limited  for  those  purposes,  always 
postpones  the  time  when  they  are  required  to  qualify,  by  taking  the 
oath  and  making  the  declaration,  to  a  period  subsequent  to  their 
relinquishment  of  office,  so  that  practically  they  are  not  required  to 
qualify  at  all. 

We  will  now  })roceed  to  examine  corporations,  which  are  considered 
by  the  law  in  the  same  light  as  persons  possessing  property,  rights, 
obligations,  and  privileges,  in  the  same  manner  as  individuals  in  their 
natural  capacity.*  The  nature  of  these  legal  and  artificial  persons 
must  be  investigated,  before  we  proceed  any  further  with  the  lav/ 
regarding  the  body  of  her  majesty's  subjects  composing  the  nation. 

The  use  of  divers  kinds  of  bodies  and  communities  is  natural 
in  human  society,  and  has  the  same  origin  and  foundation  as  the  union 
of  several  families,  and  indeed  of  several  nations,  under  the  same 
monarchical  or  republican  dominion.  For  as  the  numerous  wants  of 
men,  and  the  need  in  which  each  stands  of  the  assistance  of  others, 
fo'rmed  monarchies  and  republics,  so  the  same  wants  rendered  necessary 

^  As  to  naturalisation  of  foreign  seamen  serving  two  years  in  time  of  war  on 
board  an  English  ship,  by  virtue  of  the  royal  })roclamation,  see  stat.  13  Geo.  II. 
c.  iii. ;  and  as  to  the  naturalisation  of  foreign  Protestants  and  Jews  in  the  American 
colonies,  see  stat.  13  Geo.  II.  c.  vii. ;  20  Geo.  II.  c.  xliv. ;  22  Geo,  II.  c.  xlv. ; 
2  Geo.  III.   c.  XXV.;  13  Geo.  III.  c.  xxv. 

2  2  Inst.  507.     Blunt  on  Jews,  72. 

^  Reg.  V.  Solomons,  Q.  B.  Stat.  1  Geo.  I.  §  2  c.  xiii.,  (amended  by  2  Geo.  II. 
c.  xxxi. ;  9  Geo.  II.  c.  xxvi.),  6  Geo.  III.  c.  liii.  As  to  Roman  Catholics,  10  Geo.  IV. 
c.  vii.  §  10. 

*  Domat,  Droit  rublic.  lib.  i.  tit.  1-5. 

I)  u    4 


408  OF    CORPORATIONS. 

more  private  aggregations  of  several  persons,  forming  bodies  and  com- 
munities intended  to  serve  different  uses  for  the  public  good.' 

These  bodies  and  communities  must  necessarily  be  invested  by  the 
law  with  the  character  of  Individuality,  otherwise  they  could  not  per- 
form the  functions  for  which  they  are  instituted ;  and  with  that  of 
perpetuity,  otherwise  their  existence  would  not  continue  beyond  the 
lives  of  their  first  members,  so  as  to  perpetuate  their  legal  Identity, 
rights,  and  privileges.  It  is  true  that  voluntary  societies,  (such,  for 
instance,  as  clubs,  and  divers  scientific  and  literary  societies,)  not  pos- 
sessing that  corporate  unity  and  legal  perpetuity,  exist,  and  have  their 
common  funds  for  their  common  pui-poses ;  but  the  law  looks  upon 
their  acts  and  obligations  merely  as  the  acts  and  obligations  of  the 
particular  members  performing  or  incurring  them  ;  because  whatever 
arrangements  the  members  of  the  society  may  make  among  themselves 
cannot  affect  third  persons,  who  are  not  parties  to  their  social  contract. 
Besides,  there  is  an  important  distinction  between  the  succession  of  a 
community  not  corporate,  and  that  of  a  corporation.  It  Is  this  :  the 
first  has  succession  in  a  natural  manner,  as  one  generation  succeeds 
another ;  the  second  has  succession  as  a  community  modified,  or  put 
into  a  particular  form,  and  under  a  special  denomination,  as  of  mayor 
and  commonalty,  bailiffs  and  commonalty,  or  the  like,  which  is  a  com- 
plex kind  of  succession,  being  both  natural  and  artificial.^ 

Unincorporated  associations  can  only  continue  the  appropriation  of 
their  common  possessions  to  the  purposes  for  Avhich  tliey  hold  the 
same,  by  conveyances  from  one  to  the  other  as  often  as  the  hands  are 
changed.  But,  as  Blackstone  expresses  it,  when  they  are  conso- 
lidated and  united  into  a  corporation,  they  and  their  successors  are 
then  considered  as  one  person  in  law.  As  one  person  they  have  one 
will,  which  is  collected  from  the  sense  of  the  majority  of  individuals. 
This  one  will  may  establish  rules  and  orders  for  the  regulation  of  the 
whole,  which  are  a  sort  of  municipal  laws  of  this  little  I'cpubllc ;  or 
rules  and  statutes  may  be  prescribed  to  it  at  its  creation,  which  are 
then  in  the  place  of  natural  laws.  The  privileges  and  Immunities, 
the  estates  and  possessions,  of  the  corporation,  when  once  vested  in 
them,  will  be  for  ever  vested,  without  any  new  conveyance  to  new 
successions ;  for  all  the  individual  members  tliat  have  existed  from 
the  foundation  to  the  present  time,  or  that  shall  ever  hereafter  exist, 
are  but  one  person  In  law, —  a  person  that  never  dies ;  in  like  manner 
as  the  river  Thames  is  still  tlie  same  river,  though  the  parts  that 
compose  It  are  changing  every  instant.^ 

'  Doniat,  Droit  rublic.  lib,  i.  tit.  15. 

^  Kytl  on  Corporations,  vol.  i.  introd.  j).  iii.  IVIailox,  Firuia  Burgi.  c.  ii.  1".  17.  p.  50. 

'  Blackst.  Com.  h.  i.  c.  xviii.     And  as  to  the  ])crpotiiation  of  aggregate  bodies, 
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These  bodies  politic  are  derived  from  the  civil  law,  in  which  they 
are  called  iiniversitates,  as  forming  one  whole  out  of  many  individuals ; 
or  collegia,  from  being  gathered  together.  They  were  adopted  also 
by  the  canon-law,  for  the  maintenance  of  certain  ecclesiastical  insti- 
tutions ;  and  from  them  our  spiritual  corporations  are  derived.  But 
our  law  has  devised  a  peculiar  species  of  corporation,  called  a  corpora- 
tion sole,  consisting  of  one  person  only ;  an  invention  mentioned  by 
Blackstone  with  some  complacency,  but  which  does  not  seem  to  be 
grounded  on  any  sound  principle  of  reason  or  public  law.  The  first 
division  of  corporations  in  our  law,  however,  is  into  aggrc(jate  and 
sole,  which  are  thus  defined  by  Blackstone'; — "Corporations  ag- 
gregate consist  of  many  persons  united  together  in  one  society,  and 
are  kept  up  by  a  perpetual  succession  of  members,  so  to  continue  for 
ever :  of  which  kind  are  the  mayor  and  commonalty  of  a  city,  the 
head  and  fellows  of  a  college,  the  dean  and  chapter  of  a  cathedral- 
chui'ch.  Corporations  sole  consist  of  one  person  only  and  his  suc- 
cessors, in  some  particular  station,  who  are  incorporated  by  law,  in 
order  to  give  them  some  legal  capacities  and  advantages,  particularly 
that  of  perpetuity,  which  in  their  natural  persons  they  could  not  have 
had.  In  this  sense  the  king  is  a  sole  corporation^;  so  is  a  bishop  ; 
so  are  some  deans  and  prebendaries,  distinct  from  their  sevei'al 
chapters ;  and  so  is  every  parson  and  vicar,"  and,  according  to 
Blackstone,  churchwardens,  but  these  are  only  a  quasi  corporation.  ^ 
But  it  will  naturally  occur  to  the  reader,  that  the  transmission  of 
rights  and  property  from  a  person  holding  them  in  right  of  an  office 
to  his  successor  in  that  office,  by  no  means  requires  nor  implies  an 
incorporation,  in  any   proper  sense  of  that  term.       It  is  true   that 


see  Grotlus,  Dr.  de  la  G.  et  de  la  P,  1.  ii.  c.  ix.  §  1.  The  jurisconsult  Poniponius 
gives  a  curious  and  important  classification  of  bodies  :  Tr-ia  sunt  genera  corporum  : 
unum  quod  continetur  uno  spiritu,  et  Greece  rjinofiivoj',  id  est  unitum  vocutur ;  ut 
homo,  tignwm,  lapis,  et  similia ;  alterum  quod  ex  contingentihus,  hoc  est  pluribus 
inter  se  cohcsrentibus  constat,  quod  avvTifififvov,  id  est  connexum  vocatur ;  ut  cedijicium, 
navis,  armarium :  tertium  quod  ex  distantibus  constat ;  ut  corpora  plwa  non 
soluta,  sed  uni  nomini  subjecta,  veluti  populus,  legio,  grex.  L.  30.  fl".  de  Usurp,  et 
Usucap.  And  see  the  law  of  the  jurisconsidt  Paulus,  L.  23.  ff.  de  Rei  Vindic. ;  and 
Afenus  Varus,  L.  76.  flf.  de  Judic. 

'  The  civil  law,  however,  takes  a  more  extended  view  of  bodies  politic.  Quatiior 
igitur  universitatum  species  tradunt  ubique  Doctores  Nostri ;  est  enim  provincia, 
civitas,  castrum  seu  villa,  et  simplex  collegium.  Bartol.  in  L.  Imperium  n.  7.  fF. 
de  Jurisd.  Oran.  Jud.  et  Consit.  189.  nu.  1.  vol.  i.  Purpuratus  in  d,  L.  Imperium 
num.  121.  cum  sequ.  Mai'cus  Decis.  366.  num.  16.  vol.  i.  Lossasi.  de  Jur. 
Universit.  p.  28. 

2  Co.  Lit.  43. 

3  Blackst.  Com.  b.  i.  c.  xviii.  As  to  churchwardens,  Smith  v.  Adkins,  8  Mecs.  & 
Welsb.  362. 
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tlie  civil  law,  requiring  three  members  to  make  a  corporation',  yet 
allows  it  to  exist  though  reduced  to  one,  but  this  is  because  the  sur- 
vivor represents  a  body  which  is  only  accidentally  reduced  to  one, 
and  properly  consists  of  several  persons.^  Ulpian  })uts  this  rule  on 
the  ground  that  jus  omnium  in  unum  recidit,  and  adds,  et  stet  nomen 
universitatis ;  implying  that  one  person  does  not  properly  constitute 
a  corporation,  though  the  name  and  the  status  belonging  thereto  may 
remain,  — the  one  person  surviving  being  representative  of  the  others.^ 
Another  division  of  incorporations,  either  sole  or  aggregate,  is  into 
ecclesiastical  or  lay.  We  will  describe  these  also  in  the  Avords  of 
Blackstone :  — "  Ecclesiastical  corporations  are  where  the  members 
that  compose  it  are  entirely  spiritual  persons :  such  as  bishops,  certain 
deans  and  prebendaries,  all  archdeacons,  parsons,  and  vicars,  —  which 
are  sole  corporations ;  deans  and  chapters  at  present,  and  formerly 
prior  and  convent,  abbot  and  monks,  and  the  like  bodies  aggregate.^ 
These  are  erected  for  the  furtherance  of  rehgion,  and  perpetuation  of 
the  rights  of  the  church.  Lay  corporations  are  of  two  sorts,  civil 
and  eleemosynary.  The  civil  are  such  as  are  erected  for  a  variety  of 
temporal  purposes.  The  king,  for  instance,  is  made  a  corporation,  to 
prevent  in  general  the  possibility  of  an  interregnum,  or  vacancy  of  the 
throne,  and  to  preserve  the  possessions  of  the  crown  entire ;  for 
immediately  upon  the  demise  of  one  king,  his  successor  is,  as  we  have 
formerly  seen,  in  full  possession  of  the  regal  rights  and  dignity. 
Other  lay  corporations  are  erected  for  the  good  government  of  a  town 
or  particular  district,  as  a  mayor  and  commonalty,  bailiff  and  burgesses, 
or  the  like ;  some  for  the  advancement  and  regulation  of  manufactures 
and  commerce,  as  the  trading  companies  of  London  and  other  towns ; 
and  some  for  the  .better  carrying  on  of  divers  special  purposes,  as 
churchwardens  for  the  conservation  of  the  goods  of  the  parish ;  the 
College  of  Physicians  and  Company  of  Surgeons,  in  London,  for  the 
improvement  of  medical  science ;  the  Royal  Society,  for  the  advance- 
ment of  natural    knowledge ;    and   the  Society  of  Antiquaries,  for 

'  ^MarccUus  says,  Neruthis  Priscux  trcs  facere  cxistimat  collegium  ;  el  hoc  inagis 
sequendiim  est.     L.  85.  iV.  de  Verb.  Signif. 

2  On  this  point  see  Grotius,  Dr.  de  la  (r.  ct  de  la  P.  1.  ii.  c.  ix.  §  4.,  and  rufiMidorf, 
Dr.  de  la  Nat.  et  des  Gens,  1.  vi.  c.  ii.  §  19.  Kyd,  sjieaking  of  corporations  sole, 
says,  "  From  their  having  perpetual  succession,  and  their  capacity  of  suing  and 
being  sued  in  their  political  character,  single  persons  of  both  these  descriptions  have, 
without  much  propriety,  been  uniformly  in  books  of  English  law  called  corporations." 
Kyd  on  Corporations,  vol.  i.  introd.  p.  xx. 

•"  Si  tamen  deveniat  ad  unum  licet  umis  non  sit  univcrsitas,  jus  tamen  et  nomen 
universitatis  conserimtur  in  illo.  Gloss,  in  L.  7.  in  Decurionib.  il".  quod  in  univ. 
nom.  Jason  in  L.  grege  n.  7.  12.  et  3.  IT.  in  L.  1.  Castrens.  in  L.  L.  7.  §  ult.  n.  i. 
ff.  quod  cnjusqu.  univ.  nom.    Et  ibi  etiam  Bald.  n.  i.  Losssei  de  Jur.  Universit.,  p.  15. 

■*  And  .sec  Kyil  on  Corporations,  vol.  i.  pp.  22-24. 
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promoting  the  study  of  antiquities.  And  among  these,  I  am  inclined 
to  think,  the  general  corjiorate  bodies  of  Oxford  and  Cambridge  must 
be  ranked  ;  for  it  is  clear  they  arc  not  spiritual  or  ecclesiastical  corpora- 
tions, being  composed  of  more  laymen  than  clergy ;  neither  are  they 
eleemosynary  foundations,  though  stipends  are  annexed  to  particular 
magistrates  and  professors,  any  more  than  other  corporations  where 
the  acting  officers  have  standing  salaries ;  for  these  are  rewards  pro 
opera  et  labore,  not  charitable  donations  only,  since  every  stipend  is 
preceded  by  service  and  duty ;  they  seem  therefore  to  be  merely  civil 
corporations.  The  eleemosynary  sort  are  such  as  are  constituted  for 
the  perpetual  distribution  of  free  alms,  or  bounty,  of  the  founder  of 
them  to  such  persons  as  he  has  directed.  Of  this  kind  are  all  hos- 
pitals for  the  maintenance  of  the  poor,  sick,  and  impotent ;  and  all 
colleges,  both  in  our  universities  and  out  of  them :  which  colleges  are 
founded  for  two  purposes,  —  1 .  for  the  promotion  of  piety  and 
learning  by  proper  regulations  and  ordinances ;  2.  for  imparting 
assistance  to  the  members  of  those  bodies,  in  order  to  enable  them  to 
prosecute  their  devotion  and  studies  with  greater  ease  and  assiduity. 
And  all  these  eleemosynary  corporations  are,  strictly  speaking,  lay, 
and  not  ecclesiastical,  even  though  consisting  of  ecclesiastical  persons  ', 
and  although  they  in  some  things  partake  of  the  nature,  privileges, 
and  restrictions  of  ecclesiastical  bodies."^ 

Having  thus  marshalled  the  several  species  of  corporations,  let  us 
now  proceed  briefly  to  consider,  I.  How  corpoi'ations  in  general  may 
be  created ;  II.  What  are  their  powers,  capacities,  and  incapacities ; 
III.  In  what  manner  they  may  be  visited ;  and,  IV.  How  they 
may  be  dissolved. 

I.  In  the  civil  law,  no  communities  can  be  established  without  the 
consent  of  the  prince ;  and  all  associations  assuming  a  corporate  cha- 
racter without  such  consent  are  illegal^;  and  with  us  the  consent  of 
the  crown,  impliedly  or  expressly  given,  is  absolutely  necessary  to 
the  erection  of  any  corporation.  The  king's  implied  consent  is  to  be 
found  in  corporations  which  exist  by  force  of  the  common  law,  to 
which  our  former  kings  are  supposed  to  have  given  their  concurrence. 
Such  is  the  queen,  all  bishops,  parsons,  vicars,  and  (for  certain  pur- 
poses) churchwardens,  and  some  others.  Another  method  of  impli- 
cation, whereby  the  consent  of  the  crown  is  presumed,  is  as  to  all 
corporations  by  prescription,  such  as  the  city  of  London  is  said  to 

'  1  Lord  Raym.  6.  ^  Blackst.  Com.  b.  I.  e.  xvlii. 

3  Domat,  Droit  PuLl.  1.  i.  tit.  ii.  s.  2.  §  14,  15. ;  L.  1.  ff.  de  Colleg.  et  Corp. ;  L.  3. 
I  eod. ;  L.  1.  ff.  quod  cuj.  un.  nom.  And  as  to  the  authorisation  to  hold  property, 
see  L.  1.  §  1.  ff.  quod  cuj.  univ.  nom.  Bhickstone  is  not  quite  correct  on  the  subject 
of  the  legality  and  illegality  of  corporations  in  the  civil  law. 
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be,  and  many  others',  which  have  existed,  or  are  supposed  to  have 
existed,  as  corporations  time  whereof  the  memory  of  man  runneth 
not  to  the  contrary ;  and  in  such  cases  the  law  presumes  that  there 
was  originally  a  charter,  though  it  cannot  be  found  and  produced. 
The  method  by  which  the  consent  of  the  crown  is  expressly  given  is 
either  by  act  of  parliament  or  charter ;  and  all  the  methods  whereby 
coB'porations  exist, — by  common  law,  by  prescription,  and  by  act  of 
parliament, — are,  as  Blackstone  observes,  for  the  most  part  reducible 
to  this  of  the  king's  letters  patent ;  for  most  of  those  statutes,  which 
are  usually  cited  as  having  created  corporations,  do  either  confirm 
such  as  have  been  befoi'C  created  by  the  king,  or  permit  the  king  to 
erect  a  corporation  in  future,  with  such  and  such  powers.^  But  the 
crown  cannot  create  corporations  with  powers  Avhich  transcend  the 
law.  Thus  the  crown  may  not  create  a  corporation  to  enjoy  a  mo- 
nopoly ^  nor  with  power  to  tax  the  rest  of  the  community.  When  a 
corporation  is  to  be  created  Avith  privileges  of  that  nature,  the  autho- 
rity of  the  legislature  must  be  called  in  to  supply  the  deficiencies  of 
the  royal  prerogative. 

Corporations  must  also  be  created  in  the  manner  appointed  by  law 
for  the  exercise  of  that  portion  of  the  royal  jirerogative,  and  Avith  the 
incidents  legally  essential  to  their  nature.  But  the  prerogative  is 
considerably  extended  in  this  respect  by  stat.  1  Vict.  c.  Ixxiii.  That 
statute  enables  the  crown  to  grant,  by  letters  patent  under  the  great 
seal,  to  any  company  or  body  of  persons  associated  together  for  any 
trading  or  other  purposes  whatsoever,  without  incorporating  them, 
and  to  the  heirs,  executors,  administrators,  and  assigns  of  such  per- 
sons, any  privileges  that  the  crown  could  at  common  law  grant  to 
such  company  or  body  by  charter  of  incorporation.  Thus  the  crown 
may  grant  corporate  privileges  to  any  association  without  constituting 
them  a  corporation  ;  but  the  grant  must,  it  would  seem,  be  to  them 
and  their  heirs,  executors,  administrators,  and  assigns,  and  not,  as  in 
the  case  of  an  incorporation,  to  them  and  their  successors.  The 
crown  is  further  empowered  to  limit  the  liability  of  the  individual 
members  of  such  associations  to  such  extent  per  share  as  shall  be 
declared  by  the  letters  patent ;  thus  extending  to  them,  in  a  modified 
form,  that  privilege  of  corporate  bodies  so  neatly  expressed  by 
Ulpian  :  Si  Quid  U7iiversitati  dchetur,  sinfjulis  non  debetur ;  nee  quod 
debet  univei'sitas  singuli  debent.     These  privileged  bodies  must,  like 

'  2  Inst.  330.  But  it  lias  l)ecn  .sliown,  in  a  note  to  tin'  preceding  chapter,  tbat 
the  incorporation  of  inunicij)al  bodies  commenced  after  the  time  of  legal  memory. 

-  College  of  Physicians,  stat.  10  Hen.  YIII.  c.  v.  Co.  8  Rep.  114.  Bank  of 
England,  stat.  5  &  6  AVill.  &  M.  c.  xx.  Municipal  Corporations,  5  &  G  ^Vill.  IV. 
c.  Ixxvi. 

»  Statute  of  Monopolies,  21  Jac.  I.  c.  iii.    3  Inst.  181. 
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corporations,  have  a  style  or  name  ;  but  they  sue,  and  must  be  sued, 
by  an  officer  appointed  for  that  purpose.  The  act  further  enables 
the  crown  to  grant  charters  of  incorporation,  Avith  a  limited  duration, 
for  any  term  of  years,  or  any  other  period  whatsoever ;  and  to  sub- 
ject the  corporations  thereby  formed  to  the  same  provisions,  and  to 
confer  upon  them  the  same  powers  and  privileges,  so  far  as  they  may 
be  applicable,  as  those  which  the  act  authorises  the  crown  to  grant 
to  bodies  without  incorporation.  This  important  statute  also  con- 
tains a  variety  of  provisions  for  the  management  of  the  privileged 
companies  and  the  prevention  of  fraud. 

The  stat.  7  &  8  Vict.  c.  ex.  requires  the  provisional  registration 
of  joint  stock  companies  during  their  formation,  and  their  complete 
registration  after  their  establishment,  in  an  office  erected  for  the  pur- 
pose ;  and  they  are  invested,  on  such  complete  registration,  with  the 
qualities  and  incidents  of  corporations  with  some  modifications. 
Thus  every  shareholder  continues  liable  at  law  and  in  equity  after 
the  complete  registration  of  the  company,  as  he  would  have  been  if 
such  company  had  not  been  incorporated.  The  act  contains  many 
important  regulations  for  the  purpose  of  protecting  the  public  against 
fraudulent  or  unsound  joint  stock  companies,  and  prevents  the  esta- 
blishment of  any  such  associations  not  duly  constituted  and  regulated 
according  to  its  enactments.  But  the  act  does  not  extend  to  joint 
stock  companies  established  in  Scotland  unless  they  have  an  office  or 
place  of  business  in  any  other  part  of  the  United  Kingdom. 

The  statute  7  &  8  Vict.  c.  cxi.  adds  further  securities;  render- 
ing all  joint  stock  companies  which  are  unable  to  meet  their  jiecuniary 
engagements  liable  to  the  bankrupt  laws  in  their  corporate  capacity  ; 
and  facilitating  the  winding  up  of  their  affairs.  The  act  also  requires 
the  court  authorised  to  act  in  the  prosecution  of  a  fiat  against  any 
such  bankrupt  company  to  inquire  into  the  cause  of  its  failure,  and 
certify  the  same  to  the  committee  of  privy  council  for  trade  and 
plantations,  on  whose  recommendation  the  crown  may  revoke  any 
privileges,  powers,  and  advantages  granted  to  the  company.  Power 
is  also  given  to  the  board  of  trade  to  lay  the  papers  relating  to  the 
company  and  its  failure  before  the  attorney-general,  that  proceedings 
may  be  taken  against  any  director,  officer,  or  other  person  who  may 
have  violated  the  law. 

II.  A  corporation,  when  formed,  acquires  many  powers,  rights, 
capacities,  and  incapacities,  of  which  the  principal  are  as  follows : 
1.  To  have  perpetual  succession,  by  the  election  of  members  in  the 
room  of  such  as  go  offl^     2.  To  sue  or  be  sued,  implead  or  be  im- 

»  10  Rep.  30.     Hob.  211.     1  Roll.  Abr.  514. 
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pleaded,  grant  or  receive  by  its  corporate  name,  and  do  other  acts  as 
a  natural  person  may.  3.  To  purchase  lands,  and  liold  them  (sub- 
ject to  various  restrictions  imposed  by  statute)  for  the  benefit  of 
themselves  and  successors.  4.  To  have  a  common  seaP,  which  is 
the  organ  or  instrument  whereby  the  body  politic  manifests  its  inten- 
tions. And,  5.  To  make  by-laws,  or  private  statutes,  for  the  better 
government  of  the  corporation.  ^  There  are  also  other  privileges  and 
incidents,  some  of  which  are  common  to  all  corporations,  while  others 
belong  to  some  sorts  of  corporations  only  ;  but  these  matters  are  of 
private  law,  and  must  therefore  be  passed  over  here.  It  is  only 
necessary  to  add  on  this  head  the  rule  laid  down  by  Blackstone,  that 
the  general  duties  of  all  bodies  politic,  considered  in  their  corporate 
capacity,  may,  like  those  of  natural  persons,  be  reduced  to  this  single 
one,  —  that  of  acting  up  to  the  end  or  design,  whatever  it  be,  for 
which  they  were  created  by  their  founder. 

III.  We  have  next  to  inquire  how  corporations  may  be  visited. 
The  law  has  provided  proper  persons  to  visit,  inquire  into,  and  cor- 
rect all  irregularities  that  arise  in  such  corporations,  either  sole  or 
aggregate,  and  whether  ecclesiastical,  civil,  or  eleemosynary.     The 
ordinary  is  the  visitor  of  all  ecclesiastical  corporations,  so  constituted 
by  the  canon-law,  and  from  thence  derived  to  us.'^     With  respect  to 
all  lay  corporations,  the  founder,  his  heirs  or  assigns,  are  the  visitors, 
whether   the    foundation    be    civil    or    eleemosynary,    and    not   the 
ordinary  ^ ;  but  the  king  alone  is,  in  the  strictest  sense,  the  founder 
of  all  corporations,  for  he  alone  can  incorporate  a  society.     For  tliis 
reason,  where  no  possessions  or  endowments  are  given  to  the  body 
by  any  subject,  the  crown  alone  is  the  founder,  and  consequently  the 
visitor,  of  a  civil  corporation.     In  eleemosynary  corporations,  such 
as  colleges  and  hospitals,  where  there  is  an  endowment  of  land,  the 
case  is  different.     The    law    distinguishes  in   them   two  species  of 
foundation,  —  the   one  fundatlo    incipicns,   or   the   incorporation  ;   in 
which  sense  the  crown  is  founder  of  all  colleges  and  hospitals :  the 
other,  fundatlo  j)crjiciens,  or  the  dotation  of  it ;  in  which  sense  the 
first  gift  of  the  revenues  is  the  foundation,  and  he  who  gives  them  is, 
iu  law,  the  founder.     But  if  the  crown  and  a  subject  join  in  endow- 
ing an  eleemosynary  corporation,  the  crown  is,  by  virtue  of  tlie  royal 
prerogative,  the  only  founder  of  it.     And  in  general  (as  Blackstone 
informs  us),  the  king  being  the  sole  founder  of  all  civil  corporations, 
and  the  cndower  the  perficient  founder  of  all  eleemosynary  ones,  the 
right  of  visitation  of  the  former  results,  according  to  the  rule  laid 

'  Dav.  44.  48.  -  I  lob.  '211. 

3  Re  Dean  of  York,  2  Adol.  &  El.  Ne^v  Scr.  *  in  Rep.  01. 
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down,  to  tlie  king ;  and  the  latter  to  the  patron  or  endowcr  and  his 
heirs,  though  he  may  appoint  and  assign  a  person  to  be  visitor,  and 
thus  exclude  his  heirs. ' 

Blackstone  goes  on  to  argue,  that  the  visitorial  power  of  the 
crown  is  appointed  to  be  exercised  in  the  court  of  queen's  bench ; 
but  the  correctness  of  that  position  is  doubted  by  Mr.  Justice 
Coleridge,  in  his  note  to  the  passage,  though  that  court  lias  power  to 
regulate  all  corpoi'ations  where  there  is  no  special  visitor,  from  its 
general  superintending  authority,  where  other  jurisdictions  are  de- 
ficient. It  would  seem,  however,  that  though  this  jurisdiction  of  the 
court  of  queen's  bench  is  not  strictly  visitorial,  it  has  the  effect  of  a 
visitation ;  and  it  is  established  that  these  civil  corporations  are 
subject  to  no  other  visitation.  In  this  sense  civil  corporations  are 
subject  to  no  visitation,  but  only  to  the  law  of  the  land.  And, 
accordingly,  in  the  case  of  the  college  of  physicians,  though  the  king 
by  his  letters  patent,  had  subjected  that  body  to  the  visitation  of 
four  very  respectable  persons,  the  lord  chancellor,  the  two  chief 
justices,  and  the  chief  baron,  though  the  college  had  accepted  this 
charter  with  all  possible  marks  of  acquiescence,  and  had  acted  under 
it  for  more  than  a  century;  yet  in  1753  the  authority  of  the  provi- 
sions coming  into  dispute  on  an  appeal  preferred  to  these  supposed 
visitors,  they  directed  the  legality  of  their  own  appointment  to  be 
argued,  and  as  this  college  was  merely  a  civil  and  not  an  eleemosy- 
nary foundation,  they  at  length  determined  upon  several  days  so- 
lemn debate  that  they  had  no  jurisdiction  as  visitors,  and  remitted 
the  appellant  if  aggrieved  to  the  court  of  king's  bench.  ^ 

It  was  settled  in  the  famous  case  of  Philips  and  Bury^,  In  the 
House  of  Lords,  that  the  determination  of  visitors  cannot  be  examined 
and  redressed  in  a  court  of  law,  but  is  final.  But  where  the  visitor 
Is  under  a  temporary  disability,  there  the  court  of  queen's  bench  will 
interpose  to  prevent  a  defect  of  justice.* 

IV.  "  A  corporation  may  be  dissolved,  —  1.  By  act  of  parliament, 
which  is  boundless  In  Its  operations.  2.  By  the  natural  death  of  all 
its  members  in  the  case  of  an  aggregate  corporation.  3.  By  surren- 
der of  its  franchises  Into  the  hands  of  the  crown.  4.  By  forfeiture 
of  Its  charter  through  negligence  or  abuse  of  its  franchises,  in  which 
case  the  law  judges  that  the  body  politic  has  broken  the  condition 

'  Blackst.  Com.  b.  i.  c.  xviii.  pp.  480,  481.  -  Blackst.  Com.  b.  i.  c.  xviii. 

3  Lord  Raym.  5.  4  Mod.  106.  Show.  35.  Skinn.  447.  Salk.  403.  Carthew, 
180,  2  Term  Rep.  346.  The  three  puisne  judges  were  of  opinion,  against  Lord 
Holt,  in  the  K.  B.,  that  the  visitors'  determination  might  be  reviewed  there ;  but, 
on  a  writ  of  error,  the  lords  concurred  with  the  lord  chief  justice.  His  opinion,  in 
2  Term  Rep.,  is  exceedingly  worth  reading. 

*  Stra.  797. 
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upon  which  it  was  incorporated,  and  thereupon  the  incorporation  is 
void.  And  the  regular  course  is,  to  bring  an  information  in  the 
nature  of  a  writ  of  quo  warranto,  to  inquire  by  what  warrant  the  mem- 
bers now  exercise  their  corporate  power,  having  forfeited  it  by  such  and 
such  proceedings.  The  exertion  of  this  act  of  law,  for  the  purposes 
of  state,  in  the  reigns  of  king  Charles  and  king  James  II.,  par- 
ticularly by  seizing  the  charter  of  the  city  of  London,  gave  great 
and  just  offence ;  though,  perhaps,  in  strictness  of  law,  the  pro- 
ceedings in  most  of  them  were  sufficiently  regular  :  but  the  judgment 
against  that  of  London  was  reversed  by  act  of  parliament^  after  the 
revolution  ;  and  by  the  same  statute  it  is  enacted,  that  the  franchises 
of  the  city  of  London  shall  never  more  be  forfeited  for  any  cause 
whatsoever.  And  because,  by  the  common  law,  corporations  were 
dissolved,  in  case  the  mayor  or  head-officer  was  not  duly  elected  on 
the  day  appointed  in  the  charter,  or  established  by  prescription, 
it  is  now  provided ^  that  in  future  no  corporation  shall  be  dissolved 
on  that  account ;  and  ample  directions  are  given  for  appointing  a  new 
officer,  in  case  there  be  no  election,  or  a  void  one  made  on  the  pre- 
scriptive or  charter-day."^ 

We  have  now  distinguished  natural-born  subjects,  with  whom 
alone  we  are  concerned,  from  aliens  ;  and  having  thus  defined  the 
natural  persons  who  are  entitled  to  all  the  benefits  of  the  English 
constitution,  we  have  examined  the  properties  of  those  artificial 
persons  and  creatures  of  the  law,  corporations.  The  next  subject 
of  our  investigations  will  be  the  civil  rights  of  the  people. 

'  Stat.  2  Will,  and  M.  o.  viii.  On  the  guilt  of  communities  and  their  punishment, 
sec  Grotius,  Dr.  de  la  G.  et  de  la  P.  1.  ii.  c.  xxi.  \  7,  8.  And  Pufendorf,  Dr.  de 
la  N.  et  des  G.  1.  viii.  c.  iii.  §  28,  29.     And  Cacheranus,  Decis.,  Ixxxviii.  §  1. 

'  Stat.  2  Geo.  I.  c.  iv.  ^  Blackst.  Com.  b.  i.  c.  xviii.  fin. 
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CHAPTER  XXIV. 

OF  THE  PRIMARY  RIGHTS  AND  LIBERTIES  OF  THE  SUBJECT. 

Having  defined  the  natural  persons  entitled  to  all  the  benefits  and 
privileges  of  the  English  constitution,  and  the  bodies  politic,  or 
artificial  persons,  created  by  our  law  for  various  purposes  which  the 
former  could  not  fulfil,  and  yet  are  required  by  the  public  good,  we 
must  now  proceed  to  the  civil  rights  of  the  subject. 

The  institution  of  civil  society  is  intended  to  maintain  the  natural 
law,  to  secure  mankind  against  the  numerous  evils  arising  from  its 
violation,  and  for  the  promotion  of  their  greatest  possible  moral  and 
physical  welfare.  Thus  the  obligations  and  rights  of  men  living  in  a 
social  state  comprehend  the  whole  natural  law.  But  we  are  here  to 
consider  onl/  those  rights  of  the  subject  which  belong  to  him  as  a 
member  of  the  state,  independently  of  any  act  of  his  own  and  of 
any  peculiar  relation  in  which  he  may  stand  towards  the  community 
or  other  individuals.  We  have  already  seen  that  allegiance  and 
protection  are  reciprocal  and  are  due  one  in  consideration  of  the 
other ;  and,  indeed,  it  is  laid  down  by  all  the  greatest  writers  on 
public  law,  that  mankind  renounce  a  great  part  of  their  natural 
liberty  by  entering  into  the  social  state,  for  the  purpose  of  enjoying 
more  perfectly  that  which  remains,  and  obtaining  full  security  for 
their  most  important  and  indispensable  rights.  Those  rights  are 
either  primary, — that  is  to  say,  springing  simply  from  the  relation 
which  every  man,  as  such,  bears  to  society;  or  secondary,  —  that  is, 
arising  from  some  particular  situation  which  a  man  occupies  with 
respect  to  society  at  large,  or  to  certain  members  thereof.  We 
must  here  confine  ourselves  to  the  consideration  of  primary  rights ; 
for  of  secondary  rights  we  have  already  treated,  so  far  as  regards  the 
relation  of  magistrates  and  other  public  persons  to  the  community : 
and  the  remainder  of  that  general  head  of  law,  including  the  relations 
of  parents  and  children,  and  husband  and  wife,  as  well  as  those 
arising  from  contracts  and  other  human  actions  of  persons  in  their 
private  capacity,  belong  to  private  law. 

The  primary  rights  of  the  citizen  fall  under  three  great  heads: 
1.  The  right  of  personal  security.  2.  The  right  of  personal  liberty. 
And,  3.  The  right  of  property.  And  under  these  three  heads,  taken 
in  a  comprehensive  sense,  are  included  those  liberties,  the  fundamental 
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articles  of  which  are  part  of  the  common  law,  and  have  been  re- 
peatedly confirmed,  asserted,  and  extended  in  parliament,  especially  in 
the  great  charter  and  its  confirmations;  the  petition  of  right,  which 
was  a  parliamentary  declaration  of  the  liberties  of  the  people, 
assented  to  by  king  Charles  I. ;  the  liaheas  corpus  act,  passed  under 
Charles  II. ;  the  bill  of  rights  ;  and  the  act  of  settlement.  By  these 
especially,  and  by  other  portions  of  our  common  and  statute-law,  the 
liberties  of  the  subject  are  defined  and  secured. 

We  will  now  briefly  consider  the  nature  of  civil  liberty,  and  then 
proceed  to  examine  the  three  heads  of  primary  rights  which  have  just 
been  pointed  out. 

Absolute  liberty,  that  is  to  say,  the  faculty  of  acting  without  any 
control  whatever,  according  to  the  impulse  of  desire  or  inclination,  is 
irreconcilable  with  the  nature  of  man  as  a  reasonable  creature,  to 
whom  natural  law  has  been  given  for  a  rule  of  conduct  by  the  Creator. 
This  proposition  is  still  more  evidently  true  with  respect  to  that  por- 
tion of  mankind  who  have  received  a  revelation  of  the  true  religion. 
It  follows  thence,  that  natural  liberty,  that  is  to  say,  the  utmost  liberty 
compatible  with  the  nature  of  man,  is  that  which  is  restrained  only 
by  natural  law  and  the  revealed  laws  of  religion.  But  natural  law 
cannot  be  enforced  nor  maintained  in  full  vigour  except  in  the  social 
state,  which  is  the  condition  most  adapted  to  the  nature  of  man  and 
that  in  which  alone  he  can  live  in  a  manner  worthy  of  that  nature. 
And  the  social  state  cannot  be  maintained  without  the  institution  of 
a  sovereign  power  adequate  to  govern  the  commonwealth,  prescribing 
to  all  its  members  certain  laws  or  rules  of  conduct,  and  compelling 
them  to  conform  thereto.  It  follows  thence,  that  the  institution  of 
civil  government  is  of  natural  law,  since  it  is  a  necessary  consequence 
of  the  principles  thereof;  and  that,  in  the  same  manner  as  the  natural 
liberty  of  man  is  freedom  restrained  only  by  the  rules  of  that  laAv,  so 
civil  liberty  is  that  which  has  for  boundary  the  municipal  as  well  as 
natural  law.  Civil  liberty  must  be  by  far  the  most  pei'fect  and  secure, 
as  well  as  the  best  calculated  to  procure  the  happiness  of  man,  because 
the  institution  of  civil  government  gives  new  vigour  to  natural  law, 
and  the  establishment  of  a  sovereign  power  provides  effectually  for  its 
observance. 

The  establishment  of  government  and  sovereignty,  it  is  true, 
modifies  natural  liberty  to  a  considerable  degree  ;  since  it  requires 
that  man  should  give  up  his  independence,  that  is  to  say,  the  supreme 
])(>\ver  which  he  possessed  over  his  person  and  actions.  But  it  is  evi- 
dent that  nothing  can  be  more  desirable  than  the  renunciation  of  a 
degree  of  liberty  most  dangerous  to  possess, —  retaining  only  the 
freedom  which  is  requisite  for  real  and  sound  happiness.  Civil 
liberty,  then,  is  in  substance  the  same  as  natural  hberty,  but  stripped 
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of  that  portion  which  constituted  the  independence  of  individuals, 
by  the  authority  which  they  have  vested  in  the  sovereign. 

But  this  doctrine,  that  every  individual  under  civil  government 
renounces  a  portion  of  his  natural  liberty  for  the  purpose  of  obtaining 
and  securing  the  full  enjoyment  of  the  remainder,  by  no  means  implies 
that  there  is  any  sound  foundation  for  the  notion  of  a  social  contract 
or  compact,  constituting  the  sovereign  power  of  government.  It  is 
clear,  that  the  duty  of  submitting  to  civil  government,  and  obeying 
the  laws  thereof,  arises  from  the  law  of  nature,  and  not  from  any  con- 
sent given  by  individuals  to  such  submission  and  obedience,  subject 
to  certain  stipulations.  How,  indeed,  can  it  be  supposed  that  the  law 
of  nature  is  binding  on  mankind,  unless  they  are  also  under  the  obli- 
gation of  adopting  the  only  effectual  means  whereby  that  law  can  be 
maintained?  Besides,  men  are  evidently  bound  by  natural  law  to 
live  in  the  social  state,  Avhich  alone  is  adapted  to  their  nature  and  to 
their  interests,  physical,  moral,  and  religious ;  and  that  state  cannot 
exist  without  government.  The  consent  of  men  can  add  nothing 
essential  to  the  force  of  these  obligations,  which  spring  from  the  nature 
impressed  upon  them  by  the  Creator.  And  the  reciprocal  nature  of 
the  obligations  of  allegiance  or  obedience  to  government,  and  protec- 
tion, clearly  affords  no  argument  whatever  in  favour  of  the  supposed 
existence  of  a  social  contract ;  an  error  which  seems  to  have  sprung 
from  that  of  Trebonian,  who  either  invented  or  adopted  the  term  of 
quasi-cditract,  to  designate  the  source  of  a  class  of  obligations  which, 
in  truth,  spring  from  the  law  itself,  without,  or  independently  of,  the 
consent  of  the  persons  bound  thereby,  which  consent  is  essential  to 
every  species  of  contract  properly  so  called.  The  principle,  that  the 
obligation  of  obedience  to  the  civil  government  on  the  part  of  the 
subject,  and  the  duty  of  protection  on  the  part  of  the  state,  are  reci- 
procal, the  one  in  consideration  of  the  other,  necessarily  arises  from  the 
nature  of  the  obligatory  force  of  the  institution  of  civil  government. 
For  if  the  government  ceases  to  fulfil  the  purpose  for  which  it  Is  in- 
stituted, its  authority  necessarily  vanishes  with  the  reasons  of  natural 
law,  on  wj^lch  that  authority  is  founded,  and  it,  in  fact,  ceases  to  be  a 
government.  And,  on  the  other  hand,  when  the  subject  no  longer 
pays  due  obedience  to  the  civil  power  of  government,  he  becomes  an 
offender  against  the  law,  as  well  natural  as  municipal,  and  an  object 
not  of  protection,  but  of  punishment. 

It  follows,  from  these  principles,  that  every  offence  against  muni- 
cipal law,  or  the  law  of  the  state,  is  also  directly  or  indirectly  an  offence 
against  natural  law.  This  is  easily  perceived  ;  for  if  the  municipal 
law,,  violated  in  the  particular  Instance,  be  merely  confirmatory  of 
natural  law,  the  one  cannot  be  violated  without  a  violation  of  the 
other  ;  and,  on  the  other  hand,  If  It  be  a  mere  arbitrary  law,—  that  is 
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to  say,  a  law  grounded  not  on  justice,  but  on  convenience,  utility,  or 
policy, —  the  offender  is  guilty  of  setting  at  defiance  the  civil  power 
of  government,  springing  from  the  law  of  nature,  and  withuut  strict 
obedience  to  which  that  law  cannot  be  maintained. 

We  have  seen  that  civil  liberty  is  the  liberty  limited  by  the  muni- 
cipal law,  that  is  to  say,  by  the  law  of  the  civil  comnuuiity.  This 
agrees  with  the  celebrated  definition  of  Florentinus,  who  says,  that 
liberty  is  the  natural  faculty  of  doing  whatever  each  man  pleases, 
except  so  far  as  he  is  restrained  by  physical  necessity  or  legal  obliga- 
tion.' But  the  degree  of  that  liberty  is  the  next  question  to  be  con- 
sidered. 

It  follows  from  the  objects  and  grounds  of  civil  government,  that  the 
natural  liberty  of  mankind  ought  to  be  no  further  restrained  by  mu- 
nicipal laws  than  is  necessary  and  expedient  for  the  general  advantage 
of  the  public.  Thus  Blackstone  justly  remarks,  that  that  constitu- 
tion or  frame  of  government,  that  system  of  laws,  is  alone  calculated 
to  maintain  civil  liberty,  which  leaves  the  subject  entire  master  of  his 
own  conduct,  except  in  those  points  wherein  the  public  good  requires 
some  direction  or  restraint.  Any  restraint  upon  the  natural  freedom 
of  mankind  beyond  what  is  requisite  for  the  objects  of  civil  society  is 
positively  unjust.  But  what  precise  amount  of  liberty  is  compatible 
with  the  attainment  of  those  objects,  is  a  very  extensive  and  im- 
portant subject  of  inquiry,  embracing  almost  every  detail  of  govern- 
ment. Into  that  subject  we  cannot  here  enter.  Suffice  it  to  say, 
that  the  balance  of  power  in  our  constitution  is  intended  to  secure 
the  people  from  any  oppression  on  the  part  of  those  to  whom  the 
sovereign  power,  or  the  administration  of  different  j)ortions  thereof, 
are  entrusted.  This  is  accomplished,  as  we  have  already  seen,  by  not 
clothing  any  one  person  or  body  within  the  community  with  the 
whole  sovereign  power,  but  distributing  that  power  among  the 
diiferent  orders  and  parts  of  the  body  politic,  and  modifying  its 
exercise  by  certain  peculiar  restraints  and  limitations.  The  faculty 
of  freely  exercising  the  portion  of  this  power  vested  by  law  in  each 
man,  is  properly  called  political,  as  contradistinguished  from  civil, 
liberty.  Thus  the  freedom  enjoyed  by  every  man,  of  disposing  of 
and  using  his  pro])erty  as  he  pleases,  so  far  as  the  law  allows,  is  part 
of  his  civil  or  individual  liberty ;  and  the  free  enjoyment  of  the 
parliamentary  or  nmnicipal  franchise,  annexed  by  the  law  to  that 
})roperty,  belongs  to  political  liberty.  And  thus  political  liberty  is 
the  faculty  of  exercising  political  power  according  to  law. 

AVe  will  now  proceed  to  a  more   particular   investigation  of  the 

'  L.  4.  princ.  fF.  dc  Stat.  Iloin.  Lihertas  est  nahiralis  facidtas  ejus,  quod  cuique 
facere  libet,  nisi  si  quid  vi  uut  jure  prohihetur. 
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three  great  heads  under  which  the  primary  civil  rights  of  the  subject 
are  arranged:  namely,  the  right  of  personal  security;  the  right  of 
personal  liberty ;  and  the  right  of  property.  These  rights  are  all  part 
of  the  law  of  nature ;  and  their  full  and  complete  enjoyment  and 
security  are  the  chief  objects  of  the  institution  of  civil  connnunities 
and  government. 

I.  The  right  of  personal  security  consists  in  a  person's  full  and 
uninterrupted  enjoyment  of  his  life,  his  limbs,  his  body,  his  health, 
and  his  reputation. 

Of  these,  life  is  evidently  the  chief  and  most  important ;  and  its 
preservation  is  the  first  object  of  all  human  institutions,  because  it  is 
conferred  by  God  alone,  and  its  loss  is  irreparable.  As  man  is 
brought  into  the  world,  by  the  supreme  Lawgiver,  for  the  fulfilment 
of  certain  duties  of  natural  and  revealed  law,  it  follows  that  he  has  no 
power  over  his  own  life,  and  must  wait  until  he  is  summoned  away 
by  that  Superior  who  placed  him  here.^  Hence  it  is  that  man  is  not 
only  allowed,  but  bound  to  preserve  and  defend  his  life,  and  upon  the 
same  principles  his  limbs  also,  from  the  injuries  of  nature  and  of  other 
men.^  That  preservation  and  defence,  which  in  general,  in  the  civil 
state,  belong  to  the  magistrate,  are  nevertheless  incumbent  on  every 
individual  where  the  ordinary  protection  of  the  laws  cannot  be 
effectually  obtained.  The  natural  right  of  self-defence  is  greatly 
restricted  by  the  establishment  of  laws  and  magistrates;  but  it  must 
still  exist  where  recourse  cannot  be  had  to  the  authority  of  the  law 
and  the  protection  of  the  civil  power,  for  the  reason  why  men  living 
in  the  civil  state  are  justly  forbidden  to  maintain  their  rights  by  their 
own  force  is  that  those  rights  are  protected  by  the  state.  It  follows 
that  where  the  protection  of  the  law  ceases,  the  right  of  self-defence 
necessarily  arises.^ 

Thus  the  law  of  England  pardons  even  homicide,  if  committed  in 
self-defence,  or  in  order  to  preserve  life  or  limb.  For  whatever  is 
done  by  a  man  to  save  either  life  or  member,  is  looked  upon  as  done 
upon  the  highest  necessity  and  compulsion. 

But  it  is  necessary  for  the  welfare  of  mankind  and  the  ends  of  civil 
society,  that  the  supreme  power  of  the  state  should  have  a  right  over 
the  lives  of  the   subjects.      That  right  takes  place  in  two  ways : 

•  Pufend.  de  Offic.  Horn,  et  Civ.  1.  i.  c.  v.  §  11. 

^  So  in  the  civil  law  Florentinus  says,  Jure  hoc  evenit  ut  quod  quisquis  ob 
tutelam  corporis  sui  fecerit  jure  fecisse  existimetur.  L.  3.  ff.  de  Just,  et  Jur. ;  and 
see  L.  8.  §  ii.  ff.  quod  Met.  Cans. ;  and  L.  45.  §  iv.  ff.  ud  Leg.  Aquil. ;  and  Grotius, 
Dr.  de  la  G.  et  de  la  P.  I.  i.  c.  i.  §  3.,  &c. 

^  Grotius,  Dr.  de  la  Guerre  et  de  la  P.  I.  i.  c.  iii.  §1,2.  Ulpian  says,  Non  est 
singulis  concedendum  quod  per  magistratum  publice  fieri  possit :  ne  occasio  sit 
majori?  tumuUus  faciendi.  L.  176.  ff.  de  Reg.  Jur.  And  see  Callistratus,  L.  13.  ff. 
quod  Met.  Cans. 
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indirectly,  for  the  defence  of  the  state  ;  and  directly,  for  the  sup- 
pression of  crimes.'  The  necessity  of  appealing  to  force  for  the 
defence  of  the  community  against  external  injuries,  and  for  the 
redress  of  wrongs  committed  by  persons  or  bodies  who  cannot  other- 
wise be  compelled  to  do  what  in  justice  and  equity  they  ought  to  do, 
obviously  involves  the  right  of  calling  upon  the  citizen  to  serve  his 
country  for  those  purposes.  And  it  is  also  unfortunately  clear,  that 
it  is  impossible  to  maintain  justice  among  nations  without  war  and 
the  sacrifice  of  many  \i\es.  For  a  demonstration  of  the  general  law- 
fulness of  war  the  reader  may  refer  to  Grotius's  great  work,  where 
it  is  fvdly  set  forth.-  That  illustrious  writer  demonstrates  that  war 
is  not  absolutely  condemned  by  natural  law,  nor  by  the  law  of 
nations,  nor  by  the  divine  law  of  the  Old  and  New  Testament,  and 
that  the  texts  of  Scripture  relied  on  by  those  who  hold  the  contrary 
opinion  refer  to  the  unlawful  use  of  force,  or  to  unjust  war,  or  to  a  vin- 
dictive spirit,  at  variance  with  the  principles  of  Christianity.  It  mvist 
indeed  be  acknowledged  that  war  would  be  unnecessary,  and  there- 
fore unlawful,  if  all  men  regulated  their  conduct  by  the  dictates  of 
religion  ;  but  in  the  pi'csent  condition  of  the  world,  if  there  were  no 
jus  gladii  among  nations,  an  unjust  nation  would  be  able  to  injure 
and  oppress  the  remainder  of  mankind  without  restraint,  and  to 
violate  with  impunity  every  principle  of  justice.  But  it  is  evident, 
that  if  war  be  lawful,  the  state  has  a  right  to  dispose  even  of  the  life 
and  limbs  of  the  citizen,  so  far  as  is  necessary  for  its  lawful  prosecu- 
tion. ^  The  state  may  directly  take  away  the  life  of  the  citizen  as  a 
punishment  for  atrocious  crimes;  a  power  which  appears  requisite 
for  the  prevention  of  such  enormous  offences  against  the  law,  and  is 
exercised  by  divine  permission,  though  it  should,  for  numerous 
reasons,  be  used  only  in  cases  of  absolute  necessity,  whei'c  a  lesser 
punishment  would  be  ineffectual,  and  the  crime  to  be  prevented 
thereby  is  of  a  nature  sufficiently  pernicious  to  warrant  so  extreme  a 
penalty.  And  the  power  of  life  and  death  should,  above  all  others, 
be  strictly  defined  by  law,  and  not  left  to  the  arbitrary  will  or  dis- 
cretion of  any  man  or  body  of  men,  otherwise  it  nnist  lead  to  the 
most  intolerable  oppression  and  tyranny.'*  Thus  the  constitution  of 
England  is  an  utter  stranger  to  any  arbitrary  power  of  killing  or 
maiming  the  subject  without  express  warrant  of  law.      Nidhis  liber 

'  Tufen.  de  Offic.  Iloin.  ct  Civ.  1.  ii.  c.  xiii.  §  2.  Piifon.  Dr.  do  la  N.  et  des  G. 
1.  vii.  c.  ii.  iii. 

-  Grot.  Dr.  de  la  G.  et  de  la  1*.  1.  ii.  e.  ii. 

■'  See  Javolenus,  I.  ii.  IF.  de  Jurisd. 

*  Thus,  in  the  civil  law,  Papinian  elegantly  says,  Fudi  quccstio  in  arhitrio  est 
judicaiilis,  pancE  vero  pcrsccutio  non  ejus  voluntati  mandatur,  sed  legis  auctoritati 
rescrvntur.     L.  ].  §  4.  fF.  ad  Scnat.  Turpill. 
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liomo,  says  the  great  charter,  aliquo  modo  destruetur,  nisi  pa-  legale 
Judicium  parium  sicorum,  aut  per  legem  terra.  Which  words,  aliquo 
modo  destruetur,  according  to  Lord  Coke ',  include  a  prohibition  not 
only  of  killing  and  maiming,  but  also  of  torturing,  and  of  every 
oppression  by  colour  of  an  illegal  authority.  And  it  is  enacted  by 
stat.  5  Ed.  III.  c.  ix.  that  no  man  shall  be  forejudged  of  life  or  limb 
contrary  to  the  great  charter  and  the  law  of  the  land ;  and  again,  by 
stat.  28  Ed.  III.  c.  iii.,  that  no  man  shall  be  put  to  death  without 
being  brought  to  answer  by  due  process  of  law.  What  the  securities 
are,  which  the  law  of  England  has  provided  to  prevent  the  arbitrary 
administration  of  the  criminal  law,  we  have  already  seen,  when  we 
examined  that  subject. 

The  right  of  personal  security  also  includes  that  of  protection 
against  all  corporeal  injuries  or  insults,  by  menaces,  assaults,  beating, 
or  wounding.  And  the  subject  is  also  entitled,  under  the  same  head, 
to  the  preservation  of  his  health  from  such  practices  as  may  prejudice 
and  annoy  it,  as  well  as  the  security  of  his  good  name  and  reputation 
from  the  arts  of  detraction  and  slander;  since  without  these  it  is 
impossible  to  have  the  perfect  enjoyment  of  any  other  advantage  or 
right.  These  rights  are  maintained  by  the  English  law  by  means 
of  a  variety  of  legal  remedies,  tending  to  idemnify  the  injured  person 
for  the  injury  he  has  suffered,  or  to  inflict  exemplary  punishment  on 
the  offender. 

II.  Next  to  personal  security,  the  law  of  England  regards, 
asserts,  and  preserves  the  personal  liberty  of  individuals;  which 
consists  in  the  power  of  locomotion,  of  changing  situation,  or  removing 
one's  person  to  whatever  place  one's  own  inclination  may  direct, 
Avithout  imprisonment  or  restraint,  unless  by  due  course  of  law. 
And  this  is  an  important  part  of  the  residue  of  that  natural  liberty 
which  ought  not  to  be  abridged,  unless  on  solid  grounds  of  public 
advantage.  And  here  again,  as  Blackstone  informs  us,  the  language 
of  the  great  charter  is,  that  no  freeman  shall  be  taken  or  imprisoned 
but  by  the  lawful  judgment  of  his  equals,  or  by  the  law  of  the  land. 
"  And  many  subsequent  old  statutes  ^  expressly  direct  that  no  man 
shall  be  taken  or  imprisoned  by  suggestion  or  petition  to  the  king  or 
his  council,  unless  it  be  by  legal  indictment  or  the  process  of  the 
common  law.  By  the  petition  of  right,  3  Car.  II.,  it  is  enacted  that 
no  freeman  shall  be  imprisoned  or  detained  without  cause  shewn,  to 
which  he  may  make  answer  according  to  law.  By  16  Car.  I.  c.  x., 
if  any  person  be  restrained  of  his  liberty  by  order  or  decree  of  any 
illegal  court,  or  by  command  of  the  king's  majesty  in  person,  or 
by  warrant  of  the  council-board,  or  of  any  of  the  privy  council,  —  he 

'  2  Inst.  48. 

2  Stat.  5  Ed.  III.  c.  viii.     20  Ed.  III.  stat.  o.  c.  iv.     29  Ed.  HI.  c.  iii. 
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shall,  upon  demand  of  his  council,  have  a  writ  of  habeas  corpus, 
to   bring  his   body   before  the  court  of  queen's   bench   or  common 
pleas;   who  shall   dctennine  whether  the  cause  of  his  commitment 
be  just,  and  thereupon  do  as  to  justice  shall  appertain.     And  by  31 
Car.  II.  c.  ii.,  commonly  called  the  habeas  corpus  act,  the  methods 
of  obtaining   this    writ   are    so   plainly  pointed   out    and    enforced, 
that    so  long  as    this    statute  remains  unimpeached,  no  subject  of 
England  can  be  long  detained  in  prison,  except  in  those   cases  in 
which  the  law  justifies  and  requires  such  detainer.     And  lest  this 
act  should  be  evaded  by  demanding  unreasonable  bail  or  sureties 
for  the  prisoner's  appearance,  it  is  declared,  by  1  Wm.  and  M.  stat. 
2.  c.  ii.,  that  excessive   bail   ought  not  to  be  required.     Of  great 
importance  to  the  public  is  the  preservation  of  this  personal  liberty ; 
for  if  once  it  were  left    in  the  power  of  any,   the  highest  magis- 
trate, to  imprison  arbitrarily  whomsoever  he  or  his  officers  thought 
proper  (as  in  some  foreign  countries  is  daily  practised  by  the  crown), 
there  would  soon  be  an  end  to  all  other  rights  and  immunities.    Some 
have  thought  that  unjust  attacks  even  upon  life  or  property,  at  the 
arbitrary  will  of  the  magistrate  are  less  dangerous  to  the  common- 
wealth than  such  as  are  made  upon  the  personal  liberty  of  the  subject. 
To  bereave  a  man  of  life,   or  by  violence  to  confiscate  his  estate, 
without  accusation  or  trial,  Avould  be  so  gross  and  notorious  an  act 
of  despotism  as  must  at  once  convey  the  alarm  of  tyranny  throughout 
the  whole  kingdom;    but    confinement   of  the   person,   by   secretly 
hurrying  him  to  gaol,  where  his  sufferings  are  unknown  or  forgotten, 
is  a  less  public,   a  less   striking,  and  therefore  a  more   dangerous 
engine  of  arbitrai'y  government.     And  yet  sometimes  when  the  state 
is  in  real  danger,  even  this  may  be  a  necessary  measure.     But  the 
happiness  of  our  constitution  is,  that  it  is  not  left  to  the  executive 
1^0 wer  to  determine  when  the  danger  of  the  state  is  so  great  as  to 
render  this  measure  expedient ;    for   it  is   the  parliament  only,   or 
legislative  power,  that  can,  by  suspending  the  habeas  corpus  act,  and 
enacting  extraordinary  or  special  provisions  for  a  short  and  limited 
period,  imprison  suspected  persons  without  giving  any  reason  for  so 
doing ;  as  the  senate  of  Rome  was  wont  to  have  recourse  to  a  dictator, 
a  magistrate  of  absolute  authority,  when  they  judged  the  republic  to 
be  in  any  imminent  peril."  • 

It  must  here  be  observed,  that  the  effect  of  the  suspension  of  the 
habeas  corpus  act  by  itself  is  to  prevent  persons,  who  are  committed 
uj)(>n  certain  charges,  from  being  bailed,  tried,  or  discharged,  during 
the  time  of  suspension,  except  under  the  provisions  of  the  suspending 
act.  But  the  magistrate,  or  person  committing,  remains  still  liable 
to    all    the    responsibility  attending    an    illegal    imprisonment ;    and 

'  Blackst.  Com.  b.  ii.  c.  ii.  p.  134,  135. ;  an    Mr.  Justice  Coleridge's  note. 
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therefore  acts  of  indemnity  are  commonly  passed  subsequently  to  the 
suspension  of  the  habeas  corpus  act,  for  the  purpose  of  protecting 
persons  who  have  acted  under  the  pressure  of  necessity,  in  a  manner 
not  strictly  according  to  law,  or  who  could  not  defend  themselves  on 
a  prosecution  without  disclosing  matters  which  the  public  service 
requires  should  be  kept  secret.* 

"  The  confinement  of  the  person  in  any  wise,"  as  Blackstone 
informs  us,  "is  imprisonment.  So  that  the  keeping  a  man  against 
his  will  in  a  private  house,  putting  him  in  the  stocks,  arresting  or 
forcibly  detaining  him  in  the  street,  is  an  imprisonment."^ 

The  subject  of  arrest  has  already  been  sufficiently  considered  in 
the  chapter  on  the  administration  of  criminal  justice.  It  is  therefore 
sufficient  to  say,  that  an  imprisonment,  in  the  strict  sense  of  the  word, 
must  either  be  by  process  from  a  court  of  judicature,  or  by  warrant 
from  some  legal  officer  having  authority  to  commit  to  prison  ;  which 
warrant  must  be  under  the  hand  and  seal  of  the  magistrate,  and 
express  the  causes  of  the  commitment,  in  order  to  be  examined  into, 
if  necessary,  upon  a  habeas  corpus.  The  gaoler  is  not  bound  to 
detain  the  prisoner,  if  there  be  no  cause  of  committal  expressed  in 
the  warrant.^  And  sir  Edward  Coke  observes,  that  the  law  judges 
in  this  respect  like  Festus  the  Roman  governor, — that  it  is  unrea- 
sonable to  send  a  prisoner,  and  not  to  signify  the  crimes  alleged 
against  him. 

The  liberty  of  the  subject  is  further  secured  by  the  law  rendering 
it  impossible  that  any  man  should  be  kept  in  prison  upon  a  criminal 
charge,  without  trial,  beyond  a  certain  time.  Thus  it  is  enacted,  by 
the  famous  habeas  corpus  act,  31  Car.  II.  c.  ii.,  that  every  person 
committed  for  treason  or  felony  shall,  if  he  requires  it,  the  first  week 
of  the  next  term,  or  the  first  day  of  the  next  session  of  oyer  and 
terminer,  be  indicted  in  that  term  or  session,  or  else  be  admitted  to 
bail,  unless  the  king's  witnesses  cannot  be  produced  at  the  time ;  and 
if  acquitted,  or  if  not  indicted  and  tried  in  the  second  term  or 
session,  he  shall  be  discharged  from  his  imprisonment  for  such  im- 
puted oiFence :  but  that  no  person,  after  the  assizes  shall  be  opened 
for  the  county  in  which  he  is  detained,  shall  be  removed  by  habeas 
corpus  till  after  the  assizes  are  ended  ;  but  shall  be  left  to  the  justice 
of  the  judges  of  assize.  And  it  is  also  to  be  observed,  that  the 
justices  of  assize,  by  virtue  of  their  commission  of  gaol-delivery,  must 

'  Blackst.  Com.  b.  ii.  c.  ii.  p.  134,  135.,  note,  where  Mr.  Justice  Coleridge  cites 
as  examples  of  suspending  acts,  stat.  57  Geo.  III.  c.  iii.  and  Iv. ;  and,  as  an  instance 
of  an  indemnifying  act,  stat.  58  Geo.  III.  c.  vi. 

2  Blackst.  Com.  b.  ii,  c.  ii.  p.  136.  2  Inst.  589.  And  see  Bird  v.  Jones, 
9  Jurist,  (part  1.)  870,  and  part  2.  425. 

3  2  Inst.  52,  53. 
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try  all  tlie  prisoners  who  are  imprisoned  in  the  county  on  any 
criminal  charge,  excepting  in  the  cases  above  mentioned  and  specially 
pointed  out  in  the  act. 

The  same  statute  further  provides,  under  severe  penalties,  that  no 
inhabitant  of  England  (except  persons  contracting,  or  convicts 
praying  to  be  transported,  or  persons  having  committed  some  capital 
offence  in  the  place  to  which  they  are  sent  to  be  tried)  shall  be  sent 
prisoner  to  Scotland,  Ireland,  Jersey,  Guernsey,  or  any  places  beyond 
seas,  within  or  without  the  king's  dominions.  But  this  prerogative 
writ  o^  habeas  corpus  runs  to  all  parts  of  the  queen's  dominions.' 

It  has  been  remarked,  that  not  only  foreigners,  but  many  from 
whom  some  knowledge  of  our  constitutional  law  might  be  expectcrl, 
fall  into  the  error  of  supposing  that  this  statute  of  Charles  II.  enlarged 
in  a  great  degree  our  liberties,  and  forms  an  epoch  in  their  history. 
But  though  a  very  beneficial  enactment,  and  eminently  remedial  in 
many  cases  of  illegal  imprisonment,  it  neither  introduced  a  new 
principle,  nor  conferred  any  right  on  the  subject.  From  the  earliest 
records  of  English  law,  no  freeman  could  be  detained  in  prison, 
except  upon  a  criminal  charge,  or  conviction,  or  for  a  civil  debt. 
In  the  former  case  it  Avas  always  in  his  power  to  demand  of  the 
court  of  queen's  bench  the  writ  of  habeas  corpus,  directed  to  the 
person  detaining  hira  in  custody,  by  which  the  party  was  enjoined  to 
bring  up  the  prisoner  with  the  warrant  of  commitment,  that  the  court 
might  judge  of  its  sufficiency,  and  remand  the  party,  admit  him  to 
bail,  or  discharge  him,  according  to  the  nature  of  the  case.  This 
writ  issued  of  right,  and  could  not  be  refused  by  the  court.  It  was 
not  to  bestow  an  immunity  from  arbitrary  imprisonment,  which  is 
abimdantly  provided  for  in  INIagna  Charta,  if  indeed  it  were  not 
much  more  ancient,  that  the  statute  of  habeas  corpus  was  enacted, 
but  to  cut  off  the  abuses  by  means  of  which  the  government's  lust  of 
power  and  the  servile  subtilty  of  crown  lawyers  had  impaired  so 
fundamental  a  priviiege.- 

Blackstone  lays  it  down,  that  a  natural  and  regular  consequence 
of  this  personal  liberty  is,  that  every  Englishman  may  claim  a  right 
to  abide  in  his  own  country  as  long  as  he  pleases ;  and  not  to  be 
driven  from  it,  unless  by  the  sentence  of  the  law.^  And  he  adds, 
tliat  the  law  is  in  this  respect  so  benignly  and  liberally  construed  for 
the  benefit  of  the  subject,  that,  though  within  the  realm  the  king 

'  3  Bhickst.  Com.  131.;  Montague,  Cli.  Just.,  \n Bourns  case;  Cro.  Jac.  543. ; 
Ilule,  Hist,  of  Com.  Law,  p.'iGG,  ed.  1820,  p.  193,  C(1.1792;  K.  v.  Overton,  Sid.  386.; 
Anon.  1  Ventr.  337. ;  Lord  IMansfield  C.  J.  in  R.  v.  Cowle,  '2  Uurr.  834.  85G.  lie 
Carus  Wilson,  9  Jurist.  383,  &c.  ^  Ilallam,  Const.  Hist.  vol.  ill. 

^  As  to  the  nature  of  the  punishment  of  tran^jwrtation,  sec  Leonard  Watson's 
(the  Canadian  prisoner)  case,  9  Adolphus  and  Ellis,  73 L 
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may  command  the  attendance  and  service  of  all  his  liegemen,  yet  he 
cannot  send  any  man  out  of  the  realm,  even  upon  the  public  service, 
excepting  soldiers  and  sailors,  the  nature  of  whose  employment 
naturally  implies  an  exception  ;  he  cannot  even  constitute  a  man 
lord  deputy,  or  lieutenant  of  Ireland,  against  his  will,  nor  make  him 
a  foreign  ambassador.'  For,  as  Blackstone  remarks,  this  might  in 
reality  be  no  more  than  an  honourable  exile. 

III.  The  third  primary  inherent  right  of  the  citizen  is  that  of 
property  ;  which  consists  in  the  free  use,  enjoyment,  and  disposal  of 
all  that  is  his  without  any  control  or  diminution,  save  by  the  law  of 
the  land.  The  institution  of  property,  that  is  to  say,  the  appropriation 
to  particular  persons  and  uses  of  things  which  were  given  by  God  to 
all  mankind,  is  of  natural  law.  The  reason  of  this  is  not  difficult  to 
discover ;  for  the  increase  of  mankind  must  soon  have  rendered 
community  of  goods  exceedingly  inconvenient,  or  impossible,  con- 
sistently w^ith  the  peace  of  society ;  and,  indeed,  by  far  the  greatest 
number  of  things  cannot  be  made  fully  subservient  to  the  use  of 
mankind  in  the  most  beneficial  manner,  unless  they  be  governed  by 
the  laws  of  exclusive  appropriation.'-  As  for  the  different  modifications 
of  the  law  of  property,  introduced  by  the  municipal  law  of  each  state* 
they  are  in  a  great  degree  artificial,  though  they  ought  to  be  grounded 
on  natural  right  and  the  welfare  of  the  community.  The  laws  of 
England  are  peculiarly  watchful  in  maintaining  the  right  of  property, 
as  they  have  moulded  and  declared  it,  especially  against  any  in- 
fringement on  the  part  of  the  crown.  Thus  the  great  charter  has 
declared  that  no  freeman  shall  be  disseised  or  divested  of  his 
freehold,  or  of  his  liberties,  or  free  customs,  but  by  the  judgment  of 
his  peers,  or  by  the  law  of  the  land.  And  it  is  enacted  by  a  variety 
of  ancient  statutes  ^  that  no  man's  lands  or  goods  shall  be  seised  into 
the  king's  hands,  against  the  great  charter  and  the  law  of  the  land ; 
and  that  no  man  shall  be  disinherited,  nor  put  out  of  his  franchises, 
or  freehold,  unless  he  be  duly  brought  to  answer,  and  be  forejudged 
by  course  of  law  ;  and  if  any  thing  be  done  to  the  contrary,  it  shall 
be  redressed,  and  holden  for  none. 

But  as  the  law  of  property  is  grounded  on  the  welfare  of  mankind, 
and  as  the  rights  of  property  vested  in  individuals  may  in  particular 
cases  be  incompatible  with  the  interests  of  the  community,  there 
must  in  every  commonwealth  be  a  latent  power  to  deal  with  such 
exceptions  to  the  general  law  in  such  a  manner  as  the  public  good 

'  2  Inst.  47,  48. 

2  Grot.  Dr.  de  la  G.  et  de  la  P.  1.  ii.  c.  li.  §  U-  Pufen.  Dr.  de  la  N.  ct  des  Gens, 
1.  Iv.  c.  iv.  And  Barbeyrac's  notes  to  Grotius,  in  which  he  shows  that  the  law  of 
property  arises  from  natural  law,  and  not  from  any  compact. 

3  Stat.  5  Ed.  III.  c.  ix.     25  Ed.  III.  stat.  5.  c.  iv.     28  Ed.  III.  c.  iii. 
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may  require.  This  is  a  part  of  what  the  civilians  call  dominium 
eminens,  meaning  thereby  that  it  is  a  supreme  or  overruling  right  of 
property  or  dominion,  inherent  in  the  sovereign  power  of  the  state. ' 
By  virtue  of  this  supreme  right  of  the  state  over  the  property  within 
its  jurisdiction,  land  and  buildings  belonging  to  private  persons  and 
of  bodies  are  taken  from  them,  for  the  purpose  of  erecting  fortifi- 
cations, making  roads,  railways,  and  canals,  constructing  bridges, 
docks,  and  ports,  widening  streets,  and  for  a  variety  of  purposes 
required  by  the  public  good.  But  this  is  a  power  which  ought  to  be 
exercised  with  great  caution  and  moderation,  and  only  in  cases  where 
the  public  advantage  clearly  and  absolutely  requires  such  an  interfer- 
ence with  property.  Every  man  is  bound  to  contribute  towards  the 
welfare  of  the  community,  whence  he  derives  inestimable  benefit ; 
but  the  burden  of  the  public  service  should  be  distributed  among  the 
members  of  the  commonwealth  with  as  much  equality  as  possible. 
Hence  a  man  who  is  called  upon  to  give  up  a  portion  of  his  property 
for  any  particular  purpose,  beyond  this  contribution  to  which  he  is 
liable,  in  common  with  other  citizens,  for  the  support  of  the  state,  is 
entitled  to  receive  compensation  out  of  the  public  treasury,  or  from 
those  who  are  benefited  more  directly  by  the  work  for  Avhich  he 
makes  such  a  sacrifice.^ 

All  acts  for  making  railroads  and  other  public  works,  therefore, 
until  lately,  contained  provisions  for  settling  disputed  claims  of  com- 
pensation for  injuries  to  the  rights  of  property,  by  arbitration  (when 
below  a  certain  amount),  or  by  the  verdict  of  a  jury  empanelled  for 
that  purpose  before  the  sherifl^".  And  now  these  provisions  are  no 
longer  inserted  in  such  acts,  but  are  consolidated  into  two  general 
statutes  applicable  to  all  cases  of  that  nature.^  The  standing  orders 
of  both  houses  also  require  notice  to  be  given  before  application  is 
made  to  parliament  to  persons  whose  property  will  be  affected  by  the 
intended  works,  and  admit  them  to  petition  against  and  oppose  the 
])asslng  of  the  act  for  authorising  the  particular  undertaking  in 
question. 

In  England,  no  power  but  that  of  the  legislature  can  compel  any 
man  to  part  with  his  property,  even  for  the  most  evident  necessity  of 
the  commonwealth ;  and  this  is  frequently  done  by  giving  the  pro- 
prietor a  full  indenmification  and  equivalent  for  the  injury  sustained. 
The  public  is  considered  as  an  individual,  treating  with  an  individual 

'  (Irot.  Dr.  (le  la  G.  ct  <le  la  P.  1.  I.  c.  iii.  §  6.  Pufondorf,  Dr.  do  la  Nat.  et  des 
G.  1.  viii.  c.  V.  §  7. 

"^  On  the  whole  of  tliis  subject  see  IJynkcrsbock,  Qua?stioncs  Jiir.  Pub.  lib.  ii.  c. 
XV.,  —  Op.  torn.  ii.  p.  266,  &c. 

^  See  Lands  Clauses  ConsoUddtJon  Acts,  1845,  8  Vict.  c.  xviii.  (England  and 
Ireland),  8  Vict.  c.  xix.  (Scotland). 
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for  an  exchange.  All  that  the  legislature  does,  is  to  oblige  the  owner 
to  alienate  his  possessions  for  a  reasonable  price ;  and  even  this  is  an 
exertion  of  power  which  the  legislature  indulges  with  caution,  and 
which  nothing  but  the  legislature  can  perform. 

Another  qualification  to  which  the  right  of  property  is  subject,  is 
the  right,  vested  in  the  sovereign  power,  to  compel  the  citizens  to 
contribute  a  portion  of  their  substance,  in  the  shape  of  taxes  and 
impositions,  to  the  common  purposes  of  the  state.  Moderate  and 
well-applied  taxation  is  in  the  nature  of  a  salary,  which  individuals  pay 
to  the  state  for  the  defence  of  their  lives  and  property,  and  a  contri- 
bution which  is  absolutely  necessary  for  the  expenses  required  by  the 
government  in  the  diiferent  departments  of  the  public  service.^ 

The  constitution  of  England  has  wisely  reserved  this  branch  of  the 
sovereign  power  to  the  people  themselves.  "  For,"  as  Blakstone 
informs  us,  "  no  subject  of  England  can  be  constrained  to  pay  any 
aids  or  taxes,  even  for  the  defence  of  the  realm  or  the  support  of 
government,  but  such  as  are  imposed  by  his  own  consent,  or  that  of 
his  representatives  in  parliament.  By  the  statute  25  Ed.  I.  c.  v.  and 
vi.,  it  is  provided,  that  the  king  shall  not  take  any  aids  or  tasks  but 
by  the  common  assent  of  the  reahu :  and  what  that  common  assent  is, 
is  more  fully  explained  by  34  Ed.  I.  st.  4.  c.  i.,  which  enacts  that  no 
talliage  or  aid  shall  be  taken  without  the  assent  of  the  archbishops, 
bishops,  earls,  barons,  knights,  burgesses,  and  other  freemen  of  the 
land  ;  and  again,  by  14  Ed.  III.  st.  2.  c.  i.,  the  prelates,  earls,  barons, 
and  commons,  citizens,  burgesses,  and  merchants,  shall  not  be  charged 
to  make  any  aid,  if  it  be  not  by  the  common  assent  of  the  great  men 
and  commons  in  parliament.  And  as  this  fundamental  rule  had  been 
shamefully  evaded  under  many  succeeding  princes,  by  compulsive 
loans,  and  benevolences  extorted  without  a  real  and  voluntary  consent, 
it  was  made  an  article  in  the  petition  of  right,  3  Car.  I.,  that  no  man 
shall  be  compelled  to  yield  any  gift,  loan,  or  benevolence,  tax,  or 
such-like  charge,  without  common  consent  by  act  of  parliament.  And 
lastly,  by  the  statute  1  Wm.  &  M.  st.  2.  c.  ii.,  it  is  declared  that 
levying  money  for  the  use  of  the  crown,  by  pretence  of  prerogative, 
without  grant  of  parliament,  or  for  longer  time,  or  in  other  manner, 
than  the  same  is  or  shall  be  granted,  is  illegal."  ^  And  so  jealous  is 
the  English  law  of  any  levying  or  collection  of  money  without  legal 
authority,  that  it  has  been  held  that  no  collection  even  for  charity, 
unless  for  the  poor  of  the  same  parish  or  town  Is  by  law  to  be  made 
but  by  leave  of  the  crown ;  and  that  it  is  unlawful  for  people  to  go 

'.On  this  subject  see  Pufendorf,  Dr.  de  la  N.  et  des  G.  1.  viii.  c.  v.  §  4. 
2  Blackst.  Com.  b.  i.  c.  i.  p.  140.     Co.  2  Inst.  58.  and  532.     Tetyt,  Jus  Pari. 
Part  III.  p.  348.     4  Hatsell  Preced.  Append.  No.  xiv.  p.  480. 
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about  the  country,  and  collect  charity  unless  they  have  letters  patent.' 
From  tliose  principles  arose  the  ancient  methods  of  brief  under  the 
great  seal,  authorising  the  collection  of  charitable  contributions,  the 
management  of  which  briefs  was  by  stat.  4  &  5  Anne,  c.  xiv.  put 
under  the  regulation  of  the  court  of  chancery.  That  statute  is 
repealed  by  stat.  9  Geo.  IV.  c.  xlii.  sec.  1.  ;  but  sect.  10.  of  the  last- 
mentioned  act  recognises  the  collection  of  money  for  repairing 
churches  and  chapels  by  virtue  of  royal  letters  to  the  archbishops  of 
Canterbury  and  York,  authorising  such  collections  in  their  respective 
provinces,  the  produce  of  which  is  expressly  required  to  be  paid  to  the 
incorporated  Church  Building  Society.  In  accordance  with  the  same 
principles  Sheridan,  Fox,  and  Sir  Philip  Francis,  opposed,  as  un- 
constitutional, the  voluntary  subscription  entered  into  in  the  year 
1794,  for  state  purposes,  and  it  was  defended  by  Mr.  Pitt  on  the 
ground  that  it  had  the  virtual  sanction  of  the  crown  and  of  parliament. 
But  on  the  other  hand  the  legality  of  the  practice  was  maintained 
by  Lord  Eldon,  then  attorney  general,  and  his  opinion  is  supported  by 
dicta  of  Lord  Hardwick  and  Lord  Coke.^ 

We  have  now  reviewed  the  chief  heads  of  the  primary  rights  of  the 
subject,  which  it  is  the  object  of  the  constitution  of  England  to  main- 
tain inviolate ;  and  that  object  is  obtained  by  the  following  means :  — 

I.  The  constitution,  powers,  and  privileges  of  parliament,  which 
have  been  considered  in  a  former  chapter. 

II.  The  limitations  of  the  royal  prerogative  by  bounds  so  certain 
and  notorious  that  it  is  impossible  that  the  crown  should  either  mis- 
take or  legally  exceed  them  without  the  consent  of  the  people.  These 
also  have  been  sufficiently  explained. 

III.  The  right  of  every  Englishman  to  apply  to  courts  of  justice 
for  redress  of  injuries.  This  right  is  exj^ressly  declared  by  Magna 
Charta  in  the  celebrated  words,  Nulli  vcndemus,  nulli  negahimus  aat 
differemus  rectum  vel  justitiam?  "  It  were  endless,"  says  Blackstone, 
"  to  enumerate  all  the  affirmative  statutes  wherein  justice  is  directed 
to  be  done  according  to  the  law  of  the  land ;  and  what  that  law  is, 
every  subject  knows,  or  may  know,  if  he  j)leases ;  for  it  depends  not 
upon  the  arbitrary  will  of  any  judge,  but  is  permanent,  fixed,  and 
unchangeable,  unless  by  authority  of  parliament.  I  shall,  however, 
just  mention  a  few  negative  statutes,  whereby  abuses,  ])ervcrsions,  or 
delays  of  justice,  especially  by  the  prerogative,  are  restrained.  It  is 
ordained  by  Magna  Charta  (c.  xxix.)  that  no  freeman  shall  be  out- 
lawed, that  is,  put  out  of  the  protection  and  benefit  of  the  laws,  but 

'  lo  How.  St.  Trials,  1408-1418.  a.d.  171!)  (Sir  Littleton  L'owis)  Anon.  11  Mod. 
2'21. 

2  i'arl.  Ili.st.  vol.  xxxi.  p.  83.  97.  122.     15  Stat.  Tr.  1418.  n.    lb.  vol.  ii.  p.  899. 

3  2  Inst.  55. 


OF    THE    PRIMARY    RIGHTS    OF    THE    SUBJECT.  431 

according  to  the  law  of  the  land.  By  2  Ed.  III.  c.  viii.,  and  11  llicli. 
II.  c.  X.,  it  is  enacted,  that  no  commands  or  letters  shall  be  sent  under 
the  great  seal  or  the  little  seal,  the  signet  or  privy  seal,  in  disturbance 
of  the  law,  or  to  disturb  or  delay  common  right '  ;  and  though  such 
commandments  should  come,  the  judges  shall  not  cease  to  do  right, 
which  is  also  made  part  of  their  oath  by  stat.  18  Ed.  III.  st.  4.: 
and  by  1  Will.  &  M.  s.  2.  c.  ii.  it  is  declared,  that  the  pretended 
power  of  suspending  or  dispensing  with  laws,  or  the  execution  of 
laws  by  regal  authority,  without  consent  of  parliament,  is  illegal. 
That  power  had  formerly  been  exercised  by  means  of  the  famous 
clause  non  obstante,  inserted  in  letters  patent,  which  Avas  a  licence 
from  the  king  to  do  a  thing,  which  at  common  law  might  lawfully 
be  done,  but  which,  being  restrained  by  act  of  parliament,  could  not 
be  done  without  such  licence.- 

"  Not  only  the  substantial  part,"  continues  our  great  commen- 
tator, "  or  judicial  decisions  of  the  law,  but  also  the  formal  part,  or 
method  of  proceeding,  cannot  be  altered  but  by  parliament  ^ ;  for  if 
once  those  outworks  were  demolished,  there  would  be  an  inlet  to  all 
manner  of  innovaticm  in  the  body  of  the  law  itself.  The  crown,  it 
is  true,  may  erect  new  courts  of  justice  ;  but  then  they  must  proceed 
according  to  the  established  forms  of  the  common  law.  For  which 
reason  it  is  declared,  in  the  stat.  16  Car.  I.  c.  x.,  upon  the  dissolu- 
tion of  the  court  of  star-chamber,  that  neither  his  majesty  nor  his 
privy  council  have  any  jurisdiction,  power,  or  authority,  by  English 
bill,  petition,  articles,  libel,  (which  were  the  course  of  proceedings  in 
the  star-chamber,  borrowed  from  the  civil  law,)  or  by  any  other 
arbitrary  Avay  whatsoever,  to  examine,  or  draw  into  question,  deter-, 
mine,  or  dispose  of,  the  lands  or  goods  of  any  subjects  of  this  kingdom; 
but  that  the  same  ought  to  be  tried  and  determined  in  the  ordinary 
courts  of  justice,  and  by  course  of  law."  ^ 

IV.  The  right  of  petitioning  the  queen  or  either  house  of  parlia- 
ment for  redress  of  grievances ;  and  this  right  is  formally  recognised 
by  stat.  1  Will.  &  M.  st.  2.  c.  ii.,  which  declares  that  the  subject 
hath  a  right  to  petition,  and  that  all  commitments  and  prosecutions 
for  such  petitioning  are  illegal.  But  care  must  be  taken  lest,  under 
the  pretence  of  petitioning,  the  subject  be  guilty  of  any  riot  or 
tumult,  disturbing  the  administration  and  peace  of  tlie  commonwealth. 

'  Manning,  Sergeant's  case,  p.  321.  n.  b. 

2  7  How.  St.  Trials,  612.  1616.  G23.  Vaugli.  347.  Tlowd.  501.  Petyt,  Jus  Pari, 
c.  vii.  Chitty,  Prerog.  95.  Atkyns.  Enquiry  into  tlie  power  of  dispensing  with 
penal  statutes.  Sir  Edward  Hale's  case,  7  Hargr.  St.  Trials,  613.  Seven  Bishops' 
case,  ib.  vol.  iv.  p.  304. 

3  Manning,  Sergeant's  case,  p.  330.  And  see  statutes  empowering  the  judges  to 
regulate  the  practice  of  the  courts.     Harrison,  Dig.  Verb.  Practice,  I. 

°  Blackst.  Com.  b.  i.  c.  i.  p.  141,  142. 
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The  people  must  meet  peaceably  and  quietly  and  in  a  manner  not 
calculated  to  excite  alarm  or  terror  in  others  her  majesty's  subjects ; 
otherwise  it  is  an  unlawful  assembly :  and  if  they  attempt  to  excite 
hatred  or  contempt  of  the  sovereign  or  the  government,  or  resistance 
to  the  law,  it  is  a  seditious  assembly.'  Certain  restrictions  upon 
petitioning  are  therefore  provided  by  stat.  13  Car.  II.  st.  1.  c.  v., 
enacting  that  no  petition  to  the  king  or  either  house  of  parliament 
for  any  alteration  in  church  or  state  shall  be  signed  by  above  twenty 
persons,  unless  the  matter  thereof  be  approved  by  three  justices  of 
the  peace,  or  the  major  part  of  the  grand  jury,  in  the  country ;  and 
in  London,  by  the  lord  mayor,  aldermen,  and  common  council : 
nor  shall  any  petition  be  presented  by  more  than  ten  persons  at  a 
time.^ 

The  free  exercise  of  the  right  of  petitioning  either  house  of  parlia- 
ment is  also  somewhat  modified  by  their  standing  orders.  A  petition 
will  not  be  received  unless  it  be  drawn  up  in  proper  form,  and  unless 
it  concludes  with  a  prayer  shewing  what  the  petitioner  asks;  for  with- 
out a  prayer  it  becomes  a  remonstrance,  which  is  not  admitted.  A  pe- 
tition must  be  signed  by  the  petitioner,  and  no  man  is  permitted  to  sign 
for  another  or  others,  so  that  when  a  chairman  of  a  meeting  signs  a 
petition  on  behalf  of  those  present,  it  is  only  received  as  that  of  an 
individual.  Petitions  of  corporations  aggregate  should  be  under 
their  seal. 

In  point  of  substance,  a  petition  must  be  temperate  and  respectful, 
and  free  from  offensive  imputations  upon  the  character  and  conduct 
of  parliament,  or  the  courts  of  justice,  or  other  tribunals  or  con- 
stituted authorities.  It  must  not  allude  to  debates  in  either  house 
nor  to  intended  motions.  A  recommendation  from  the  crown  is 
requisite  for  the  reception  by  the  house  of  commons  of  any  petition 
praying  directly  or  indirectly  for  public  money.  Thus  petitions 
distinctly  praying  for  compensation  for  losses  are  refused  ;  but  peti- 
tions have  been  received  praying  that  provision  may  be  made  for 
future  losses  which  will  be  caused  by  the  passing  of  bills  pending  in 
parliament. 

With  regard  to  the  mode  of  presenting  petitions,  the  practice  of 
the  two  houses  differs.  By  an  order  of  the  lords,  30  May,  1685,  any 
lord  who  presents  a  petition  is  to  open  it,  and  he  may  comment  upon 
it,  and  a  debate  may  thereon  take  place.  But  in  the  house  of  com- 
mons the  practice,  which  was  the  same  as  that  of  the  lords,  was  altered; 

'  R.  V.  Neale  ot  al.,  9  Carr.  and  Payne,  431.  R.  v.  Vincent  et  al.,  ib.  91.  R.  r. 
Lambert,  2  Coinpt.  398. 

'^  See  Rex  v.  Lord  George  (JlorJon,  Doun^las,  571.  ;  where  it  was  held  by  Lord 
Mansfiekl  and  the  whole  court  of  king's  bench,  that  the  bill  of  rights  did  not  repeal 
the  Stat.  13  Car.  TI.  st.  Lev. 
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for  members  presenting  petition,  not  being  for  a  private  bill,  can  only 
state  the  parties  from  whom  it  comes,  the  number  of  signatures, 
and  the  material  allegations  contained  therein,  and  read  the  prayer. 
There  is,  however,  an  exception,  allowing  the  discussion  of  the  matter 
of  any  petition  complaining  of  some  present  personal  grievance  for 
which  there  may  be  an  urgent  necessity  of  providing  an  immediate 
remedy.  A  member  may  also  make  a  motion  on  a  petition,  by 
stating  his  intention  of  doing  so,  and  giving  notice  of  a  motion  that 
the  petition  be  printed  with  the  votes.' 

All  petitions  must  be  presented  by  a  member  of  the  house  to  which 
they  are  addressed  except  petitions  from  the  corporation  of  London, 
which  are  presented  to  the  house  of  commons  by  the  sheriffs  at  the 
bar,  or  from  the  corporation  of  Dublin,  which  are  similarly  presented 
by  their  lord  mayor.  ^ 

Very  soon  after  the  Revolution,  the  house  of  commons  established 
a  rule  that  they  would  not  receive  any  petition  against  a  bill  then 
depending  for  imposing  a  tax  or  duty,  and  the  house  of  lords  (as 
appears  in  their  journal  of  the  3d  May,  1736,  and  18th  June,  1783) 
established  the  same  rule.^  This  restriction  was  abolished  by  the 
house  of  commons,  in  the  year  1842,  and  that  house  will  receive 
petitions  against  any  resolution  or  bill  imposing  a  tax  or  duty  for  the 
current  service  of  the  year.'* 

V.  Of  a  nature  somewhat  analogous  to  that  of  petitioning  is  the 
right  of  freedom  of  speaking  and  writing.  But  liberty  of  speech  and 
of  the  press  consist  in  laying  no  previous  restraints  on  the  utterance 
or  publication  of  men's  opinions,  and  not  in  freedom  from  censure  for 
criminal  matter  spoken  or  published.  Every  freeman  has  an  un- 
doubted right  to  lay  what  sentiments  he  pleases  before  the  public ; 
but  if  he  publishes,  orally  or  otherwise,  what  is  illegal,  he  must 
take  the  consequences  of  his  own  temerity.  Thus  to  facilitate  the 
detection  of  seditious  writei's,  the  stat.  39  Geo.  III.  c.  Ixxix.  and  2  Vict. 
c.  Ixxvi.,  place  printers  and  typefounders  under  certain  regulations. 
And  stat.  7  W.  IV.  c.  Ixxvi.  s.  14.  as  to  newspapers;  and  2  Vict.  c. 
xii.  as  to  other  papers  and  books,  prevent  clandestine  publications  by 
requiring  them  to  contain  the  name,  &c.  of  the  printer.  Public 
opinion,  which  is  so  effectual  and  necessary  a  means  for  preventing  or 
repressing  abuses,  and  causing  useful  amendments  to  l)e  adopted,  would 
be  comparatively  powerless  without  freedom  of  speech  and  of  the  press, 

'  May,  Law  of  Pari.  c.  xLx.  p.  303-7. ;  97  Com.  Journ.  791.;  88  Com.  Journ. 
10.  9.5.;  94  ib.  16. 

2  May,  Law  of  Pari.  ib.  p.  305. 

3  3  Hats.  Preced.  233.  241.  n. ;  62  Pari.  Deb.  Col.  200.  Apr.  11,  1842. 
*  Pari.  Deb.  ib.  Col.  474.  Apr.  14,  1842. 
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and,  indeed,  many  things  requiring  the  care  of  the  government  would 
remain  unknown  to  those  whose  duty  it  is  to  take  cognisance  of  them 
if  it  were  not  for  the  liberty  of  the  press.  Another,  and  a  more 
general  reason  in  favour  of  that  species  of  liberty  in  England  is,  that 
in  a  country  where  the  mass  of  the  nation  have  so  great  a  share  in 
the  government,  it  is  necessary  that  a  knowledge  of  public  aflairs 
should  be  as  much  as  possible  diffused ;  which  cannot  be,  unless  all 
facts  relating  thereto  be  freely  published  and  canvassed,  so  as  to 
ena1)le  the  people  to  exercise  the  franchises  entrusted  to  them  by  the 
constitution,  without  being  totally  ignorant  of  tlie  facts  on  which 
their  determination  should  depend,  and  tlie  reasons  of  law  or  policy 
arising  on  those  facts.  These  are  the  principal  advantages  arising 
from  the  liberty  of  the  press  and  of  speech.  Their  abuse  may  be 
sufficiently  guarded  against  by  providing  laws  for  punishing  the 
offenders,  and  giving  damages  to  persons  injured  thereby. 

It  is  here  necessary  to  add,  that  it  was  formerly  the  usage  in  prose- 
cutions for  libel  for  the  judge  to  direct  the  jury  to  confine  themselves 
to  the  mere  facts  of  publication,  and  of  the  meaning  of  the  words, 
leaving  the  question  whether  the  paper  were  a  libel  to  the  court.' 
But  by  Stat.  32  Geo.  III.  c.  Ix.  (extended  to  Ireland  by  stat.  33  Geo. 
III.  c.  xliii.  Irish),  it  is  declared  that,  on  every  trial  of  indictment  or 
information  for  making  or  publishing  any  libel  where  an  issue  or 
issues  are  joined  between  the  king  and  the  defendant,  the  jury  may 
give  a  general  verdict  of  guilty  or  not  guilty  upon  the  whole  matter 
put  in  issue,  and  shall  not  be  directed  by  the  court  to  find  the  defen- 
dant guilty  merely  on  proof  of  the  publication  of  the  paper  by  the 
defendant,  and  of  the  sense  ascribed  to  it  in  the  indictment. 

But  the  act  provides  that  the  judge  shall,  according  to  his  discretion, 
give  his  opinion  and  direction  to  the  jury  on  the  matter  in  issue  as  in 
other  criminal  cases  ;  that  the  jury  may  find  a  special  verdict ;  and 
that  the  defendant  if  found  guilty  may  move  in  arrest  of  judgment. 

This  statute  is  very  important  as  securing  to  juries  their  full 
authority  in  cases  of  this  kind;  but  it  did  not  effect  any  change  in  the 
law  which  determines  the  relative  functions  of  judge  and  jury.  The 
act  only  settles  the  controverted  point,  whether  the  question  of  libel 
or  no  libel  is  matter  of  law  only  or  of  fact,  and  law  inseparably  united, 
and  Introduces  no  exception  to  the  general  rules  of  law.'^ 

VI.  The  sixth  and  last  of  these  securities  provided  by  the  consti- 


'  R.  V.  St.  Asaph,  Dean,  and  11.  v.  Withers,  3  Term  llcp.  428.  And  see  Junius' 
Letters.    L.  to  Sir  W.  BLackst. 

-  4  B'ackst.  Com.  (by  Coleridge)  c.  ii.  p.  152.  n.  16. ;  Annual  Reg.  V.  33.  e.  vii. 
V.  34.  part  2.  p.  69. ;  Pari.  Hist.  V.  29.  pp.  551.  591.  726.  741. ;  Goldstein  v.  Foss, 
6  Barn,  and  Cress.  154.  ;  Hern  t\  Stowell,  12  Adol.  and  El.  730. 
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tution  is  the  right  of  the  subject  to  have  arms  for  his  defence,  suitable 
to  his  condition  and  degree,  and  such  as  are  allowed  by  law,  which  is 
also  declared  by  the  same  statute  1  Will.  &  M.  s.  2.  c.  ii. ;  and  it  is, 
indeed,  a  public  allowance,  under  due  restrictions,  of  the  natural  right 
of  resistance  and  self-preservation,  when  the  sanctions  of  society  and 
laws  are  found  insufficient  to  restrain  the  violence  of  oppression.' 


CHAPTER  XXV. 

OF    THE    CLERGY. 


The  people,  whether  aliens,  denizens,  or  natural-born  subjects,  are 
divided  into  two  classes,  —  the  clergy  and  the  laity.  The  clergy  of 
the  established  church  will  be  the  subject  of  this  chapter.  They  have 
certain  privileges  alloAved  to  them  by  our  municipal  laws.  Thus,  a 
clergyman  cannot  be  compelled  to  serve  on  a  jury,  nor  to  appear  at  a 
court  leet  or  view  of  frank  pledge,  which  almost  every  other  person  is 
obliged  to  do^:  but  if  a  layman  is  summoned  on  a  jury,  and  before  the 
trial  takes  orders,  he  shall  nevertheless  appear  and  be  sworn.^  Neither 
can  he  be  chosen  to  any  temporal  office ;  as  bailiff,  reeve,  constable, 
or  the  like.'*  During  his  attendance  on  divine  service  he  is  privileged 
from  arrest  in  civil  suits.^  But  as  they  have  their  privileges,  so  also 
they  have  their  disabilities.  Clergymen,  we  have  seen,  are  incapable 
by  Stat.  41  Geo.  III.  c.  Ixiii.  of  sitting  in  the  house  of  commons, 
and  by  stat.  5  ScQ  Will.  IV.  c.  Ixvii.  s.  28.  of  being  counsellors  or  alder- 
men in  boroughs.  And  by  stat.  1  &  2  Vict.  c.  cvi.  (repealing  some 
former  statutes  on  the  subject)  no  spiritual  person  holding  any 
cathedral  preferment  or  benefice,  or  any  curacy  or  lectureship,  or 
allowed  to  perform  the  duties  of  any  ecclesiastical  office,  shall  take  to 
farm,  for  occupation  by  himself,  any  lands  exceeding  eighty  acres  in 
the  whole  without  permission  in  writing  from  the  bishop  of  the 
diocese ;  nor  shall  such  spiritual  person,  by  himself  or  any  other  to 
his  use,  carry  on  any  trade  or  dealing  for  profit,  unless  it  be  carried  on 
by  more  than  six  partners,  or  his  share  in  it  shall  have  devolved  upon 
him  by  inheritance  or  other  such  representative  title  as  in  the  act 
specified ;  and  even  in  these  excepted  cases  it  is  illegal  for  him  to  act 
as  a  managing  partner,  or  to  carry  on  the  trade  in  person.     The  act, 

'  Blackst.  Com.  b.  i.  c.  i.  p.  143. 

2  F.  N.  B.  160.;  2  Inst.  4.  ^  4  Leon.  190. 

*  Finch,  L.  88.  '^  Stat.  50  Ed.  III.  c.  v.  1  Ric.  II.  c.  15. 
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however,  permits  him  to  carry  on  the  business  of  a  schoolmaster,  or  to 
deal  with  booksellers  as  to  the  sale  of  books,  or  to  be  a  managing 
director,  partner  or  shareholder  in  any  benefit  society,  or  fire  or  life 
insurance  society,  or  to  buy  or  sell  to  the  extent  necessarily  incident 
to  his  lawful  occupation  of  land,  or  to  sell  minerals  the  produce  of 
his  land,  provided  that  none  of  these  things  be  done  in  person  in  any 
market  or  place  of  public  sale.  Contracts  made  by  a  banking 
company  of  which  a  sj)iritual  person  was  a  member,  was  void  by 
statute  57  Geo.  III.  c.  xcix. :  but  now  by  stat.  1  &  2  Yict.  c.  x.  and 
4  &  5  Vict.  c.  xiv.  this  is  no  longer  the  case. 

The  clergy  of  the  church  of  England  are  those  who  have  been 
admitted  to  one  or  more  of  the  three  orders  of  bishops,  priests,  and 
deacons,  according  to  the  laws  and  canons  of  that  church.  The 
form  of  ordination  in  the  church  of  England  is  prescribed  in  the  book 
of  common  prayer.  Stat.  13  Eliz.  &  44  Geo.  III.  provides  (agreeably 
to  the  canons)  that  no  one  shall  be  ordained  a  deacon  under  twenty- 
three  years,  nor  a  priest  under  twenty-four  years  of  age :  but  the 
archbishop  of  Canterbury  has  the  privilege  of  admitting  deacons  (by 
faculty  or  dispensation)  at  an  earlier  period.  By  the  same  statute 
none  shall  be  ordained  either  priest  or  deacon  without  first  subscribing 
the  thirty-nine  articles  of  religion :  nor  by  1  Eliz.  c.  i.  &  1  Will.  & 
Mar.  c.  viii.  without  first  taking  the  oaths  of  allegiance  and  supre- 
macy. And  the  thirty-third  canon  of  the  Anglican  church  allows  no 
one  to  be  admitted  to  holy  orders  without  a  title,  that  is  to  say,  unless  he 
exhibits  to  the  bishop  a  presentation  of  himself  to  some  preferment 
then  vacant  in  the  diocese ;  or  shall  bring  to  the  bishop  a  certificate 
that  he  is  provided  with  a  church  with  cure  of  souls  or  some 
minister's  place  in  the  cathedral  of,  or  some  collegiate  church  within 
the  diocese,  or  that  he  is  a  fellow  or  in  right  as  a  fellow  to  be 
chaplain  of  some  college  in  either  university :  or  that  he  is  a  master 
of  arts  of  five  years'  standing  that  liveth  of  his  own  charge  in  either 
university;  or  except  the  bishop  himself  admits  him  to  some 
benefice  or  curateship  then  void. 

The  person  who  confers  orders  ought  to  be  the  proper  bishop  or 
diocesan  of  the  person  to  be  ordained;  or  at  least  the  person  to 
receive  orders  ought  to  come  with  leave  from  his  own  bishop  for  so 
doing,  which  licence  is  called  letters  dimissory  or  commendatory ', 
except  (by  canon  thirty-four)  he  be  of  one  of  the  two  universities. 

Power  is,  however,  given  by  statute  24  Geo.  III.  c.  xxxv.  to  the 
bishop  of  London,  or  any  other  bishop  by  him  appointed,  to  ordain 
aliens  to  exercise  the  ofSce  of  deacon  or  priest  out  of  the  do- 
minions  of  the   crown,  witliout   the   oath   of  allegiance.     Persons 

I  Ayliffe,  Parcrg.  402. 
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ordained  by  a  foreign  bishop  are  forbidden  by  stat.  59  Geo.  III. 
c.  XXX.  s.  3.  to  officiate  here  without  permission  of  the  archbisliop  of 
the  province,  and  to  be  admitted  to  a  benefice  without  the  consent 
of  both  the  archbishop  and  the  bishop:  and  the  same  statute 
enables  the  English  bishops  to  ordain  deacons  and  priests  for  the 
colonies. 

There  is  also  a  very  remarkable  statute  5  Vict.  c.  vi.  which  em- 
powers the  archbishops  of  Canterbury  and  York  assisted  by  other 
bishops  to  consecrate  British  subjects,  or  subjects  or  citizens  of  any 
foreign  kingdom  or  state  to  be  bishops  in  any  foreign  country,  and 
Avithin  certain  limits  to  exercise  spiritual  jurisdiction  over  the  ministers 
of  such  British  congregations  as  may  be  desirous  of  placing  themselves 
under  the  authority  of  such  bishops.  And  this  shall  suffice  with 
regard  to  the  orders  of  the  Anglican  church.  The  officers  of  that 
church  remain  to  be  considered. 

We  will  therefore  proceed  to  consider  the  clergy  of  the  Anglican 
church  in  their  several  ranks  and  degrees,  w^ith  reference  to,  1.  the 
method  of  their  appointment ;  2.  their  rights  and  duties ;  and  3.  the 
manner  wherein  their  character  or  office  may  cease. 

I.  And  first  of  archbishops  and  bishops  :  an  archbishop  or  bishop, 
in  the  Anglican  church.  Is  constituted  by  election,  consecration,  and 
Installation.  The  mode  of  appointing  archbishops  and  bishops  has 
varied  greatly  since  the  earliest  times  of  the  church.  They  were 
first  elected  by  the  bishops,  with  the  concurrence  of  the  clergy,  as 
bishops  were  appointed  by  the  apostles;  then  by  the  bishops  and 
clergy :  and  afterwards  the  people  obtained  a  share  in  the  election, 
and  the  consent  of  secular  princes  was  also  required.^  These  elections 
becoming  tumultuous,  Justinian,  by  his  123d  Novel  Constitution, 
chap,  i.,  deprived  the  commonalty  of  any  share  therein,  confining  the 
election  to  the  clergy  and  persons  of  rank  and  station  In  each  chui'ch. 
Subsequently  the  election  of  the  bishops  in  a  great  part  of  the  Christian 
church  fell  naturally  Into  the  hands  of  the  chapters  of  the  cathedral 
churches,  who  represented  the  ancient  assemblies  of  the  clergy  forming 
the  senate  or  council  of  the  bishop.  The  power  of  temporal  princes 
to  approve  of  elections.  In  process  of  time  Increased  Into  a  prerogative 
of  nominating  solely ;  and  all  others  had  little  else  to  do  but  to  accept 
their  nomination.^     However,  there  were  diversities  in  this  respect 


'  Fleury,  Inst,  au  Dr.  Eccles.  torn.  i.  c.  x.  p.  101,  &c. 

^  Bingham,  Antiq.  vol.  ii.  b.  iv.  c.  xi.  s.  18.  It  may,  perhaps,  be  as  well  to 
Avarn  those  readers  who  are  unused  to  ecclesiastical  matters,  not  to  confound 
election  to  a  particular  church  with  ordination  or  consecration,  whereby  alone 
orders  can  be  conferred.  Thus,  election  of  a  bishop,  if  he  be  not  already  in 
bishop's  orders,  is  no  more  than  the  designation  of  a  person  to  receive  consecration, 
and  then  to  be  bishop  of  the  diocese  to  which  he  is  chosen. 
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in  different  parts  of  Christendom.  The  emperors  and  other  sovereigns 
of  the  respective  kingdoms  of  Europe  also  reserved  to  themselves  the 
right  of  granting  investiture  of  the  temporalities  of  bishoprics  to  the 
newly  elected  prelates,  and  thence  arose  those  celebrated  disputes  be- 
tween the  temporal  power  and  the  church  of  Rome,  which  were  ter- 
minated in  France  and  England  by  an  alteration  in  the  form  of  inves- 
titure, so  as  to  remove  all  suspicion  of  encroachment  on  the  spiritual 
character.  King  John,  about  a  century  after  this  concession  had  been 
obtained  from  king  Henry  I.  by  archbishop  Anselm,  gave  up,  by  a 
charter,  to  all  monasteries  and  cathedrals  in  the  kingdom  the  free  right 
of  electing  their  prelates,  whether  abbots  or  bishops  ;  reserving  only 
to  the  crown  the  custody  of  the  temporalities  during  the  vacancy ;  the 
fonn  of  granting  a  licence  to  elect  (which  is  the  original  of  our  covge 
(Pt'lire),  on  refusal  whereof  the  electors  might  proceed  without  it ;  and 
the  right  of  approbation  afterwards,  which  was  not  to  be  denied 
without  a  reasonable  and  lawful  cause.  ^  This  grant  was  expressly 
recognised  and  confirmed  in  king  John's  Magna  Charta,  and  was 
again  established  by  stat.  25  Ed.  III.  st.  6.  §  3. 

"  But,"  as  Blackstone  informs  us,  "  by  stat.  25  Henry  VHI.  c.  xx., 
the  ancient  right  of  nomination  was  in  effect  restored  to  the  crown, 
it  being  enacted,  that  at  every  future  avoidance  of  a  bishopric,  the 
king  may  send  the  dean  and  chapter  his  usual  licence  to  proceed  to 
election,  which  is  always  to  be  accompanied  with  a  letter  missive 
from  the  king,  containing  the  name  of  the  person  whom  he  Avould 
have  them  elect ;  and  if  the  dean  and  chapter  delay  their  election 
above  twelve  days,  the  nomination  shall  devolve  to  the  king,  who 
may,  by  letters  patent,  appoint  such  person  as  he  pleases.  This  elec- 
tion or  nomination,  if  it  be  of  a  bishop,  must  be  signified  by  the  king's 
letters  patent  to  the  archbishop  of  the  province  ;  if  it  be  of  an  arch- 
bishop, to  the  other  archbishop  and  tw^o  bishops,  or  to  four  bishops,  re- 
quiring them  to  confirm,  invest,  and  consecrate  the  person  so  elected  ; 
which  they  are  bound  to  perform  immediately,  without  any  application 
to  the  see  of  Kome.  After  which  the  bishop  elect  shall  sue  to  the  king 
for  his  temporalities,  shall  make  oath  to  the  king  and  none  other,  and 
shall  take  restitution  of  his  secular  possessions  out  of  the  king's  hands 
only.  And  if  such  dean  and  chapter  do  not  elect  in  a  manner  by  this 
act  appointed  ;  or  if  such  archbishop  or  bishop  do  refuse  to  confirm, 
invest,  and  consecrate  such  bishop  elect,  they  shall  incur  all  the 
penalties  of  a  pramunirc.''^^  The  bishoprics  of  Bristol,  Gloucester, 
Chester,  Peterborough,  and  Oxford,  which  were  erected  by  Henry 

'  Matthew  Paris,  a.d.  1'214.     1  Rynior,  Fanl.  198. 
'  Blaokst.  Com.  1).  i.  c.  xi.  p  .37!). 
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VII  r.  after  the  passing  of  that  act,  arc  not  within  its  provisions,  and 
have  always  been  pure  donatives  of  the  crown.^ 

The  Anglican  chui'ch  has  two  archbishops  in  England,  the  arch- 
bishop of  Canterbury,  who  has  within  his  province  all  the  bishoprics 
except  Chester,  Durham,  Carlisle,  liipon,  and  the  Isle  of  Man,  which 
are  within  that  of  the  archbishop  of  York. 

An  archbishop  is  the  chief  of  the  clergy  in  the  whole  province,  and  has 
the  inspection  of  the  bishops  of  that  province  as  well  as  of  the  inferior 
clergy.  He  has  also  his  own  diocese  wherein  he  exercises  episcopal 
jurisdiction  as  in  his  province  he  exercises  archiepiscopal.  As  arch- 
bishop he  upon  receipt  of  the  queen's  writ  (though  not  without  that 
writ)  calls  the  bishops  and  clergy  of  his  province  to  meet  in  convoca- 
tion.^ To  the  archbishop  all  appeals  are  made  from  inferior  jurisdic- 
tions within  his  province ;  and  during  the  vacancy  of  any  see  in  his 
province  he  is  guardian  of  the  spiritualities  thereof,  as  the  crown  is  of 
the  temporalities ;  and  he  executes  all  ecclesiastical  jurisdiction  therein. 
If  any  archiepiscopal  see  be  vacant,  the  dean  and  chapter  are  the  spiri- 
tual guardians,  ever  since  the  office  of  prior  of  Canterbury  was  abohshed 
at  the  Eeformation.^  It  is  also  the  privilege,  by  custom,  of  the  arch- 
bishop of  Canterbury  to  crown  the  kings  and  queens  of  this  kingdom ; 
and  he  hath  also,  by  the  stat.  25  Henry  VIII.  c.  xxi.,  the  power  of 
granting  dispensations  in  any  case  not  contrary  to  the  holy  Scriptures 
and  the  Word  of  God,  where  the  pope  used  formerly  to  grant  them, 
—  which  is  the  foundation  of  his  granting  special  licences  to  marry 
at  any  place  or  time,  and  the  like ;  and  on  this  is  also  founded  the 
right  he  exercises  of  conferring  degrees.*  The  archbishop  may  also, 
in  certain  cases,  grant  dispensations  to  hold  two  benefices  at  once.' 
But  by  Stat.  25  Hen.  VIII.  c.  xxi.  s.  5.  the  archbishop  has  no  power 
to  grant  dispensations  in  unaccustomed  cases,  in  which  he  must  refer 
the  matter  to  the  sovereign's  council. 

Besides  the  administration  of  the  rites  and  ordinances  projierly 
belonging  to  the  episcopal  order,  every  bishop  has  power  and  autho- 
rity within  his  diocese  to  inspect  the  manners  of  the  clergy  and  people 
and  punish  them,  in  order  to  reformation,  by  ecclesiastical  censures. 
To  this  purpose  he  has  several  courts  under  him,  and  may  visit  at 
pleasure  every  part  of  his  diocese.  But  on  these  matters  enough  has 
already  been  said. 

Archbishoprics  and  bishoprics  may  become  void  by  death,  by  depri- 
vation for  crimes,  and  also  by  resignation.  All  resignation  must  be 
to  some  superior  ^  therefore  a  bishop  must  resign  to  his  metropolitan ; 

^  Ibid,  note  by  IMr.  Justice  Coleridge. 

2  4  Inst.  322,  323.  '  2  Roll,  Abr.  223. 

*  Blackst.  Com.  b.  i.  c.  xi.  p.  381.     Bishop  of  Chester's  case,  Oxon.  1721. 

5  Stat.  1  &  2  Vict.  c.  cvi.  s.  6.  ^  Gibson,  Cod.  822. 
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and  Blackstonc  holds,  that  the  archbishop  can  resign  to  none  but  to 
the  king  himself.^  The  incapacity  by  reason  of  mental  infirmity  of 
any  diocesan  bishop  in  England  or  Ireland  is  provided  for  by  stat.  6  & 
7  Vict.  c.  Ixii.  s.  11.  That  statute  empowers  the  crown  on  the  report 
of  commissioners  ai)pointcd  by  the  archbishop  of  the  province  in  the 
case  of  a  bishop  or  by  the  lord  chancellor  in  the  case  of  an  arch- 
bishop, unless  the  incapacitated  prelate  has  been  found  a  lunatic  under 
a  writ  de  lunatico  inqnirendo,  in  which  case  such  finding  is  sufficient, 
and  at  the  request  of  the  archbishop  or  lord  chancellor  respectively, 
by  letters  patent  under  the  great  seal  of  Great  Britain  or  Ireland, 
as  the  case  may  be,  to  appoint  one  of  the  bishops  of  the  same  province 
to  exercise  all  the  functions  and  powers,  as  well  with  regard  to  the 
temporalities  as  the  spiritualities  of  the  archbishop  or  bishop  found  in- 
capable. But  from  the  finding  on  report  of  the  commissioners  there 
is  an  appeal  in  England  to  the  judicial  committee  of  the  privy 
council  if  her  majesty  pleases  to  refer  it  to  that  committee,  and  in 
Ireland  to  the  lord  lieutenant  or  chief  governors  in  council.^ 

We  have  next  to  consider  some  very  important  and  extensive 
alterations  made  in  the  archbishoprics  and  bishoprics  of  England  and 
Wales  by  stat.  6  and  7  Wm.  IV.  c.  Ixxvii.,  the  object  of  which  is  to 
establish  a  certain  degree  of  uniformity  in  the  revenues  and  territories 
of  the  several  dioceses.  For  effecting  this  purpose,  the  act  appoints 
a  corporate  body  of  commissioners  called  ecclesiastical  commissioners 
for  England  and  Wales,  composed  of  the  two  archbishops,  the  bishop 
of  London,  and  certain  great  officers  of  state,  being  permanent 
commissioners,  to  whom  are  added  three  bishops  and  two  laymen. 
It,  however,  appeared  unreasonable  that  a  body,  the  greater  part  of 
which  was  composed  of  laymen,  should  be  invested  with  extensive 
powers  in  ecclesiastical  affairs,  and  accordingly,  by  stat.  3  and  4  Vict. 
c.  cxiii.,  all  the  bishops  in  England  were  made  permanent  members  of 
the  commission ;  to  which  were  added,  at  the  same  time,  eight 
judges,  and  the  deans  of  St.  Paul's,  Westminster  Abbey,  and 
Canterbuiy  Cathedral,  likewise  as  jjcrmanent  commissioners.  The 
last-mentioned  act  also  empowers  the  queen  to  appoint  four,  and  the 
archbishop  three,  lay  commissioners.  All  the  commissioners  must,  by 
virtue  of  both  acts,  be  members  of  the  church  of  England.  The 
commissioners  are  required,  by  stat.  6  and  7  AVm.  IV.  c.  Ixxvii.,  to 
lay  before  the  queen  in  council  such  schemes  as  shall  ai)pear  to  them 
best  adapted  for  carrying  into  effect  the  reconmiendations  contained 
in  the  recital  of  the  act ;  and  the  act  then  proceeds  to  give  force  of 
law  to  any  such  scheme  of  the  commissioners,  when  approved  by  the 

'  Blackst.  Com.  b.  i.  c.  xi. 

"  Brooks  V.  Crcsswcll,  Court  of  Arches,  22  Nov.  1845,  9  Jurist.  10()2. 
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crown  by  an  order  in  council,  from  the  time  the  same  is  published 
in  the  London  Gazette,  unless  a  special  time  for  its  commencement  be 
otherwise  provided  for.  Such  orders  in  council  are  also  required  to 
be  laid  before  parliament  annually. 

By  virtue  of  these  enactments,  divers  alterations  in  the  territories 
and  administration  of  the  dioceses  of  England  and  Wales  have  been, 
or  will  be  when  the  time  comes  for  them  to  take  effect,  made.  They 
are  principally  as  follows :  the  sees  of  St.  Asaph  and  Bangor  are  to 
be  united  into  one  on  the  voidance  of  either  and  the  bishoprics  of 
Gloucester  and  Bristol  are  united.  The  sees  of  York  and  Chester 
are  to  be  considerably  diminished  in  extent.  Ripon,  in  the  province 
of  York,  has  been  made  a  bishop's  see,  and  Manchester  is  also  to  be 
erected  into  a  bishopric.  The  diocese  of  Manchester  will  consist  of 
the  whole  county  of  Lancaster,  except  the  deanery  of  Furnes  and 
Cartmel ;  and  the  diocese  of  Ripon  includes  that  part  of  the  county 
of  York  which  was  previously  in  the  diocese  of  Chester,  the  deanery 
of  Craven,  and  such  parts  of  the  deaneries  of  Ainsty  and  Pontefract, 
in  the  county  and  diocese  of  York,  as  lie  to  the  westward  of  the 
liberty  of  Ainsty,  and  the  wapentakes  of  Barkton  Ash,  Orgoldcross 
and  Staincross.  All  parishes  locally  situate  in  one  diocese,  but  subject 
to  the  jurisdiction  of  the  bishop  of  another  diocese,  are  made  subject 
to  the  jurisdiction  of  the  bishop  of  the  former  diocese.  Besides 
these  territorial  arrangements,  provisions  are  made  to  equalise.  In  a 
great  measure,  and  with  certain  exceptions,  the  incomes  of  the 
bishops.  But  some  years  must  elaspe  before  the  new  system  is 
brought  into  full  operation;  and  it  would  be  impossible  to  give  a 
further  account  of  it  without  entering  into  details  inconsistent  with 
the  nature  of  this  Commentary.  Every  bishop  has  his  dean  and 
chapter,  Avho  are  his  council,  and  are  supposed  to  assist  him  with 
their  advice  in  affairs  of  religion,  and  also  In  the  temporal  concerns 
of  the  see';  but  this  institution  has  long  since  fallen  into  decay. 
The  ecclesiastical  duties  and  revenues'  act,  3  and  4  Vict.  c.  cxiii.,  has 
lately  remodelled  it  upon  a  new  footing.  By  that  statute  the  number 
of  canons  in  cathedral  and  collegiate  churches  is  prospectively  fixed 
at  six  for  Canterbury,  Durham,  Ely,  and  Westminster;  five  for 
Winchester  and  Exeter,  four  for  Bristol,  Carlisle,  Chester,  Chiches- 
ter, Gloucester,  Hereford,  Lichfield,  Lincoln,  Manchester,  Norwich, 
St.  Paul's  (London),  Peterborough,  Ripon,  Rochester,  Salisbury, 
Wells,  Windsor,  Worcester,  and  York;  and  two  for  St.  David's  and 
LlandafF.  The  revenues  of  the  suppressed  canonries,  and  certain 
other  dignities  abolished  by  the  act,  are  vested  in  the  ecclesiastical 
commissioners,  to  be  applied  to  increase  small  livings.     Provision  is 

'  3  Rep.  75.     Co.  Litt.  103.  300. 
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also  made  for  tlic  creation  of  new  archdeaconries  and  rural  deaneries 
by  the  bishops  and  the  endowment  of  archdeaconi'ies  by  the  annex- 
ation thereto  of  a  canonry,  or  a  portion  of  a  canoniy,  charged  with 
the  support  of  another  archdeaconiy,  or  by  the  appropriation  to  it 
of  a  sum  not  exceeding  200/.  out  of  the  funds  in  the  hands  of  the 
commissioners.  But  perhaps  the  most  remarkable  part  of  the  act, 
that  does  not  consist  in  abolition,  is  the  23d  section,  which  gives 
power  to  the  archbishops  and  bishops  to  appoint  honorary  canons  in 
their  respective  churches,  to  the  number  of  not  more  than  twenty- 
four  In  each  cathedral,  who  are  to  have  stalls,  but  no  official  emolu- 
ments, nor  any  place  In  the  chapters. 

Each  chapter  Is  presided  over  by  a  dean.  Chapters  are  originally 
derived  from  the  first  monastic  societies,  and  were  formed  out  of  the 
clergy  reserved  for  the  celebration  of  divine  service  In  the  episcopal 
cities,  when  the  rest  were  settled  in  the  several  more  distant  parishes 
of  the  dioceses.  The  dignity  of  decanus,  or  dean.  Is  derived  from  the 
same  source. '  And,  indeed,  in  the  very  numerous  monastic  societies 
of  which  we  read,  the  decani,  or  superiors  of  tens,  must  have  been 
required  to  assist  the  abbot  and  jircpjyositus,  or  prior.  The  deans  of 
chapters,  however,  are  the  presiding  dignitaries,,  not  only  of  ten 
ecclesiastics  (though  they  may  originally  have  been  so  w^hen  the 
chapters  were  more  numerous  bodies,  living  in  a  monastic  manner 
under  the  bishop),  but  over  the  whole  chapter. 

All  ancient  deaneries  were  elected  by  the  chapter,  by  conge  d'elire 
from  the  crown,  and  letters  missive  of  recommendation.  In  the  same 
manner  as  bishops,  until  the  stat.  3  &  4  Vict.  c.  cxili.,  which  provides 
that  every  such  deanery  shall  be  In  the  direct  patronage  of  the 
crown:  —  but  In  those  chapters  that  were  founded  by  Henry  VIII. 
out  of  the  spoils  of  the  dissolved  monasteries,  and  the  modern 
deaneries  of  Canterbury,  Norwich,  Winchester  Durham,  Ely, 
Rochester,  Worcester,  and  Carlisle,  the  deanery  was  always  donative, 
and  after  Institution  by  the  bishop,  their  installation  Is  merely  by 
letters  patent  of  the  crown  ^ :  and  some  deaneries  are  annexed  to 
other  offices.  Thus  the  bishop  of  London  has  the  deanery  of 
Canterbury  annexed  to  his  see,  and  he  is  called  the  dean  of  tlie 
bishops,  probably  because  the  archbishop  of  Canterbury  directs  to 
him  the  mandate  for  summoning  the  bishops  to  convocation.  The 
bishop  of  St.  David's  Is  dean  of  his  own  diocese. 

The  dean  and  chapter  are  the  nominal  electors  of  the  bishop,  who 
is  their  immediate  superior,  and  has,  generally  speaking,  the  power 
of  visiting  them,  and  correcting  their  offences  against  the  statutes  of 

'  Van  Espcii,  torn.  i.  pur.  i.  tit.  xi.  c.  xi.  §  1. 

'  (libson,  Cod.  H)7.,  cd.  171.*^.  Co.  Litt.  9.1.  a.,  note  1,  by  Ilargrnvo.  Tint  see 
Queen  v.  the  Chapter  of  Exeter,  12  Add.  and  Ell.  531.,  and  stat.  2  Vict.  c.  xii. 
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their  corporation;  though  the  bishop  is  restrained  by  the  church 
discipline  act  3  &  4  Vict.  c.  Ixxxvi.  from  proceeding  criminally 
against  any  member  of  his  chapter  merely  as  visitor,  and  otherwise 
than  according  to  the  provisions  of  that  statute.^ 

Deaneries  and  prebends  may  become  void,  like  a  bishopric,  by 
death,  by  deprivation,  or  by  resignation  to  cither  the  crown  or  the 
bishop.^  And  Blackstone  informs  us,  that  if  a  dean,  prebendary,  or 
other  spiritual  person,  be  made  a  bishop,  all  the  preferments  of  which 
he  was  before  possessed  are  void,  and  the  crown  may  present,  in  rio-ht 
of  its  prerogative  royal.  But  they  are  not  void  by  election,  but  only 
by  consecration.^ 

We  come  now  to  dignitaries  not  capitular ;  and  first  of  archdeacons. 
In  the  earliest  times  of  the  church  there  were  no  ecclesiastical  offices 
excepting  diocesan  bishoprics.  Thus  priests  were  nothing  more  than 
priests,  and  deacons  nothing  more  than  deacons  ;  but,  for  the  sake  of 
unity,  each  order  of  the  clergy  of  the  diocese  recognised  a  head. 
There  was  a  first  priest  (usually  by  seniority  of  ordination),  who  was 
afterwards  called  the  archpriest ;  and  an  archdeacon  set  over  all 
the  deacons  and  the  inferior  clergy.*  The  authority  of  both  these 
persons  extended  over  the  whole  diocese.  The  order  of  deacons  did 
not  long  retain  the  dignity  of  archdeacon,  Avhich  was  in  process  of 
time  always  conferred  on  a  priest ;  and  we  have  seen,  on  examinino- 
the  progress  of  ecclesiastical  jurisdiction,  that  the  authority  of  the 
archdeacon,  which  was  originally  purely  of  a  delegated  nature,  became 
by  custom  an  authority  distinct  from  that  of  the  bishop,  at  least  as 
regards  judicial  functions.  In  the  earlier  times  there  was  one 
archdeacon  in  each  diocese,  who  was  the  vicar-general  and  represen- 
tative of  the  bishop ;  but  afterwards  dioceses  were,  for  convenience, 
di^^ded  into  archdeaconries,  each  of  which  is  now  presided  over  by  an 
archdeacon.'^  An  archdeacon,  in  the  established  church  of  England, 
hath  an  ecclesiastical  jurisdiction,  immediately  subordinate  to  the 
bishop,  in  some  particular  part  of  the  diocese.  He  is  usually 
appointed  by  the  bishop  himself;  and  hath  a  kind  of  episcopal 
authority,  originally  derived  from  the  bishop ;  but  now  independent 
and  distinct  from  his.^  He  therefore  visits  the  clergy  ;  and  has  his 
separate  court  for  the  punishment  of  offenders  by  spiritual  censures, 
and  for  hearino;  all  other  causes  of  ecclesiastical  cognisance.^ 

'  So  decided  in  the  court  of  Q.  B.  on  prohibition  in  the  dean  of  York's  case, 
1841,  2  Gale  and  Davison,  202. 

2  Plowden,  498. 

3  Blackst.  Com.  b.  i.  c.  xi.  p.  382,  383.  Bro.  Abr.  t.  Presentation,  3.  61.  Cro. 
Eliz.  542.  790.     2  Roll,  Abr.  352.;  4  Mod.  204. ;  Sulk,  137. 

'^  Fleury,  Inst,  au  Dr.  Eccl.  toni.  i.  c.  xvii.  p.  160. 

s  Hericourt,  L.  Eccl.  c.  iii.  p.  206.  ^  2  Burn,  Eccl.  L.  68,  69. 

'  6  &  7  Will.  IV.  c.  Ixxvii.  s.  19. ;  and  as  to  endowment  and  arrangement  of  arch- 
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Rural  deans  are  very  ancient  officers  of  the  church. '  There  was  in 
the  early  ages  of  the  church  an  archpriest  set  over  the  priests  in  each 
diocese,  lie  celebrated  divine  service  in  the  cathedral  during  the 
bishop's  absence.  Rural  archpriests  were  subsequently  created,  with 
a  species  of  jurisdiction  over  the  parochial  clergy  within  their 
respective  dioceses;  and  they  acquired  the  name  of  rural  deans. 
There  are  in  many  dioceses  on  the  continent  archpriests  of  cities ; 
but  that  dignity  does  not  exist  in  the  church  of  England.'-  The 
office  of  rural  dean,  which  had  almost  grown  out  of  use,  has  been 
lately  revived  in  many  dioceses,  with  great  advantage.  The  chief 
function  of  the  rural  deans  is  inspecting  the  fabrics  of  the  churches. 

We  come  now  to  the  most  numerous  class  in  the  system  of 
ecclesiastical  polity,  namely,  the  parsons  and  vicars  of  churches. 
And  here  it  is  necessary  to  take  a  brief  view  of  the  history  and  nature 
of  benefices. 

The  priests  who  lived  under  the  authority  and  governance  of  their 
bishops  in  the  primitive  church  had  no  particular  portions  or  districts 
of  the  diocese  assigned  to  them.  The  whole  diocese  was  administered 
in  common  by  the  bishop,  with  his  senate  of  priests  and  deacons,  who 
performed  their  ecclesiastical  functions  after  the  manner  of  mission- 
aries, and  were  sent  by  him  where  they  were  required,  or  remained 
in  the  episcopal  city,  according  to  the  will  of  their  superior.  Thus 
the  bishop  alone  held  a  permanent  office  or  benefice.  The  revenues 
of  the  churcli,  which  consisted  in  the  alms  and  offerings  of  the 
faithful,  were  received  by  the  bishop,  and  by  him  distributed  among 
the  priests,  deacons,  and  inferior  clergy,  and  the  poor. 

But  under  the  Christian  emperors,  after  the  first  four  centuries,  an 
important  change,  which  liad  commenced  during  the  fourth  century, 
took  place  in  ecclesiastical  discipline.^  As  early  as  the  beginning  of 
the  fourth  century  some  great  towns  were  divided  into  parishes,  and 
particular  priests  assigned  to  each ;  but  that  system  appears  to  have 
been  introduced  into  the  rural  districts  at  the  end  of  the  foui'th 
century  or  the  beginning  of  the  fifth'* :  and  this  was  the  general 
commencement  of  the  system  of  parishes  and  parochial  benefices. 
But  in  some  places,  besides  great  towns,  it  prevailed  early  in  the 
fourth  century.  Thus  St.  Athanasius,  in  358,  speaks  of  the  country 
called  iSIareotes,  in  the  diocese  of  Alexandria  in  Egypt,  as  being 
divided  into  portions,  to  each  of  which  a  particular  priest  was 
assigned.''     The  division  of  dioceses  into  parishes,  under  the  govern- 

deaconries,  see  6  &  7  Will.  IV.  c.  Ixxvii.,  3  &  4  Vict.  c.  cxiii.,  and  4  &  5  Vict.  c. 
xxxix. 

'  Kennct,  Par.  Aiiticj.  633.  v 

-  Ilcricourt,  L.  Eccl.  iii.  p.  203.  ^  Ibid.  f.  pp.  402,  403. 

*  Flcury,  Inst,  an  Dr.  Ecclcs.  torn.  i.  c.  xviii.  ji.  160. 

■*  Van  Espen,  toni.  i.  par.  i.  tit.  iii.  c.  i.  p.  32.     St.  Athanas.  Apolog.  2. 
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ment  of  their  parlsh-prlcsts,  naturally  led  to  the  appropriation  of 
certain  portions  of  the  revenues  to  each  of  thcin.  In  the  beginnin<>- 
of  the  sixth  century,  the  bishops  sometimes  gave  land  to  particular 
clerks  for  their  maintenance  during  their  lives  ;  and  before  very  long 
the  custom  became  established  of  granting  landed  estates  to  the 
titulars  of  particular  churches,  for  them  and  their  successors.  Thus 
the  Council  of  Toledo,  in  the  year  589,  expressly  forbids  the 
revocation  of  donations  of  this  nature  made  by  bishops  to  parochial 
churches  in  their  dioceses.      Such  is  the  origin  of  benefices.' 

We  will  now  proceed  to  consider  the  parochial  clergy  of  England. 
A  parson,  persona  ecclesice,  is  one  that  has  full  possession  of  all  the 
rights  of  a  parochial  church.     He  is  called  parson,  persona,  because 
by  his  person  the  church  is  represented;    and  he  is,  by  the  law  of 
England,  a  body  corporate,  in  order  to  defend  and  protect  the  rights 
of  the  church  which   he   personates,    by  perpetual    succession.-     A 
parson  has,  during  his  life,  the  freehold  in  himself  of  the  parsonage- 
house,  the  glebe,  the  tithes,  and  other  dues.     But  these  are  sometimes 
appropriated ;  that  is  to  say,  the  benefice  is  perpetually  annexed  to 
some  spiritual  corporation,  either  sole  or  aggregate,  being  the  patron 
of  the  living,  which  the  law  esteems  equally  capable  of  providing  for 
the  service  of  the  church  as  any  single  private  clergyman.     And  the 
effect  of  an  appropriation  is,  that  the  emoluments  of  the  benefice  are 
received  by  the  spiritual  corporation  to  which  it  is  annexed,  subject 
to  the  burden  of  repairing  the  church,  and  providing  for  the  per- 
formance of  divine  service  therein.     This  abuse  arose  from  livings 
being  given  to  or  otherwise  acquired  by  the  monastic  orders,  which 
was  not  in  accordance  with  the  spirit  of  their  institution,  and  must 
also  have  been  prejudicial  to  the  discipline  of  the  church,  on  account 
of  the  exemptions  from  the  jurisdiction  of  the  ordinary  enjoyed  by 
those  bodies.     The  inconvenience  of  appropriations,  however,  became 
more  serious,  when,  at   the  dissolution  of  the  monastic  orders,   by 
statutes  27   Hen.  VHI.    c.  xxviii.    and    31   Hen.  VIII.    c.  xiii.,    the 
appropriations  of  the  several   parsonages,  which  belonged   to  those 
respective   religious   houses  (amountini!-,    according   to    Selden    and 
Spelman^  to  more  than  one-third  of  all  the  parishes  in  England),  and 
would  have  been,  by  the  rules  of  the  common  law,  disappropriated, 
were  given  by  those  statutes  to  the  king,  in  as  ample  a  manner  as  the 
abbots,  &c.  formerly  held  the  same,  at  the  time  of  their  dissolution. 
This,    as    Blackstone    observes,    though   hardly  defensible,  was   not 
without  example ;  for  the  same  was  done  in  former  reigns,  when  the 
alien  priories  (that  is,  such  as  were  held  by  foreigners  only)  were 

•  Hericourt,  L.  Eccl.  f.  p.  408. 

2  Blackst.  Com.  b.u.  c.  xi.  p.  384.     Co.  Litt.  300. 

3  Seld.  Review  of  Tithes,  c.  ix.     Spelni.  Apology,  35. 
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dissolved  and  given  to  the  crown.'  And  from  these  two  roots  have 
sprung  all  the  appropriations  of  secular  parsonages  which  we  now  see 
in  the  kingdom,  they  having  been  afterwards  granted  out  from  time  to 
time  by  the  crown.^  Thus  a  great  part  of  the  property  of  the  church 
has  been  entirely  alienated  from  ecclesiastical  purposes  by  falling  into 
the  hands  of  laymen,  which  was  not  the  case  while  the  appropriated 
benefices  were  held  by  the  monastic  orders ;  for  their  revenues  helped 
to  support  those  ecclesiastical  societies,  and  to  defray  the  expenses  of 
the  celebration  of  divine  services  in  their  conventual  churches  and 
chapels. 

"  These  appi-opriating  corporations  or  religious  houses  were  wont," 
as  Blackstone  informs  us,  "  to  depute  one  of  their  own  body  to 
perform  divine  service  and  administer  the  sacraments  in  those  parishes 
of  which  the  society  was  thus  the  parson.  This  officiating  minister 
was  in  reality  no  more  than  a  curate,  deputy,  or  vicegerent  of  the 
appropriator,  and  therefore  called  vicarius,  or  vicar.  His  stipend  was 
at  the  discretion  of  the  appropriator,  who  was,  however,  bound,  of 
common  right,  to  find  somebody  qui  ilU  de  tcmporalihus,  episcopo  de 
spiritualibus  deheat  respondere.^  But  this  was  done  in  so  scandalous 
a  manner,  and  the  parishes  suffered  so  much  by  the  neglect  of  the 
appropriators,  that  the  legislature  was  forced  to  interpose;  and 
accordingly  it  is  enacted,  by  stat.  15  Rich.  II.  c.  vi.,  that  in  all 
appropriations  of  churches  the  diocesan  bishop  shall  ordain  (in  pro- 
portion to  the  value  of  the  church)  a  competent  sum  to  be  distributed 
among  the  poor  parishioners  annually ;  and  that  the  vicarage  shall  be 
sufficiently  endowed.  It  seems  that  the  parishes  were  frequently 
sufferers,  not  only  by  the  want  of  divine  service,  but  also  by  with- 
holding those  alms  for  which,  among  other  purposes,  the  payment  of 
tithes  was  originally  imposed ;  and  therefore  in  this  act  a  pension  is 
directed  to  be  distributed  among  the  poor  parochians,  as  well  as  a 
sufficient  stipend  to  the  vicar.  But  he,  being  liable  to  be  removed 
at  the  pleasure  of  the  appropriator,  was  not  likely  to  insist  too  rigidly 
on  the  legal  sufficiency  of  the  stipend;  and  therefore,  by  stat.  4 
Hen.  IV.  c.  xii.,  it  is  ordained,  that  the  vicar  shall  be  a  secular 
person,  not  a  member  of  any  religious  house ;  that  he  shall  be  vicar 
l)erpetual,  not  removable  at  the  caprice  of  the  monastery ;  and  that  he 
shall  be  canonically  instituted  and  inducted,  and  be  sufficiently 
endowed,  at  the  discretion  of  the  ordinary,  for  these  three  express 
purposes,  to  do  divine  service,  to  inform   the  people,  and   to  keep 

'  Inst.  584. 

-  Spclman,  of  Tithes,  29,  says,  tbat  these  are  now  called  iiniiropriutions,  as 
being  improperhj  in  the  hands  of  hiymcn.  But,  on  this  point,  see  Duke  uf  Portland 
V.  Bingham,  1  Haggard,  Hep.  1G2. 

^  Seld.  Tith.  c.  ii.  1. 
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hospitality.  The  endowments,  in  consequence  of  these  statutes,  have 
usually  been  by  a  portion  of  the  glebe  or  land  belonging  to  the 
parsonage,  and  a  particular  share  of  the  tithes,  Avhich  the  appropriators 
found  it  most  troublesome  to  collect,  and  which  are  therefore  generally 
called  privy  or  small  tithes,  the  greater  or  predial  tithes  being  still 
reserved  to  their  own  use.  But  one  and  the  same  rule  was  not 
observed  in  the  endowment  of  all  vicarages :  hence  some  are  more 
liberally,  and  some  more  scantily  endowed ;  and  hence  the  tithes  of 
many  things  are  in  some  parishes  rectorial,  and  in  others  vicarial 
tithes. 

"The  distinction,  therefore,  of  a  parson  and  a  vicar  is  this,  —  the 
parson  has  for  the  most  part  the  whole  right  to  all  the  ecclesiastical 
dues  in  his  parish,  but  a  vicar  has  generally  an  appropriator  over  him, 
entitled  to  the  best  part  of  the  profits,  to  whom  he  is,  in  fact,  per- 
petual curate,  with  a  standing  salary ;  though  in  some  places  the 
vicarage  has  been  considerably  augmented  by  a  share  of  the  great 
tithes,  which  augmentations  were  greatly  assisted  by  the  stat.  29 
Car.  II.  c.  viii.,  enacted  in  favour  of  poor  vicars  and  curates,  which 
rendered  such  augmentations  (when  made  by  the  appropriators)  per- 
petual. 

"  The  method  of  becoming  a  parson  or  vicar  is  much  the  same. 
To  both  there  are  four  requisites  necessary :  orders,  presentation, 
institution,  and  induction.  The  method  of  conferring  the  orders 
of  deacon  and  priest,  according  to  the  liturgy  and  canons,  is  foreign 
to  the  purpose  of  this  Commentary,  any  further  than  as  they  are 
necessary  requisites  to  make  a  complete  parson  or  vicar.  By  the 
common  law,  a  deacon  of  any  age  might  be  instituted  and  inducted 
to  a  parsonage  or  vicarage  ;  but  it  was  ordained,  by  statute  13  Eliz. 
c.  xii.,  that  no  person  under  twenty-three  years  of  age,  and  in 
deacon's  orders,  should  be  presented  to  any  benefice  with  cure ;  and 
if  he  were  not  ordained  priest  within  one  year  after  his  induction,  he 
should  be  ipso  facto  deprived;  and  now,  by  stat.  13  &  14  Car.  II.  c. 
iv.,  no  person  is  capable  to  be  admitted  to  any  benefice  unless  he  hath 
been  first  ordained  a  priest,  and  then  he  is,  in  the  language  of  the 
law,  a  clerk  in  orders.  But  if  he  obtains  orders,  or  a  licence  to 
preach,  by  money  or  corrupt  practices,  the  person  giving  such  orders 
forfeits  40Z.i,  and  the  person  receiving  10/.,  and  is  incapable  of  any 
ecclesiastical  preferment  for  seven  years  afterwards. 

"  Any  clerk  may  be  presented  to  a  parsonage  or  vicarage  ^ ;  that 
is,  the  patron,  to  whom  the  advowson  of  the  church  belongs,  may 
oiFer  his  clerk  to  the  bishop  of  the  diocese  to  be  instituted.     But 

'.  Stat.  31  Eliz.  c.  vi. 

2  A  layman  may  also  be  presented ;  but  he  must  take  priest's  order  before  his 
admission.     1  Burn,  103. 
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when  the  clerk  is  presented,  the  bishop  may  refuse  him  on  many 
accounts.  As,  1.  if  the  patron  is  excommunicated,  and  remains  in 
contempt  forty  days.^  Or,  2.  if  the  clerk  be  unfit  ^  which  unfitness 
is  of  several  kinds.  First,  with  regard  to  his  person,  as,  if  he  be  a 
bastard,  an  outlaw,  an  excommunicate,  an  alien,  under  age,  or  the 
like.^  Next,  with  regard  to  his  faith  or  morals,  as,  for  any  particular 
heresy,  or  vice  that  is  malum  in  se  ;  but  if  the  bishop  alleges  only  in 
generals,  as,  that  he  is  scltismaticus  inveteratiis,  or  objects  a  fault  that 
is  malum  prohibitum  mei'cly,  as  haunting  taverns,  playing  at  unlawful 
games,  and  the  like,  it  is  not  a  good  cause  of  refusal.^  Or  lastly,  the 
clei'k  may  be  unfit  to  discharge  the  pastoral  oflSce  for  want  of  learning. 
In  any  of  which  cases  the  bishop  may  refuse  the  clerk.  In  case  the 
refusal  is  for  heresy,  schism,  inability  of  learning,  or  other  matter  of 
ecclesiastical  cognisance,  then  the  bishop  must  give  notice  to  the 
patron  of  such  his  cause  of  refusal,  who  being  usually  a  layman,  is 
not  supposed  to  have  knowledge  of  it,  else  he  cannot  present  by 
lapse ;  but  if  the  cause  be  temporal,  then  he  is  not  bound  to  give 
notice. 

"  If  an  action  at  law  be  brought  by  the  patron  against  the  bishop 
for  refusing  his  clerk,  the  bishop  must  assign  the  cause.  If  the  cause 
be  of  a  temporal  nature,  and  the  fact  admitted  (as,  for  instance, 
outlawry),  the  judges  of  the  king's  court  must  determine  its  validity, 
or  whether  it  be  sufficient  cause  of  refusal ;  but  if  the  fact  be  denied, 
it  must  be  determined  by  a  jury.  If  the  cause  be  of  a  spiritual 
nature,  as  heresy  particularly  alleged,  the  fact,  if  denied,  shall  also  be 
determined  by  a  jury  :  and  if  the  fact  be  admitted  or  found,  the  court, 
upon  consultation  and  advice  of  learned  divines,  shall  decide  its 
sufficiency.^  If  the  cause  be  want  of  learning,  the  bishop  need  not 
specify  in  what  points  the  clerk  is  deficient,  but  only  allege  that  he 
is  deficient^;  for  the  stat.  9  Edw.  II.  st.  1.  c.  xiii.  is  express,  that 
the  examination  of  the  fitness  of  a  person  presented  to  a  benefice 
belongs  to  the  ecclesiastical  judge.  But  because  it  would  be  nuga- 
tory in  this  case  to  demand  the  reason  of  refusal  from  the  ordinary, 
if  the  patron  were  bound  to  abide  by  his  determination,  w'ho  has 
already  pronounced  his  clerk  unfit ;  therefore,  if  the  bishop  returns 
the  clerk  to  be  minus  siifficiens  in  literatura,  the  court  shall  write  to 
the  metropolitan  to  re-examine  him,  and  certify  his  qualifications, 
which  certificate  of  the  archbishop  is  final. ^ 

"  If  the  bishop  hath  no  objections,  but  admits  the  patron's 
presentation,  the  clerk  so  admitted  is  next  to  be  instituted  by  hini, 

'  2  Roll,  Abr.  355.  -  Glanv.  L.  13.  c.  xx. 

3  2  Roll,  Abr.  35G.  2  Inst.  G32.     Stat.  3  Rlcb.  II.  c.  iii.  7  Rich.  II.  c.  xii. 

♦  5  Rep.  58.  ^  2  Inst.  632. 

c  2  Lev.  313.  2  Inst.  632. 
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which  is  a  kind  of  investiture  of  the  spiritual  part  of  his  benefice ; 
for  by  institution  the  care  of  the  souls  of  the  parish  is  connnitted  to 
the  charge  of  the  clerk.  When  the  ordinary  is  also  the  patron,  and 
confers  the  living,  the  presentation  and  institution  are  one  and  the 
same  act,  and  are  called  a  collation  to  a  benefice.  By  institution  or 
collation  the  church  is  full,  so  that  there  can  be  no  fresh  presentation 
till  another  vacancy,  at  least  in  the  case  of  a  common  patron ;  but 
the  church  is  not  full  against  the  crown  till  induction  ;  nay,  even  if 
a  clerk  is  Instituted  upon  the  king's  presentation,  the  crown  may 
revoke  it  before  induction,  and  present  another  clerk.'  Upon 
Institution  also  the  clerk  may  enter  on  the  parsonage-house  and  glebe, 
and  take  the  tithes ;  but  he  cannot  grant  or  let  them,  nor  bring  an 
action  for  them,  till  induction.  ^ 

"  Induction  is  performed  by  a  mandate  from  the  bishop  to  the 
archdeacon,  who  usually  issues  out  a  precept  to  some  other  clergyman 
to  perfox'm  it  for  him.  It  is  done  by  giving  the  clerk  possession  of 
the  church,  as  by  holding  the  ring  of  the  door,  tolling  the  bell,  or  the 
like ;  and  is  a  form  required  by  law,  with  intent  to  give  all  the 
parishioners  due  notice,  and  sufficient  certainty  of  their  new  minister, 
to  whom  their  tithes  are  to  be  paid.  This,  therefore,  is  the 
Investiture  of  the  temporal  part  of  the  benefice,  as  Institution  is  of 
the  spiritual.  And  when  a  clerk  is  thus  presented,  instituted,  and 
inducted  Into  a  rectory,  he  is  then,  and  not  before,  in  full  and  com- 
plete possession,  and  is  called  in  law  persona  impersonata,  or  parson 
imparsonee. "  ^ 

The  method  of  appointing  to  churches  by  collation,  here  mentioned 
by  Blackstone,  is  the  most  ancient  of  all ;  for  in  the  earliest  times  of 
the  Christian  church  the  bishop  conferred  all  ecclesiastical  offices, 
whether  they  consisted  In  a  dignity  with  revenues  attached  to  tlie 
title,  or  simply  In  a  function  with  or  without  revenues  ;  and  the 
bishop  even  appointed  the  abbots  of  the  regular  clergy,  on  their 
election  by  the  monks.  The  bishops,  however,  performed  this,  as  well 
as  other  important  parts  of  their  functions,  with  the  advice  of  their 
clergy,  and  sought  the  assent  of  the  people ;  because  the  latter  were 
thought  to  be  more  likely  to  obey  those  whose  appointment  they  had 
approved.^  We  must,  however,  observe,  as  to  the  share  of  the 
people  In  the  appointment  of  their  pastors,  that  when  the  numbers 
of  the  Christians  became  very  great,  serious  inconveniences  ensued 
therefrom,  and  It  was  consequently  laid  aside.  Besides,  there  is 
nothing  to  show  any  right  of  election  in  the  people,  though  their 
approval  was  sought  for  the  sake  of  peace.     The  canons  of  cathedrals, 

'  Co.  Litt.  344.  ^  Gibs.  Cod.  858. 

3  Co.  Litt.  300.     Blackst.  Com.  b.  i.  c.  xi.  p.  387-390. 
^  Fleurj,  Inst,  au  Dr.  Eccl.,  torn.  i.  c.  xv.  p.  360,  361. 
G  G 
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Avho  assumed  about  the  twelfth  century  the  functions  of  the 
sole  ordinary  council  of  the  bishop,  to  which  they  seemed  entitled 
as  the  representatives  of  the  primitive  societies,  or  communities 
of  the  bishop  and  his  clergy,  claimed  a  right  to  participate 
in  the  appointment  ol'  all  benefices  in  his  gift.  Afterwards,  the 
ecclesiastical  patronage  of  the  sees  was  divided  between  the 
bishops  and  their  chapters.  The  result  of  that  division,  which 
was  different  in  different  places,  is  still  to  be  seen.  But  by  the 
canon-law,  the  bishop  is  the  ordinary  patron  of  all  secular  benefices, 
as  contradistinguished  from  regular  benefices,  such  as  abbeys  or 
priories  of  the  monastic  orders.' 

As  for  the  right  of  patronage  of  churches,  or  advowson,  as  it  is 
called  in  our  law,  it  first  arose  from  the  gratitude  of  the  church 
towards  founders.  Certain  honorary  privileges  were  allowed  to 
founders  of  churches  in  very  ancient  times,  such  as  inscriptions  to 
their  honour ;  and  the  churches  which  they  founded  were,  at  the 
beginning  of  the  fifth  century,  even  sometimes  named  after  them-, 
though  the  terms  patron  and  right  of  patronage  were  not  known 
before  the  thirteenth  century.^  The  time  when  founders  first 
acquired  the  right  of  nominating  to  benefices  is  doubtful ;  but  that 
privilege  seems  to  date  from  the  fourth,  or  the  beginning  of  the  fifth 
century.'*  There  are,  however,  more  ancient  proofs  of  its  existence 
in  the  Eastern  than  in  the  Western  church ;  as,  for  example,  the 
instance  of  the  empress  Eudoxa,  widow  of  the  emperor  Theodosius 
the  younger,  who  died  in  450.  She  herself  chose  the  priests  who 
were  to  govern  the  churches  which  she  had  built  in  Palestine.'^  The 
right  of  presentation  was  at  first  confined  to  the  founder  himself;  but 
it  was  afterwards  extended  to  his  descendants,  as  we  see  in  the  123d 
Novel  of  Justinian,  c.  xviii.*^ ;  and  this  was  the  beginning  of  rights  of 
patronage,  or  advowson. 

The  rights  of  patrons  do  not  in  all  cases  exclude  the  ordinary 
collator ;  for  if  the  pati'on  neglects  to  present  within  six  months? 
the  patronage  in  general  falls  by  lapse  or  devolution  to  the  bishop.^ 

As  for  the  duties  of  a  parson  or  vicai*,  they  are  more  matter  of 
theological,  or  purely  ecclesiastical,  than  of  legal  learning,  except  so 
far  as  they  are  defined  by  statute.  And  the  chief  article  of  the 
duty  laid  on  the  beneficed  clergy  by  statute  is  residence,  upon  the 

'  Fleury,  Inst,  au  Dr.  EccL,  torn.  i.  c.  xv.  p.  360,  361. 

^  Ibid.  torn.  i.  c.  xvi.  p.  372.     Van  Espen,  torn.  iii.  par.  ii.  tit.  viii.  c.  i.  §  5, 

^  Van  Espen,  ibid.  §  2.  *  Van  Espen,  ibid.  §  6.  &c. 

*  Ilericourt,  L.  Ecck's.  f.  vii.  p.  489. 

^  As  to  the  right  of  founders  of  monasteries,  hospitals,  &o.,  to  appoint  ad- 
ministrators, priests,  governors,  &c.,  sec  L.  46.  Cod.  l)c  Sacros.  Eocles.  and  Novel. 
57.  c.  ii. 

'  A  right  of  advowson  was  subject  to  no  limitation  until  the  statute  3  &  4  Will- 
IV.  c.  xxvii. 


OF   THE   CLERGY.  451 

supposition  of  which  the  law  styles  every  parochial  minister  an 
incumbent.  And  on  this  head  a  new  code  of  regulations  has  been 
introduced  by  stat.  1  and  2  Vict.  c.  cvi.  That  statute  enacts,  that 
every  spiritual  person  shall  keep  residence  on  his  benefice,  and  in  the 
house  of  residence,  if  any  ;  and  that  if  any  such  person  shall,  without 
licence,  absent  himself  for  any  period  exceeding  three  months,  or  to 
be  accounted  at  several  times  in  any  one  year,  he  shall,  when  such 
absence  shall  exceed  three  months,  and  not  exceed  six  months,  forfeit, 
one  third  of  the  annual  value  of  the  benefice ;  and  when  such  absence 
shall  exceed  six  months,  and  not  exceed  eight  months,  one  half  of 
such  annual  value  ;  and  thus  according  to  the  length  of  absence.  The 
bishop,  however,  is  empowered,  where  the  usual  residence  of  the  bene- 
fice is  unfit,  to  grant  a  licence  for  the  incumbent  to  reside  in  another. 
The  heads  of  colleges  in  either  university,  the  Warden  of  Durham,  and 
the  head  masters  of  Eton,  Winchester,  and  Westminster  schools  are 
dispensed  from  residence  on  their  benefices,  provided  they  have  but  one 
with  cure  of  souls,  and  Avere  appointed  before  the  passing  of  the  act. 
Certain  other  persons,  such  as  deans,  professors  in  the  universities, 
the  queen's  chaplains,  and  others,  ai'e  allowed  to  be  temporarily  non- 
resident. And  the  bishops  are  authorised  to  grant  licences  for  non- 
residence  in  certain  eases,  under  particular  regulations.  If  no  licence 
be  granted,  residence  may  be  enforced  by  monition,  followed  by 
sequestration  of  the  living.  And  the  act  contains  various  provisions 
for  building  and  improving  houses  of  residence.^ 

We  have  seen  that  there  is  but  one  way  whereby  a  man  may 
become  a  parson  or  vicar  :  there  are  many  ways  by  which  he  may  cease 
to  be  so.  1 .  By  death.  2.  By  cession,  or  taking  another  benefice ;  for 
by  stat.  1  and  2  Vict.  c.  cvi.  not  more  than  two  preferments  can  be 
held  together ;  and  no  two  benefices  with  cure  of  souls,  unless  within 
ten  miles  of  each  other  ;  or  if  the  population  of  one  such  benefice  is 
more  than  3000,  or  the  joint  yearly  value  shall  exceed  1000/. ;  and 
even  in  the  cases  where  the  act  allows  two  preferments  or  benefices 
to  be  held  together,  a  dispensation  must  be  obtained  for  that  purpose 
from  the  Archbishop  of  Canterbury.  By  accepting  of  any  preferment 
or  benefice  contrary  to  the  act,  the  former  preferment  or  benefice  is 
vacated.  3.  By  consecration  ;  for,  as  it  has  been  already  mentioned, 
when  a  clerk  is  promoted  to  a  bishopric,  all  his  other  preferments  are 
void  the  instant  he  is  consecrated.^     4.  By  resignation  duly  accepted 

'  See  stat.  17  Geo.  III.  c.  Iviii,  for  raising  money  upon  ecclesiastical  bene- 
fices, to  be  paid  off  by  instalments  annually  decreasing,  and  to  be  expended  ia 
building  and  repairing  residence-bouses ;  and  stat.  55  Geo.  III.  c.  cxlvii.,  authoris- 
ing exchanges  of  glebe-lands  with  parishioners. 

.  2  The  holding  livings  in  commendam  with  a  bishopric  is  abolished  by  stat.  C  &  7 
TA'ill.  IV.  c.  Ixxvii.  §  18. 

G  G  2 
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by  the  ordinary.'  5.  By  deprivation,  by  sentence  of  the  ecclesiastical 
judge,  or,  ipso  facto,  by  virtue  of  divers  penal  statutes  which  declare 
the  benefice  void  for  some  nonfesance  or  neglect,  or  else  some  mal- 
fesance  or  crime. 

A  curate  is  the  lowest  degree  among  the  beneficed  clergy  con- 
sidered as  such,  being  in  the  same  state  that  a  vicar  was  formerly, — 
an  officiating  temporary  minister,  instead  of  the  proper  incumbent. 
Though  there  are  what  are  called  perpetual  curacies,  where  all  the 
tithes  are  appropriated,  and  no  vicarage  endowed,  being  for  some  par- 
ticular reasons-  exempted  from  the  statute  of  Hen.  IV.,  but  instead 
thereof,  such  perpetual  curate  is  appointed  by  the  appropriator.  AVith 
regard  to  the  other  species  of  curates,  they  are  the  objects  of  some 
particular  statutes,  which  ordain,  that  such  as  serve  a  church  during 
its  vacancy  shall  be  paid  such  stipend  as  the  ordinary  thinks  reason- 
able out  of  the  profits  of  the  vacancy  ;  or,  if  that  be  not  sufficient, 
by  the  successor,  within  fourteen  days  after  he  takes  possession.^  And 
by  statute  1  &  2  Vict.  c.  cvi.  the  bishop  is  empowered  to  appoint  a 
stipend  to  every  curate  of  a  non-resident  incumbent,  and  to  regulate  it 
according  to  the  duty  which  such  curate  has  to  perform.  And  in  large 
benefices  the  bishop  may  require  an  assistant  curate  to  be  appointed  ; 
but  the  incumbent  may  appeal  to  the  archbishop  ;  and  the  bishop  may 
also,  subject  to  the  same  appeal,  appoint  a  curate  wherever  the  duty 
of  the  curate  appainted  by  the  incumbent  is  inadequately  performed. 
The  act  also  enforces  the  residence  of  curates. 

We  come  now  to  certain  inferior  ecclesiastical  officers,  of  whom  the 
common  law  takes  notice,  and  that  principally  to  assist  the  ecclesias- 
tical jurisdiction,  where  it  is  deficient  in  powers. 

Churchwardens  are  the  guardians  and  keepers  of  the  church,  and 
representatives  of  the  body  of  the  parish.  They  are  sometimes  ap- 
pointed by  the  minister,  sometimes  by  the  parish,  sometimes  by  both 
together,  as  custom  directs  ;  and  they  are  taken  in  favour  of  the  church 
to  be,  for  some  purposes,  a  kind  of  corporation  at  common  law  "* ;  that 
is,  they  are  enabled  by  that  name  to  have  a  property  in  goods  and 
chattels,  and  bring  actions  for  them,  for  the  use  and  profit  of  the 
parish.  Their  office  is  also  to  repair  the  church,  and  make  rates  and 
levies  for  that  purpose  ;  but  these  are  recoverable  only  in  the  ec- 
clesiastical court. 

Parish-clerks  and  sextons  arc  also  regarded  by  the  common  law  as 
persons  who  have  freeholds  in  their  offices;  and  therefore,  tliough 
they  may  be  punished,  yet  they  may  not  be  deprived  by  ecclesiastical 

'  Cro.  Jac.  198.  ^  Burn.  Eccl.  Law,  427. 

=>  Stat.  28  Hen.  VIII.  c.  xi. 

*  But  sec  AVithnell  v.  Gartham,  G  Term  Rep.  396.  Ilex  v.  Becston,  3  Term 
Rei).  594.     Smith  v.  Atlkins,  8  Mccs.  &  Wei.  '23G. 
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censures.^  The  parish-clerk  is  generally  appointed  by  the  incumbent, 
but  by  custom  may  be  chosen  by  the  inhabitants ;  and  if  such  custom 
appearsjthe  court  of  queen's  bench  will  grant  a  mandamus  to  swear 
him  in,  for  the  establishment  of  the  custom  turns  it  into  a  temporal  or 
civil  rioht.^ 


CHAPTER  XXVI. 
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We  have  just  seen  what  constitutional  laws  govern  the  clergy, 
as  such.  The  laity,  comprehending  all  those  who  are  not  included  in 
the  former  class  or  order,  remain  to  be  considered  ;  and  they  may  be 
divided  into  three  distinct  states — the  civil,  the  military,  and  the 
maritime. 

That  part  of  the  nation  which  falls  under  the  first  and  most  com- 
prehensive division,  the  civil  state,  includes  all  orders  of  men,  from 
the  highest  to  the  most  humble,  that  are  not  included  under  either 
our  former  division  ■ — •  the  clergy,  or  under  one  of  the  two  latter 
—  the  military  and  maritime  states :  and  it  may  sometimes  include 
individuals  of  the  other  three  orders ;  since  a  nobleman,  a  knight,  a 
gentleman,  or  a  peasant,  may  become  either  a  divine,  a  soldier,  or  a 
seaman. 

The  civil  state  consists  of  the  nobility  and  the  commonalty,  which 
is  the  most  important  classification  of  the  nation  in  a  constitutional 
point  of  view.  The  nobility,  strictly  speaking,  are  the  peerage  only, 
whether  of  Great  Britain,  Scotland,  or  Ireland  ;  and  all  persons  not 
members  of  that  order  are,  whatever  may  be  their  rank,  included  in 
the  class  of  commoners.^  Of  the  nobility,  considered  as  a  branch  of 
the  legislature,  together  with  the  bishops,  enough  has  been  said ;  and 
we  will  therefore  only  consider  them  here  according  to  their  several 
degrees  or  titles  of  honour. 

By  the  laws  of  England,  all  degrees  of  nobility  and  honour  are 
derived  from  the  crown  as  the  fountain  of  honour'';  and  the  crown 
may  institute  what  new  titles  it  pleases.^     Hence  it  is  that  all  titles 

'  2  Roll,  Abr.  234. 

"  Cro.  Car.  589.  King  v.  Warren,  Cowp.  370.  As  to  sextons  having  a  freehold, 
see  Rex  v.  Churchwardens  of  Thame  Str.,  115. 

3  Co.  Litt.  16.  b.     2  Inst.  29.  50.     The  Lord  Sanchar's  case,  9  Rep.  117. 

*  4  Inst.  c.  Ixxvii.  p.  363. 

'  RIackst.  Com.  b.  i.  c.  xii.  p.  396.  12  Rep.  81.  2  Salkeld,  509,  510.  2  Inst. 
667.   4  Inst.  363.     Thus  it  seems  that  the  crown  can  create  an  archduke ;  4  Inst. 
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of  honour  are  not  of  equal  antiquity.  Tliose  now  in  use  are  dukef> 
marquesses,  earls,  viscounts,  and  barons. 

•  Of  these  the  most  ancient  arc  those  of  baron  and  earl.  A  baron  i» 
the  most  general  and  universal  title  of  nobility;  for  originally  every 
one  of  the  peers  of  superior  rank  had  also  a  barony  annexed  to  his 
other  titles.'  But,  as  Blackstonc  observes,  it  has  sometimes  happened 
that  when  an  ancient  baron  has  been  raised  to  a  new  degree  of 
peerage,  in  the  course  of  a  few  generations  the  two  titles  have  de- 
scended differently;  one,  perhaps,  to  the  male  descendants,  the  other 
to  the  heirs  general;  whereby  the  earldom,  or  other  superior  dignity, 
has  subsisted  without  a  barony;  and  there  are  also  modem  instances 
where  earls  and  viscounts  have  been  created  without  annexing  a 
barony  to  their  other  honours;  so  that  now  the  rule  does  not  hold 
universally  that  all  peers  are  barons.^  The  original  nature  of  baronies 
is  a  matter  of  doubt  and  difficulty.  It  is,  however,  agreed  that 
barons,  under  our  ancient  Nonnan  constitution,  were  tenants  in  capite, 
or  immediate  vassals  of  the  crown;  and  this  is  implied  by  the  cele- 
brated passage  in  king  John's  Magna  Charta,  wherein  he  promises 
that  whenever  an  aid  or  scutage  shall  be  required,  faciemiis  summoneri 
archiepiscopos,  episcopos,  abhates,  comites,  et  majores  barones  regni  sigil- 
latim  per  literas  nostras.  Et  prcnterea  faciemus  summoneri  in  generali, 
per  vicecomites  et  ballivos  nostras,  alios  qui  in  capite  tenent  de  nobis. 
Thus  the  barons  are  distinguished  from  the  other  tenants  in  chief,  as 
if  the  former  name  were  only  applicable  to  a  particular  class  of  the 
king's  immediate  vassals ;  but  it  must  have  been  previously  settled 
how  these  greater  barons  should  be  distinguished  from  the  other 
tenants  in  chief.     Madox  holds,  that  tenure  by  barony  was  always 

c.  Ixxvii.  p.  362, ;  Corajn,  Digest,  t.  Dignifi/,  A.  But  Coke  says  that  some  do  hold 
that  the  king  cannot  create  another  king  in  any  part  of  his  kingdom ;  4  Inst.  287. 
And  the  king  cannot  alien  his  kingdom.  Banker's  Case,  1  Freeman,  Rep.  331.  The 
reason  given  by  Coke  is,  that  there  cannot  be  two  kings  of  the  same  place  in  one 
'kingdom.  It  would  seem,  therefore,  that  the  king  may  make  a  king  of  a  place  out 
of  his  kingdom.  It  is  said  by  Lord  Hale,  that  the  king  cannot  create  a  dignity 
77ic,sne  between  a  baron  and  a  baronet ;  Co.  Litt.  16.  b.  note.  That  note  refers  to 
12  Coke's  Reports,  p.  81.  It  is  there  resolved  by  the  two  chief  justices,  the  chief 
baron,  and  the  attorney  and  solicitor-general,  "  that  the  king  cannot  create  any 
ilignity  .above  the  dignity  of  a  baronet,  and  under  the  dignity  of  a  baron."  But 
this  was  only  an  extrajudicial  opinion;  and  that  opinion  was  given  with  respect  to 
•James  L,  and  lie  might  be  bound  by  the  clause  of  the  patent  of  the  year  1(512,  in  which 
he  promised  and  granted  to  the  baronets  not  to  erect  any  dignity  between  then\  and 
the  peerage,  though  that  clause  were  void  so  far  as  it  purported  to  bind  his 
successors.  It  seems  questionable  whether  the  king  can  bind  his  successor  by 
letters  patent,  not  conGrmed  in  parliament,  so  as  to  restrain  him  in  the  exercise  of 
an  undoubted  prerogative,  where  the  common  law  has  not  given  to  the  letters 
patent  such  an  efTi-ct.  P.iil  this  qucslion  can  here  only  be  submitted  to  the  learned 
reader. 

'  ;i  Inst.  .'5,  G.  -  Blackst.  Com.  b.  i.  c.  xii.  p.  398. 
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distinct  from  that  by  knight's  service  ?n  capite;  but  it  seems  difficult 
to  reconcile  that  position  with  the  fact  that  all  tenants  in  capite 
were  summoned  to  parliament.  It  seems,  on  tlie  whole,  that  the 
lesser  tenants  in  capite  gradually  ceased  to  sit  in  parliament,  partly 
because  attendance  there  was  in  those  early  times  held  to  be  rather  a 
burden  than  a  privilege,  and  partly  from  the  irregular  and  capricious 
manner  in  which  writs  of  summons  were  issued;  and  the  distinction 
between  the  mode  of  summoning  greater  and  lesser  barons,  mentioned 
in  Magna  Charta,  must  have  facilitated  that  change.  The  lesser 
barons,  or  tenants  in  capite,  ceasing  in  process  of  time  to  sit  in  person 
in  parliament,  elected  some  of  their  number  to  represent  them;  and 
that  privilege  was  subsequently  gradually  extended  to  all  the  free- 
holders :  hence  arose  the  representation  of  counties  by  knights  of  the 
shire ' ;  but  the  precise  time  w^hen  the  representatives  of  the  lesser 
tenants  in  capite  began  to  sit  with  the  citizens  and  burgesses  in  their 
separate  house  is  matter  of  much  doubt.  The  dignity  of  a  baron  thus 
became  confined  to  the  greater  barons,  who  were  the  only  lords  of 
parliament;  and  they  were  all  summoned  to  that  assembly  by  writ,  in 
respect  of  the  tenure  of  their  lands,  until  the  reign  of  Richard  II., 
who  created  several  barons  by  letters  patent.^ 

The  name  or  title  of  dignity  of  comes,  or  earl,  was  introduced  by 
the  Normans  into  England  at  the  Conquest.  From  that  time  to  the 
end  of  the  reign  of  Henry  III.,  baron  and  earl  were  the  only  names 
of  dignity,  or  titles,  known  in  England ;  for  in  the  second  chapter  of 
king  Henry  III.'s  Magna  Charta  that  prince  says.  Si  aliquis  comitum 
Del  baronum  nostrorum,  sive  aliorum  de  nobis  tenentimn  in  capite.  And 
lord  Coke  observes,  that  if  any  other  name  of  dignity  had  been 
known  at  that  time,  it  would  have  been  mentioned.^  These  magnates 
existed  in  the  times  of  the  Saxons  under  the  name  of  earldermen,  or 
shiremen,  because  they  had  the  civil  government  of  a  province  or 
shire ;  but  the  Norman  dignity  of  count,  countee,  comes,  or  earl,  was 
not  so  merely  official  as  the  Saxon  earlderman,  though  originally 
annexed  to  the  chief  government  of  a  province.  The  name  of  comes 
is  clearly  derived  from  their  being  the  king's  attendants  and  com- 
panions: a  societate  nomen  sumpscrunt,  qui  etiam  did  possnrit  consules 
a  consulendo,  regis  enim  tales  sibi  associant  ad  consulendum  et  regendum. 
popidmn  Dei,  ordinant  eos  in  magno  honore  etpotestate  et  nomine,  qnando 
accingunt  eos  gladiis,  SiC*  And  from  thence  is  derived  the  French 
title  of  count,  whence  our  counties  are  named. 

Mad  ox  seems  to  be  of  opinion  that  titular  earldoms,  distinct  from 

'  Gilb.  Hist,  of  Exch.  c.  iii.     Selden,  Tit.  of  Hon.  Part  2.  cli.  5.  §  21. 
■2  Co.  Litt.  9.     Seld.  Jan.  Angl.  ii.  §  66. 
^  Cruise  on  Dign.  c.  i.  §  48.     2  Inst.  5. 

•■^  Bract.  1.  i.  c.  viii.  §  2.     Fleta,  1.  i.  c.  v.     And  see  Nevil's  case,  7  Rep.  34. 
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the  government  of  a  county,  were  as  ancient  as  the  Conquest ;  but 
lord  Lyttleton  holds  that  they  were  considered  irregular  so  late  as  the 
reign  of  king  Henry  11.^  The  name  of  earls,  however,  became  in 
process  of  time,  and  is  now,  a  mere  title ;  and  the  government  of  the 
county  has  entirely  devolved  on  the  sheriff,  who  was  originally  the 
vice-comes,  or  the  earl's  deputy.  Earls  are  privileged  to  be  addressed 
by  the  king  or  queen,  in  all  commissions,  writs,  and  other  formal 
instruments,  with  the  style  of  "  trusty  and  well-beloved  cousin;''^  an 
appellation,  according  to  Blackstone,  as  ancient  as  the  reign  of 
Henry  IV. ;  who  being,  either  by  his  wife,  his  mother,  or  his  sisters, 
actually  related  or  allied  to  every  earl  then  in  the  kingdom,  artfully 
and  constantly  acknowledged  that  connexion  in  all  his  letters  and 
other  public  acts ;  from  whence  the  usage  has  descended  to  his 
successors,  though  the  reason  has  long  ago  failed.'^ 

The  next  title  of  dignity  in  point  of  antiquity,  and  the  first  of  all 
in  point  of  rank,  is  that  of  dux,  duke,  which  originally  signified  the 
commander  of  an  army,  both  among  the  Romans  and  the  Saxons. 
This  title  (which  in  elder  times,  Selden  says,  was  synonymous  with 
that  of  earl)  was  first  granted  in  the  eleventh  year  of  king  Edward 
III.,  when  that  monarch  created  his  eldest  son  the  Black  Prince, 
being  then  earl  of  Chester,  duke  of  Cornwall.^  In  the  reign  of 
queen  Elizabeth  the  whole  order  became  extinct ;  but  it  was  revived, 
about  fifty  years  afterwards,  by  her  successor,  who  was  remarkably 
prodigal  of  honours,  in  the  person  of  George  Villiers,  duke  of 
Buckingham.* 

The  title  of  marquess,  distinct  from  other  titles  of  honour,  was 
unknown  in  England  till  the  reign  of  king  Richard  IL,  who  created 
Robert  de  Vere,  then  earl  of  Oxford,  marquess  of  Dublin  for  life,  by 
a  charter  Avhich  is  entered  on  the  rolls  of  parliament.^  But  the  name 
of  marchio,  or  marquess,  had  long  before  been  applied  to  both  earls 
and  barons,  especially  those  who  were  entrusted  with  the  defence  of 
the  frontiers  or  marches  of  the  kingdom,  whence  they  were  also 
called  lords  marchers :  and  afterwards  (as  we  have  seen)  it  became  a 
special  dignity,  })laced  next  beneath  that  of  duke,  and  immediately 
above  that  of  carl.*'  The  ofiice  of  lords  marchers  of  the  Welsh 
frontier  was  abolished  by  stat.  27  Hen.  VIII.  c.  xxvi.;  but  those  on 
the  Scottish  frontier  seem  to  have  existed  till  the  accession  of  James  I. 
to  the  English  crown. ^  The  next  creation  of  a  marquess  was  that  of 
John  Beaufort,  carl    of   Somerset,  which   gave   rise    to    a    singular 

'  Miulox,  15aronia  Angl.  b.  i.  c.  i.  p.  143.     Lyttleton,  Ilist.  Ilcn.  II.  vol.  ii.  p.  217. 

^  Blackst.  Com.  b.  i.  c.  xii.  p.  39b. 

^  Cniisc!  on  Diirn.  c.  i.  §  52,  53. 

*  lihifkst.  Com.  b.  i.  c.  xii.  p.  397.  •'  Cruise  on  Dign.  c.  i.  §  5G. 

c  Selden,  Tit.  of  Hon.  Part  2.  e.  v.  §  30.  '  4  Inst.  281. 
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circumstance.  The  earl  was  created  marquess  of  Dorset  by  kinf^ 
Richard  II.,  but  was  deprived  of  that  title  by  king  Henry  IV.  The 
commons  afterwards  petitioned  the  king  that  lie  might  be  restored  to 
the  rank  of  marquess ;  but  the  roll  of  parliament  informs  us,  that 
sur  ceo,  le  dit  conte,  engenulant,  moult  liumhlement  pria  an  roy,  que 
comme  le  noun  de  marquis  fust  estrancje  noun  en  cest  roialme,  qil  ne 
luy  vorroit  ascunement  donner  eel  noun  de  marquis.  Car  jamais  par 
congie  du  roy  il  ne  vorroit  porter  rC accepter  sur  luy  nul  tel  noun  en 
ascun  maniere ;  mats  nientmeins  le  conte  moidt  cordialement  remercia 
les  seigneurs  et  les  commens  de  leur  hones  coers  et  volonte,  celle  partie.^ 

The  most  modern  title  of  dignity  in  the  peerage  is  that  of  viscount, 
which  in  point  of  rank  is  between  that  of  earl  and  of  baron,  and  is 
the  same  name  that  designates  the  office  of  sheriff  converted  into  a 
dio-nity.^  This  title  was  first  introduced  into  England  by  king 
Henry  VI.,  who  created  John  lord  Beaumont  viscount  Beaumont  by 
letters  patent ;  and  it  is  remarkable  that  though  lord  Beaumont  was 
created  an  English  viscount,  his  title  was  derived  from  a  place  in 
France.'^ 

With  respect  to  the  precedence  of  peers  among  themselves,  it  is, 
in  the  first  place,  to  be  observed,  that  at  common  law  the  king  by  his 
prerogative  royal  might  give  such  honour  and  precedence  to  his 
councillors  and  other  subjects  as  should  be  seeming  to  his  wisdom, 
which  prerogative  Avas  so  declared  by  act  of  parliament.^  Coke 
accordingly  cites  cases  where  precedence  was  given  at  the  creation  of 
peers  above  peers  of  more  ancient  creation.  In  the  law  of  Scotland, 
however,  it  is  held  by  Mackenzie  that  the  king  cannot  create  a  new 
earl  to  precede  earls  already  created ;  for  there  being  a  precedency 
acquired  to  the  former  earls  by  their  first  gift,  the  king  cannot  by 
any  new  gift  prejudice  third  persons.-^  The  relative  rank  of  the 
different  orders  of  duke,  marquess,  earl,  viscount,  and  baron,  was 
originally  determined  at  common  law ;  and  there  do  not  appear  to  be 
any  cases  where  that  arrangement  of  classes  was  interfered  Avith  by 
the  prerogative.  King  Henry  VIII.  was  content  to  bind  and  limit 
his  prerogative  by  act  of  parliament,  31  Hen.  VIII.  c.  x.,  concerning 
the  precedency  of  his  great  officers  and  his  nobility,  to  avoid  con- 
troversies for  precedency,  and  probably  at  the  desire  of  the  ancient 
nobility.  On  this  statute,  so  far  as  it  regards  the  precedency  of  the 
great  officers  of  state  and  the  royal  family,  sufficient  has  already  been 
said.  It  is  thereby  enacted,  after  defining  the  precedency  of  dukes 
and  other  lords,  being  of  the  blood  royal,  or  holding  groat  offices  of 
state,  that  all  other  dukes  not  before  mentioned,  mar(pics!:^es,  earls, 

'   Selden,  Tit.  of  lion.  Part  2.  c.  v.  §  30.  =  IbM.  §  31.  L>  Inst.  5. 

3  Seld.  ibid.  *  •*  1"=^^-  ^W. 

^  Mackenzie  on  Prcced.  Quest,  xl.  p.  91. 
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viscounts,  and  barons,  not  having  any  of  the  offices  aforesaid,  shall 
sit  and  be  placed  after  their  ancientie,  as  hath  been  accustomed. 
And  thereupon  loi'd  Coke  holds,  that  if  the  king  should  create  an 
archduke,  yet  liy  force  of  the  words  all  other  dukes,  he  shall  not  take 
place  of  any  duke  that  was  his  ancient;  et  sic  de  similihus.^  Thus  it 
appears,  that  the  prerogative  is  restrained  not  only  from  altering  the 
precedence  of  the  nobility  in  parliament,  but  from  conferring  pre- 
cedence on  any  new  order  of  dukes,  marquesses,  earls,  viscounts  or 
barons,  excepting  with  the  ancient  orders,  and  according  to  the  rules 
laid  down  in  the  act.  But  the  statute  only  extends  to  regulate 
precedence  in  the  parliament  and  council;  and  the  prerogative  of  the 
crown,  as  the  fountain  of  honour,  is  therefore  unlimited,  as  at 
common  law,  excepting  in  those  assemblies.  Thus  it  seems  that  the 
crown  may  create  a  baron  with  precedency  above  more  ancient 
barons,  except  in  the  parliament  and  council-chambers.  But  though 
the  prerogative  can,  excepting  in  those  assemblies,  grant  any  pre- 
cedence to  any  subject,  yet  it  does  not  follow  that  the  prerogative 
extends  to  create  a  baron  with  precedence  in  right  of  his  barony 
above  peers  of  higher  rank ;  because  it  may  be  argued  that  the  orders 
and  degrees  of  the  peers  are  settled  by  the  common  law,  and  cannot 
therefore  be  altered  by  any  other  avithority  than  that  of  parliament. 

If  any  question  be  moved  in  parliament  for  privilege  or  precedency 
of  any  lord  of  parliament,  it  is  to  be  decided  by  the  lords  of  parliament 
in  the  house  of  lords,  as  all  privileges  and  other  matters  concerning 
the  lords'  house  of  parliament  are,  as  privileges  and  other  matters  con- 
cerning the  house  of  commons  are  by  the  house  of  commons  to  be 
decided.- 

But  the  determination  of  the  places  and  precedences,  of  others 
belongs  to  the  court  of  the  constable  and  marshal,  unless  any  question 
should  arise  upon  the  act  of  parliament  3 1  Hen.  VIII. ;  for  that  being 
part  of  the  law  of  the  realm,  as  all  other  statutes  are,  is  to  be  decided 
by  the  judges  of  the  common  law.^ 

We  must  now  l)riefly  consider  the  manner  in  which  peers  are  created. 
Tlie  right  of  peerage  was  originally  territorial ;  that  is,  annexed  to 
lands,  honours  castles,  manors,  or  the  like,  the  proprietors  and  pos- 
sessors of  which  were,  in  right  of  those  estates,  allowed  to  be  peers  of 

'  4  Inst.  362.  In  the  case  of  the  Earl  of  Banbury,  28  INIarch,  &o.  1628,  it  was 
clearly  held  that  the  crown  could  not  interfere  with  the  placing  of  the  lords 
af'Cf)rdin<T  to  their  ancientios  ;  but  the  earl  was  allowed  the  jirecedence  granted  to 
him  above  more  ancient  carls  at  the  recjuest  of  the  king,  and  by  the  consent  of  those 
lords,  on  the  express  understanding  that,  the  carl  being  old  and  childless,  that 
exception  to  the  law  could  not  continue  beyond  his  life.  Lords'  Jom-nals,  iii.  p. 
703.  708.  715.  732. 

-  4  Inst.  363.     13  Rep.  63.     Hale,  Jurisd.  of  II.  of  L.  c.  xvii.  p.  104,  105. 

3  4  Inst.  363.     Co.  Litt.  391.  b.    ilale.  Hist,  of  the  Com.  Law,  c.  ii.  p.  37,  38. 
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the  realm,  and  were  summoned  to  parliament,  to  do  suit  and  service 
to  their  sovereign;  and  when  the  land  was  alienated,  the  dignity- 
passed  with  it  as  appendant.  And  thus  in  the  11th  Hen.  VI.  the 
possession  of  the  castle  of  Arundel  was  adjudged  to  confer  an  earldom 
on  its  possessor.^  But  the  earldom  of  Arundel  has  been  mentioned 
as  an  instance  of  an  earldom  by  prescription^ ;  and  in  the  3rd  of 
Charles  I.  Thomas  Earl  of  Arundel  obtained  a  private  act  of  parlia- 
ment for  annexing  the  castle  and  honour  of  Arundel  to  the  dignity  of 
Earl  of  Arundel  and  for  entailing  the  same.^  And  it  seems  that  there 
is  noAV  no  peerage  by  tenure  subsisting  as  such.*  When  alienations 
grew  frequent,  the  dignity  of  the  peerage  was  confined  to  the  lineage 
of  the  party  ennobled,  and  instead  of  territorial  became  personal. 
Actual  proof  of  a  tenure  by  barony  became  no  longer  necessary  to 
constitute  a  lord  of  parliament ;  but  the  record  of  the  writ  of  summons 
to  him,  or  his  ancestors,  was  admitted  as  sufficient  evidence  of  the 
tenure.'' 

Peers  are  now  created  by  wa'it  or  patent.  The  creation  by  writ, 
or  the  king's  letter,  is  a  summons  to  attend  the  house  of  peers  by  the 
style  and  title  of  that  barony  w^hich  the  king  is  pleased  to  confer'' ; 
that  by  patent  is  a  royal  grant  to  a  subject  of  any  dignity  and  degree 
of  peerage.  The  creation  by  writ  is  the  more  ancient  way.  It  was 
always  the  practice,  Avhenever  our  kings  were  desirous  of  convening  a 
magnum  consilium,  or  parliament,  to  call  for  the  attendance  of  their 
nobility  by  writs  of  summons  addressed  to  each  of  them.  And  we 
have  seen,  that  according  to  an  article  in  Magna  Charta,  particular 
writs  were  sent  only  to  the  greater  barons.  Subsequently  the  crown 
issued  writs  of  summons  to  persons  not  possessed  of  baronies,  by  virtue 
of  which  they  were  seated  among  the  peers,  and  acquired  the  rank  and 
title  of  barons.  This  mode  of  creating  peers  by  writ,  without  a  ter- 
titorial  barony,  is  said  to  have  commenced  in  the  reign  of  king 
Henry  III.^  Writs  of  summons  were  also,  and  are  still,  issued  to  the 
judges,  the  attorney  and  solicitor-general,  the  master  of  the  Rolls, 
and  the  king's  sergeants,  as  assistants  and   attendants  of  the  house 

'  Seld.  Tit.  of  Hon.  2d  part,  c.  ix.  §  5. 

2  1  Bulstr.  196.  And  see  Lords'  Report  on  the  Dignity  of  the  Peerage,  Rep.  3. 
p.  57. 

3  Cruise  on  Dign.  c.  ii.  p.  58.  §  122. 

*  Berkeley  Peerage  case.  And  First  Report  of  the  Lords  on  the  Dign  of  a 
Peer,  397. 

•'■  Blackst.  Com.  b.  i.  c.  xii.  p.  400. 

G  As  to  the  creation  of  a  peer  by  the  same  title  by  whi(,-li  another  peer  sits  in  the 
house,  see  the  case  of  the  Baroness  Bath,  1794.  Pari.  Hist.  v.  30  p.  574.  There 
the  creation  of  Miss  Pultney  to  be  Baroness  Bath  Avas  objected  to  in  the  house  of 
lords  on  the  ground  that  there  was  a  INIarquess  of  Bath. 

■^  Cruise  on  Dign.  c.  iii.  pp-  68,  69. 
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of  peers,  though  not  to  the  masters  in  chancery ;  but  the  form  of 
their  writs  differs  from  those  of  the  lords.  Thus  the  writs  to  the 
assistants  and  attendants  command  them  quod  intersitis  nobisciim,  et 
cum  ccBteris  de  consilio  nostro  (and  sometimes,  anciently,  nobiscum  only); 
super  prcemissis  tractaturi  vcstrumque  corisilium  impensuri.  But  the 
Avrits  to  the  barons  were  quod  intersitis  cum  pralatis,  magnatibvs,  et 
procerihus.  And  this  difference  still  continues.^  The  assistants  and 
attendants  being  summoned  as  such,  to  sit  as  councillors,  and  not  as 
peers,  their  summons  and  sitting  did  not  ennoble  them.  As  for  the 
spiritual  lords,  they  being  summoned  in  right  of  their  bishoprics  only, 
could  not  thereby  acquire  hereditary  baronies  by  writ.^ 

It  is  now  fully  settled  that  a  man  is  not  ennobled  by  a  writ  of 
summons  unless  he  actually  take  his  seat  as  a  peer,  whereby  his 
blood  becomes  ennobled  to  him  and  his  heirs  lineal,  both  male  and 
female.^  But  it  has  at  different  times  been  doubted  whether  sum- 
mons and  sitting  in  parliament  alone  were  sufficient  to  constitute  an 
hereditary  peerage  ;  for  the  ancient  records  show  great  irregularity 
in  the  summons  to  parliament,  some  persons  having  received  writs 
only  once,  some  twice,  and  some  during  their  lives ;  but  none  were 
sent  to  their  descendants.'*  This  may  perhaps  be  satisfactorily  ex- 
plained by  suggesting  that  our  ancient  kings,  in  those  cases,  issued 
their  writs  of  summons  to  persons  not  barons  by  tenure,  —  in  the 
exercise  of  that  general  prerogative  right  which  the  crown  has  to 
the  service  and  advice  of  all  its  subjects.  They  Avere  bound  by 
Magna  Charta  to  summon  all  the  greater  barons  ;  and  they  probably 
found  it  convenient  to  add  to  that  assembly,  for  temporary  or  special 
reasons,  particular  persons  not  of  that  order,  and  who  were  not 
necessarily  summoned  on  subsequent  occasions,  because  they  were 
not  within  the  provisions  of  that  law.  It  does  not  apjiear  that  the 
barons  by  tenure  ever  objected  to  persons  being  summoned  to  sit 
with  them  who  were  not  so. 

It  seems  that  before  the  reign  of  Richard  II.  a  writ  of  summons 
to  parliament,  and  sitting  in  parliament  under  such  writ,  were  not 
considered  as  giving  an  hereditary  right  to  the  descendants  of  the 
person  so  summoned ;  and  probably  this  rule  of  law,  as  it  may  now 
be  considered,  was  not  adopted  till  long  after  the  reign  of  Richard  II.' 

'  Cruise  on  Dign.  c.  iii.  pp.  70,  71.  ILilo,  .Jurisd.  of  the  II.  of  L.  c.  ii.  pp.  12,  13. 
Macfpieen,  Pract.  of  tlic  House  of  Lords,  p.  86.  n. 

-  Lords'  First  Report  on  the  Dignity  of  the  Peerage,  p.  393. 

'Co.  Litt.  16.  a. ;  16.  b.  Lord  Abergavenny's  ca.w,  12  Kep.  Skin.  436.  It 
seems  that  it  may  be  by  proxy.  In  Lord  Howard  de  A\'aldc'n's  case  Lord  Scropo 
was  seated  as  his  proxy,  Camden,  Eliz.  542. 

■*   Dugdale,  Summons,  pref.     Dngd.  Baron,  v.  ii.  pra-t'. 

■'  Lords'  Tliird  lle[).  on  Dign.  of  the  Peer.  p.  265. 
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It  was,   however,   cleai'ly  established  in  the  time  of  Coke ',  and  has 
been  lately  confirmed  in  several  cases.  ^ 

It  is  a  very  ancient  practice  to  call  up  the  eldest  sons  of  carls, 
or  other  peers  of  higher  rank,  to  the  house  of  lords  by  writ,  by  the 
title  of  a  barony,  vested  in  their  fathers  ;  and  in  all  such  cases  they 
have  been  allowed  to  take  their  place  in  parliament  according-  to  the 
antiquity  of  the  barony  by  the  name  of  which  they  were  sunnnoned, 
though  they  could  not  claim  any  precedency  in  parliament  by  reason 
of  their  rank  by  courtesy  as  the  eldest  sons  of  dukes,  marquesses, 
or  earls.^  The  first  case  of  this  nature  appears  to  be  that  of  Thomas 
Arundel,  Lord  Maltravers,  son  to  Richard  Fitzallan,  Earl  of  Arundel, 
in  the  twenty-second  year  of  King  Edward  IV.'*  There  arc  but 
two  instances  of  the  eldest  sons  of  barons  being  called  up  to  the 
house  of  lords  in  that  manner  by  writ  of  summons,  in  both  which 
the  fathers  had  in  them  several  baronies.  The  first  was  William 
Parker,  the  eldest  son  of  Edward  Lord  Morley,  1  James  I.,  by  the 
title  of  Monteagle  ;  and  the  second  was  Conyers  Darcie,  eldest  son 
of  the  Lord  Darcie,  Meynell,  and  Conyers,  by  the  name  of  Lord 
Darcie.  And  they  both  were  allowed  to  take  place  according  to 
the  antiquity  of  those  baronies  vested  in  their  fathers. 

Creation  by  patent  is  somewhat  different  in  its  effect  from  creation 
by  writ ;  for  not  only  the  blood  of  the  grantee  is  thereby  ennobled 
before  he  takes  his  seat  as  a  peer,  but  where  a  dignity  is  granted 
to  a  man  by  patent  it  enures  to  him  and  his  heirs  according  to  the 
limitations  thereof,  though  he  never  himself  makes  use  of  it'^;  and 
in  the  letters-patent  there  must  be  words  to  direct  the  inheritance, 
else,  according  to  Coke,  the  dignity  enures  only  to  the  grantee 
for  life.*^  But  Coke  holds  that  a  dignity  could  not  be  granted 
for  years,  otherwise  it  might  go  to  executors  and  administrators ; 
and  Hargrave  doubts  the  legality  of  creations  of  peers  for  life,  on 
the  ground  that  the  hereditary  quality  seems  to  be  of  the  essence  of 
our  peerage;  and  that  attributing  to  the  crown  a  prerogative  of 
creating  peers  for  life  only,  is  to  invest  the  crown  with  a  power  of 
gradually  destroying    the    peerage    in    its   subsisting    state.''      That 

1  Co.  Litt.  16.  a.;  16.  b. 

'    *  Vaux  case,  5  CI.  and  Fin.  526. ;  Brayes'  case,  6  CI.  and  Fin.  757. ;  Camoys'  case, 
6^C1.  and  Fin.  789.;  Hastinj^s'  case,  8  CI.  and  Fin.  157. 

2  West,  Inquiry  into  the  Manner  of  Creating  Peers,  p.  50. 
*  Cruise  on  Dign.  c.  iii.  p.  81.  §  39,  40,  &c. 

5  Co.  Litt.  9.  16.  b. ;  and  note  3.     King  t^.KnolIys.     1  Lord  Raynj.  10. 

6  Co.  Litt.  9.  16.  a. ;  16.  b.  9  Rep.  97,  98.  12  Rep.  Lord  Abergavenny's 
case. 

''.  Co.  Litt.  16.  b.  note  a.  In  the  case  of  the  barony  of  Berkeley,  the  lords  asked 
the  counsel  for  the  claimant  whether,  the  barony  being  contended  to  be  by  tenure, 
it  might  not  go  to  executors,  administrators  and  assigns,  with  Berkeley  Caotle  ;  and 
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argument  seems  to  be  of  great  weight,  especially  as  the  question 
never  has  l)ecn  adjudicated  upon  by  the  liouse  of  lords,  and  therefore 
rests  more  upon  principles  than  on  authority.  There  are,  however, 
three  precedents  of  the  creation  of  peers  for  life,  namely,  Robert 
de  Vere,  created  marquess  of  Dublin  in  the  reign  of  Richard  II. ; 
Thomas  Beaufort,  created  Duke  of  Exeter  in  that  of  Henry  IV. ; 
and  Edward  Plantagenet,  created  Earl  of  Rutland  in  that  of  Richard 
II.  :  and  a  few  of  peeresses ;  for  instance,  INIargaret,  Duchess  of 
Xorfolk,  and  Mary  Compton,  Countess  of  Buckingham,  created  in 
the  reigns  of  Richard  II.  and  James  L'  But  in  none  of  those  cases 
was  the  validity  of  the  limitation  for  life  affirmed  by  the  house  of 
lords,  or  any  other  tribunal ;  and  the  precedents  of  the  creation  of 
peeresses  for  life  do  not  seem  to  deserve  much  weight,  because  they 
could  only  enjoy  the  nominal  dignity,  not  being  capable  of  summons, 
or  sitting  in  the  liouse  of  lords. 

Mr.  Justice  Doderidge-  in  his  treatise  of  Dignities,  lays  it  down 
that  the  crown  may  grant  peerages  for  the  life  of  the  grantee,  or 
vour  autre  vie,  that  is  to  say,  during  the  life  of  some  other  person ; 
though  he  qualifies  his  assertion  as  to  the  latter,  by  the  words,  as 
some  hold  opinion,  and  refers  to  a  case  in  the  year-book  of  the  32 
Henry  VI.,  p.  29,  30.,  where  Sergeant  Danby,  arguing  on  a  question 
of  misnomer,  says  posito  que  home  soit  fait  conte  a  terme  d'  outer  vie, 
&c.  It  may  be  argued  that,  as  the  judges  discussed  the  case  supposed 
by  Danby,  such  a  limitation  was  held  legal.  But  that  inference  may 
perhaps  not  be  entitled  to  much  weight,  unless  so  far  as  to  show  that 
the  limitation  in  question  was  not  held  to  be  so  palpably  illegal  as 
to  be  absurd  when  used  as  an  hypothetical  case  for  the  purpose  of 
ar"-ument,  according  to  the  method  of  judicial  investigation  in  use 
at  that  time.  In  one  way,  however,  it  is  clear  that  the  crown  may 
create  a  peer  pour  autre  vie,  namely,  by  calling  the  eldest  son  of  a 
peer  to  the  house  of  lords  by  a  barony  which  is  in  his  father.  There 
the  title  enures  during  the  father's  life ;  and  on  his  death,  the  suc- 
cession will  operate  by  Avay  of  merger,  so  that  the  two  avIII  become 
one  dignity.  And,  by  analogy,  the  crown  may  perhaps  create  a 
peer's  eldest  son  to  be  a  peer  during  his  father's  life  by  patent.  But 
the  manifest  inconveniences  and  absurdities  which  nuist  arise  from 
such  limitations ^  in  all  cases  where,  by  the  death  of  the  person  on 
whose  life  the  duration  of  the  peerage  depends,  the  person  so  created 


Mr.  Brougham  was  forced  to  confess  that,  according  to  liis  argument,  it  might  be 
so.     This  was  thought  to  be  a  strong  ground  for  not  allowing  tiie  claim. 

'  Cruise  on  Dign.  c.  i.  §  56. ;  c.  iv.  §  19,  20,  21. 

*  Doderidge  on  Nobil.  ch.  Barons  by  Patent. 

3  Earl  of  Devon's  case,  2  Dow  &  Clark,  205. 
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would  become  a  commoner,  furnish  a  strong,  and  perhaps  conckislve 
argument  against  their  legality. 

There  are  several  modern  instances  of  dignities  granted  for  life, 
with  a  remainder  over.  Thus  in  1 7  84,  Hugh,  duke  of  Northumberland, 
was  created  Lord  Louvaine,  Baron  of  Alnwick,  with  remainder  to 
his  second  son  and  the  heirs  of  his  body  ;  and  in  1786,  George,  Duke 
of  Montague,  was  created  Lord  Montague,  with  remainder  to  his 
grandson,  Lord  Henry  James  Montague,  second  son  of  Henry,  Duke 
of  Buccleugh,  and  the  heirs-male  of  his  body.  But  there  is  not  the 
objection  to  the  validity  of  such  creations  which  Hargrave  urges 
against  peerages  for  life.  For  it  would  be  difficult  to  shew  that  the 
grant  of  a  dignity  for  life,  with  a  remainder  over  for  an  estate  of 
inheritance,  is  in  substance  any  thing  more  than  a  particular  modifica- 
tion of  the  hereditary  devolution  of  the  dignity  ^  by  means  of  a 
limitation  to  the  grantee  for  life,  with  remainder  to  another  person 
in  tail  or  in  fee  ;  which  involves  nothing  inconsistent  with  the  here- 
ditary nature  of  the  jjeerage  contended  for  by  Hargrave,  and  the 
maintenance  of  that  order  as  it  now  subsists. 

Peers  created  by  letters-patent  are  also  summoned  by  writ  to  par- 
liament. But  the  writ  is  a  mere  consequence  of  the  i-ight  given  by 
the  letters-patent,  and  depending  on  the  construction  of  that  in- 
strument. ^ 

It  is  a  general  principle,  that  dignities  are  of  the  nature  of  real 
property,  and  their  descent  is  governed  by  rules  analogous  to  those 
which  regulate  the  descent  of  land,  with  but  few  exceptions.^  Thus  a 
dignity  may  be  entailed  with  remainder  over.^  But  we  have  seen, 
that  if  a  man  be  generally  called  by  a  writ  of  summons  to  parliament, 
and  sits  by  virtue  thereof,  his  blood  is  ennobled  to  him  and  his  heirs 
lineal,  both  male  and  female  ;  that  is  to  say,  the  heirs  of  his  body,  and 
not  his  heirs  collateral,  xind  if  a  man  is  created  a  baron  to  him  and 
his  heirs,  and  has  issue  a  son  and  a  daughter  by  a  first  wife,  and  a  son 

'  But  grants  of  dignities  in  remainder,  it  seems,  operate  as  new  grants.  Fearne, 
Exec.  Devises,  ch.  4.  §  11.  p.  529.  1  Ld.  Raym.  52.  ;  Shower's  cases,  in  Pail.  ii. 
Still  the  argument  holds  good. 

2  Lords'  First  Rep.  on  the  Dign.  of  the  Peer.  p.  393.  Hence  the  question  arises, 
what  would  be  the  effect  of  a  writ  being  issued  on  a  wrong  construction  of  letters- 
patent,  or  by  virtue  of  the  letters-patent,  but  to  a  wrong  person,  if  the  person  so 
erroneously  summoned  were  to  take  his  seat  ?  Would  a  barony  by  writ  be  thereby 
created  ?  Elsyng  mentions  a  curious  precedent  of  an  erroneous  sunnnons  by  writ. 
Roger  de  Quincy  was  summoned  under  the  supposition  tliat  his  elder  brother  had 
died  in  the  Holy  Land.  The  ekler  brotlier  returned,  but  Roger  was  not  displaced  ; 
whereby,  saith  the  precedent,  the  title  of  honour  icas  settled  in  him  as  an  inheritance, 
and  could  not  he  taken  from  him.     Elsyng  on  Pari.  55. 

^  Cruise  on  Dign.  c.  iv.  per  tot.  c.  v.  §  1. 

*  Ibid.  c.  iv.  §  12.  §  16.     Nevil's  case,  7  Rep.  33. 
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by  a  second ;  after  his  death  the  eldest  son  dying  in  possession  of  the 
barony  without  issue,  the  son  by  the  second  wife,  and  not  the  daughter 
by  the  first,  will  succeed  to  the  dignity, —  which  would  have  been 
otherwise  as  to  land,  before  stat.  3  &  4  WiU.  IV.  c.  106.,  according 
to  the  doctrine  possesslo  fratris.^  A  dignity  may  be  limited  to  heirs- 
general  by  letters-patent,  but  is  usually  made  descendible  to  the 
heirs-male  of  the  body  of  the  person  first  ennobled.^  And  a  dignity 
may  be  granted  to  the  heirs-male  of  the  grantee  for  ever ;  that  is 
to  say,  to  his  heirs-male,  both  collateral  and  lineal,  as  well  as  to  the 
heirs-male  of  the  body.  This  was  decided  though,  after  much  doubt, 
in  the  case  of  the  earldom  of  Devon.^ 

Women  are  capable  of  inheriting  dignities,  and  ti'ansmitting  them 
to  their  posterity :  but  where  there  are  several  sisters  heiresses  of  a 
dignity  they  cannot  inherit  it  together,  and  the  eldest  has  no  right 
of  primogeniture ;  consequently  the  dignity  remains  suspended,  or  in 
abeyance.  But  the  king,  as  the  sovereign  of  honour  and  dignity, 
may  confer  the  dignity,  by  his  prerogative,  upon  which  of  the 
daughters  he  pleases.^  Or  after  their  or  either  of  their  decease  upon 
any  one  of  the  co-heirs  between  whom  the  dignity  is  in  abeyance.'^ 
And  the  long  duration  of  an  abeyance  is  no  objection  to  a  claim  to 
be  reported  one  of  the  co-heirs  by  the  house  of  lords.^  And  if  at 
any  time  one  of  the  heiresses  survives  the  others,  or  by  the  extinction 
of  all  the  descendants  of  such  sisters  but  one,  there  remains  but  one 
heir  or  heiress  to  the  dignity,  the  abeyance  is  terminated,  and  the 
person  who  is  the  sole  heir  becomes  immediately  entitled  to  the 
dignity.^ 

It  has  been  decided  by  the  house  of  lords,  that  where  a  barony 
was  in  abeyance  between  two  persons,  the  attainder  of  one  of  them 
for  high  treason  did  not  terminate  the  abeyance,  so  as  to  give  the 
other  co-heir  a  right  to  the  barony  * ;  and,  indeed,  it  has  been  doubted 
whether  the  attainder  of  one  co-heir  for  high  treason  did  not  preclude 
the  crown  from  terminating  the  abeyance  in  favour  of  another  co-heir. 
But    the    house    of  lords  has  lately  resolved,  upon  the   unanimous 

'  Cro.  Car.  437.     Collins,  195.  286.     8  CI.  &  Fin.  164. 

2  Cruise  on  Dign.  c.  v.  §  87,  88. 

^  Earl  of  Devon's  case,  2  Dow.  &  Clarke,  App.  cases,  200.  The  grant  was  to 
Sir  Edward  Courtney  and  his  heirs-male  for  ever.  Sir  Edward  died  unmarried  in 
l.'i^n.  His  heir-male  was  Sir  William  Courtney  of  rowderham.  From  Sir 
AN'illium  Courtney  the  claimant  was  lineally  descended;  and  the  claim  -was 
allowed. 

*  Co.  Litt.  165.  a.  •'  Hastings'  case,  8  CI.  and  Fin.  158. 

^  Lord  Vaux  of  Harrowden's  case,  5  CI.  &  Fin.  526.  And  see  6  CI.  &  Fin. 
757-789.  868.     8  CI.  &  Fin.  144.     10  CI.  &  Fin.  957. 

"'  Cruise  on  Dign.  c.  v.  §  56.  61.  Case  of  the  Barony  of  Willoughby  dc  Broke, 
Collins,  321.     Skin.  11.  4.32. 

"  Cruise  on  Dign.  c.  v.  §  75,  76.     Case  of  Barony  of  Beaumont,  1794-5. 
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opinion  of  tlie  judges,  that  the  attainder  of  a  co-heir  does  not  produce 
that  effect.' 

The  rank  of  Scotch  and  Irish  peers  was  regulated  by  statute  at  the 
time  of  the  unions  of  those  kingdoms  with  EngUuid,  when  an  im- 
portant change  took  place  in  the  whole  peerage. 

By  the  acts  of  union  with  Scotland,  all  peers  of  Scotland  are 
declared  to  be  peers  of  Great  Britain,  and  rank  after  those  of  the 
same  degree  at  the  time  of  the  union,  a.d.  1707:  and  the  acts  of 
union  with  Ireland  make  all  peers  of  Ireland  peers  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  assigning  to  all  Irish  peerages 
existing  at  the  time  of  the  union  precedence  immediately  after  persons 
holding  peerages  of  the  like  degree  in  Great  Britain,  subsisting  at  the 
time  of  the  union  ;  and  enacting,  that  all  peerages  of  Ireland  created 
after  the  union  shall  have  rank  with  the  peerages  of  the  United 
Kingdom,  according  to  the  dates  of  their  creations. 

The  acts  of  union  have  already  been  considered  ;  and  it  will  there- 
fore here  suffice  to  shew  their  general  effect  on  the  nobility  of  the 
three  kingdoms.  The  rights  of  the  temporal  peers  of  England  were 
thus  modified  by  the  acts  of  union  with  Scotland  :  they  became  peers 
of  a  new  kingdom,  the  kingdom  of  Great  Britain ;  and  there  were 
associated  with  them,  in  the  exercise  of  their  legislative  and  judicial 
functions,  sixteen  persons,  peers  of  Scotland,  elected  by,  and  rc})re- 
senting  the  peers  of  Scotland,  and  made  by  the  act  of  union  peers  of 
the  New  Kingdom  of  Great  Britain.  There  were  also  associated 
with  the  peers  of  England,  except  in  the  exercise  of  the  legislative 
and  judicial  functions,  all  the  peers  of  Scotland,  entitled  to  all  the 
rights  and  privileges  of  the  peerage  of  England,  except  the  rights  and 
privileges  incident  to  their  legislative  and  judicial  functions ;  and 
these  were  also  made  peers  of  Great  Britain.  Added  to  these,  there 
were  the  peei's  of  Great  Britain  created  after  the  union,  forming,  with 
the  peers  of  England  before  the  union,  and  the  sixteen  Scotch  re- 
presentative peers,  the  lords  temporal  in  Parliament ;  and  with  all 
the  peers  of  England  and  Scotland  created  before  the  union,  the 
peerage  of  Great  Britain.^ 

These  observations  are  also  applicable  to  the  acts  of  union  with 
Ireland,  but  with  the  following  distinctions :  1.  The  election  of  the 
sixteen  peers  of  Scotland  is  for  the  parliament  only  in  which  they 

'  Case  of  Barony  of  Camoys,  1839,  5  Bing.  New  Ser.  754.  Case  of  Barony  of 
Beaumont,  1 842,  6  Clk.  &  Finel.  868.  Note,  that  in  the  case  of  the  Barony  of  Ca- 
moys the  attorney-general  (Campbell)  argued,  that  tlic  person  from  wiiom  the 
claim  was  traced  was  a  banneret,  and  not  a  lord  of  parliament,  being  called  a  ban- 
neret in  divers  records;  but  the  house  held  that  he  was  a  lord  of  parliament  not- 
withstanding. 

2  Lords'  First  Report  on  the  Dignity  of  a  Peer,  p.  121. 
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are  elected,  their  rights  detemilnlng  with  the  dissolution  of  that  par- 
liament; but  the  twenty-eight  representative  Irish  peers  are  elected 
for  life.  2.  The  Irish  peers,  who  are  not  of  the  number  of  the 
twenty-eight  representative  peers,  may  divest  themselves  of  their 
privileges  of  peerage,  by  sitting  in  the  commons  house  of  parliament, 
to  which  the  Scotch  peers  are  not  eligible.  3.  The  power  of  creating 
new  peers  of  Ireland  is  reserved  to  the  crown ;  whereas  the  prero- 
gative is  restrained  from  creating  new  peers  of  Scotland  by  the  con- 
struction of  22nd  article  of  union. ^  The  words  of  that  article  are, 
"  Of  the  peers  of  Scotland  at  the  time  of  the  union,  sixteen  shall  be 
the  number  to  sit,"  &c.  :  and  the  words  of  the  Scotch  act,  incorpo- 
rated into  the  stat.  5  Ann,  c.  viii.,  are,  "  that  the  said  sixteen  peers, 
&C.,  shall  be  named  by  the  said  peers  of  Scotland  whom  they  repre- 
sent," &c.  It  follows,  that  the  crown  cannot  create  a  new  Scotch 
peerage  with  the  right  of  voting  at  the  election  of  the  sixteen  repre- 
sentative peers;  but  it  may  perhaps  seem  doubtful  whether  the 
crown  be  precluded  from  creating  new  Scotch  peers  without  such 
elective  rio-ht. 

Thus  it  appears,  that  the  first  act  of  union  created  a  new  kingdom 
of  Great  Britain,  and  constituted  a  new  peerage — the  peei'age  of 
Great  Britain:  and  the  second  created  another  new  kingdom  —  the 
United  Kingdom  of  Great  Britain  and  Ireland ;  and  constituted  a 
new  peerage — the  peerage  of  that  United  Kingdom.  ^ 

Let  us  next  take  a  view  of  a  few  of  the  principal  incidents  attending 
the  nobility,  exclusive  of  their  capacity  as  members  of  parliament  and 
hereditary  councillors  of  the  crown,  and  of  their  right  to  be  tried,  on 
chai'ges  of  treason,  felony,  or  misprision  of  either,  by  their  peers — 
which  we  have  before  considered.  A  peer  or  peeress  (either  in  her 
own  right  or  by  mamage)  cannot  be  arrested  in  civil  cases  ^ ;  and 
they  have  also  many  peculiar  privileges  annexed  to  their  peerage  in 
the  course  of  judicial  proceedings.  A  peer  sitting  in  judgment  gives 
not  his  verdict  on  oath,  like  an  ordinary  juryman,  but  upon  his 
honour  "* :  he  answers  also  to  bills  in  chancery  upon  his  honour,  and 
not  upon  his  oath  ^ ;  but  when  he  is  examined  as  a  witness,  eitlier  in 
civil  or  criminal  cases,  he  must  be  sworn  '^ ;  for  the  respect  which  the 
law  shows  to  the  honour  of  a  peer  does  not  extend  so  far  as  to  over- 
turn a  settled  maxim,  that  in  judicio  nan  creditur  nisi  JunitisJ  The 
honour  of  peers  Is,  however,  so  highly  tendered  by  the  law,  that  it  Is 
much  more  penal  to  spread  false  reports  of  them,  and  certain  other 
great  officers  of  the  realm,  than  of  other  men ;  scandal  against  them 

'  Lords'  First  Repoi't  on  the  Dignity  of  a  Peer,  p.  1'22,  12'3. 

'^  Ibid.  p.  123.  '^  Finch,  L.  355.     1  Ventr.  298. 

"  2  Inst.  49.  ■'   1  P.  Williams,  14G. 

<i  Salk.  512.  ■   Cro.  Car.  G4. 
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being  called  by  the  peculiar  name  of  scandulum  tiiaynatum,  and 
subjected  to  peculiar  punishments  by  divers  ancient  statutes.'  And 
not  only  words  spoken  in  derogation  of  a  peer,  a  judge,  or  other 
great  officer  of  the  realm,  are  held  to  be  more  heinous  than  if  they 
affected  ajiy  other  person,  but  though  they  be  such  as  would  not  be 
actionable  in  the  case  of  a  common  person,  yet  when  spoken  in 
disgrace  of  such  high  and  respectable  characters,  they  amount  to  an 
atrocious  injury,  which  is  redressed  by  an  action  on  the  case,  founded 
on  several  ancient  statutes  ^ —  as  well,  on  behalf  of  the  crown,  to 
inflict  the  punishment  of  imprisonment  on  the  slanderer,  as,  on  behalf 
of  the  party,  to  recover  damages  for  the  injury  sustained.^ 

A  peer  cannot  lose  his  nobility  but  by  death  or  attainder ;  though 
there  was  an  instance,  in  the  reign  of  Edward  IV.,  of  the  degradation 
of  George  Neville,  Duke  of  Bedford,  by  act  of  parliament'',  on 
account  of  his  poverty,  which  rendered  him  unable  to  support  his 
dignity.  And  Blackstone  observes,  that  this  is  a  singular  instance  ; 
which  serves  at  the  same  time,  by  having  happened,  to  show  the 
power  of  parliament ;  and,  by  having  happened  but  once,  to  show 
how  tender  the  parliament  hath  been  in  exercising  so  high  a  power.^ 
It  has,  indeed,  been  laid  down,  that  if  a  nobleman  wants  possessions 
to  maintain  his  estate,  he  cannot  press  the  king  in  justice  to  grant 
him  a  writ  to  summon  him  to  parliament.^  But  in  Lord  Shrews- 
bury's case,  the  judges  to  whom  it  was  referred,  after  noticing  the 
case  of  Neville  Duke  of  Bedford,  observe,  that  although  the  duke  had 
not  any  possessions  to  support  his  dignity,  yet  It  could  not  be  taken 
away  from  him  without  an  act  of  parliament.''  And  so  the  law  is 
noAv  settled. 

A  peeress,  however,  loses  her  peerage  by  marriage  with  a  com- 
moner, if  it  be  gained  by  marriage ;  but  if  she  be  noble  by  birth  or 
descent,  Avhosoever  she  marries,  yet  she  remains  noble,  for  rank  by 
birthright  is  indelible.  So,  if  a  woman  be  created  a  peeress,  she  will 
not  lose  her  dignity  by  marrying  a  commoner.^  And  Lord  Coke 
lays  it  down,  that  if  a  duchess  by  marriage  afterwards  marries  a 

'  Stat.  3  Ed.  I.  c.  xxxiv.  2  Rich.  II.  st.  1.  c.  v.  12  Rich.  II.  c.  xi.  Blackst. 
Com.  b.  i.  c.  xii.  p.  401,  2.     And  see  the  Earl  of  Northampton's  case,  12  Rep.  133. 

2  Ibid.  3  Blackst.  Com.  b.  iii.  c.  viii.  p.  123. 

-     *  4  Inst.  35,5.  ^  Blackst.  Cora.  b.  i.  c.  xii.  p.  402. 

6  Moor.  769.  12  Rep.  107.  So  resolved  in  the  case  of  Lord  Oo;le,  temp. 
Ed.  VI. 

'  12  Rep.  107.     12  Mod.  .56. 

8  Co.  Litt.  16,  b.  6  Rep.  53,  b.  Acton's  case,  4  Rep.  119.  But  if  a  queen 
dowager  marry  any  of  the  nobility,  or  under  that  degree,  yet  she  loscth  not  her 
dignity.  2  Inst.  50.  It  is  remarkable,  that  by  the  old  law  a  dowager  peeress 
married  to  a  commoner  might  still  retain  chaplains.  See  Acton's  case,  cited 
above. 
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baron,  she  remains  a  duchess,  and  docs  not  lose  her  title,  because  her 
husband  is  noble,  and  all  the  nobility  are  j^tecrs  of  each  othcr.^  But 
in  some  books  it  is  said,  that  if  a  woman  noble  by  marriage  marries 
one  of  inferior  nobility,  she  shall  be  styled  by  the  dignity  of  her 
second  husband.-  And  the  modern  usage,  of  peeresses  by  marriage 
married  to  commoners  retaining  their  titles,  is  clearly  contrary  to  the 
common  law.  Dignities  might  formerly  be  alienated  ^,  but  they  are 
now  inalienable :  for  it  is  settled  that  a  dignity  is  an  hereditament 
inherent  in  the  blood  of  the  first  grantee  and  his  heirs,  and  therefore 
cannot  be  alienated.^  And  it  is  also  decided,  that  a  dignity  or  title 
of  honour  cannot  be  surrendered  to  the  crown,  though  it  was  formerly 
held  that  it  might.'^ 

We  will  now  briefly  consider  the  nature  of  the  jurisdiction  to 
which  belongs  the  decision  of  claims  or  dignities.  That  jurisdiction 
seems  to  have  formerly  belonged  to  the  court  of  chivalry,  before  the 
lord  high  constable  and  earl  marshal,  proceeding  by  the  rules  and 
customs  of  chivalry,  not  by  those  of  the  common  law,  excepting  in 
cases  of  claims  to  dignities  annexed  to  the  possession  of  certain 
castles  or  manors •";  for  the  latter  species  of  dignities,  depending 
on  the  title  to  real  property,  was  not  within  the  jurisdiction  of  the 
constable  and  marshal.  But  from  the  decision  of  the  court  of 
chivalry  there  was  an  appeal  to  the  king'^,  who,  as  the  fountain  and 
sovereign  arbiter  of  honour,  is  the  ultimate  judge  in  all  matters  of 
this  nature.  Hence  it  became  usual,  about  the  time  of  king  Henry 
VIII.,  when  the  office  of  lord  high  constable  ceased,  except  pro  liac 
vice,  to  submit  all  claims  to  dignities  immediately  to  the  crown. ^ 
And  for  this  there  is  the  additional  reason,  that  writs  of  summons  to 
parliament  issue  out  of  chancery  by  virtue  of  the  royal  pi'crogative  ; 
and  therefore,  though  grantable  of  right  and  not  of  grace,  can  only  be 
obtained  by  suit  (and,  it  would  seem,  by  petition  of  right  ^)  to  the 
crown,  which  is  bound,  by  the  law  of  the  land  and  the  coronation- 
oath,  to  administer  right  to  all  its  subjects,  but  cannot  be  compelled 

>  Co.  Litt.  16,  b.     2  Inst.  50. 

2  Co.  Litt.  16,  b.  n.  6.  Duchess  of  Suffolk's  case.  Owen,  82.  S.  C.  O.  Bendloo, 
37.  At  the  coronation  of  King  Geo.  III.  the  duchess  dowager  of  Leeds,  then  the 
wife  of  Lord  Portmore,  claimed  to  walk  as  a  duchess,  but  was  refused.  Cruise  on 
Di^n.  c.  iii..§  75.     But  this  seems  to  have  been  incorrect. 

3  Cruise  on  Dign.  e.  Iv.  §  38,  p.  107,  8,  &c. 
-^  Ibid.  c.  iv.  §  48,  49. 

•■''  Ibid.  §  51.  56.  Purbcck  case,  Lords'  Joui-n.  vol.  xih  182,  a.  p.  1675.  Shower, 
Pari.  cas.  1.  Collins'  Claims,  293.  Co.  Litt.  16,  b.  note  7,  where  Ilargrave 
mentions,  that  Lord  Chancellor  Nottingham  was  zealous  to  establish  the  validity 
of  surrenders ;  and  Lord  Shaftesbury  took  the  lead  against  their  validity.  And  see 
Co.  Litt.  16,  a.  n.  2. 

*-  Cruise  on  Dign.  c.  vi.  §  I.  "4  Inst.  \1'>. 

*  Cruise  on  Dign.  c.  vi.  §  10.  '^  1  Lord  Kaym.  18.     Stanf.  Prcrog.  72. 
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to  do  so  by  any  tribunal  whatevci*.  Tims,  in  the  earl  of  Bristol's 
case,  A.D.  1626,  his  lordship  petitioned  the  lords,  "humbly  desiring 
them  to  become  mediators  for  him  to  his  majesty,  that  he  might  have 
his  writ  of  summons  which  had  been  withheld."  And  the  lords' 
committee  for  privileges  to  whom  the  petition  was  referred  reported, 
"that  it  will  be  necessary  for  tliis  house  humbly  to  beseech  his 
majesty  that  a  writ  of  summons  may  be  sent  to  this  petitioner,  and  to 
such  other  lords  to  whom  no  writ  of  summons  hath  been  directed  for 
this  parliament,  excepting  such  as  are  made  incapable  to  sit  in 
I^arliament  by  judgment  of  parliament,  or  any  other  legal  judgment." 
And  thereupon  the  Duke  of  Buckingham  signified  to  the  house,  that 
upon  the  Earl  of  Bristol's  petition,  the  king  had  sent  him  his  writ  of 
summons.^  And  in  the  Earl  of  Hertford's  case,  a.d.  1621,  though 
the  lords  issued  a  warrant  to  the  clerk  of  the  crown  in  chancery  for 
his  writ  of  summons  to  be  made  out,  the  chancellor  refused  the  wr^t 
by  the  king's  command.  It  was  afterwards  granted  at  the  suit  of 
the  lords,  who  sent  some  of  their  body  to  the  king  to  know  his 
pleasure  therein ;  but  the  earl  was  only  summoned  under  the  new 
creation,  and  not  as  heir  to  his  father^,  there  being  a  question  as  to 
his  legitimacy.  It  appears,  then,  that  the  ultimate  adjudication 
upon  claims  to  parliamentary  dignities  is,  according  to  strict  principle, 
a  part  of  the  royal  prerogative,  to  be  administered  by  the  crown, 
subject  to  those  constitutional  restraints  w^hich  the  law  has  provided 
for  all  the  acts  of  the  executive  branch  of  government.  Thus,  if  the 
tcrown  were  to  refuse  to  issue  a  writ  of  summons  to  an  undoubted 
peer  of  the  realm,  the  case  w,ould  be  analogous  to  that  of  the  refusal 
of  a  writ  to  elect  members  of  the  commons'  house  of  parliament. 
The  advisers  of  the  crown,  but  especially  the  chancellor,  or  other 
magistrate  having  the  custody  of  the  great  seal,  w^ould  be  guilty  of 
an  offence,  in  the  former  case  against  the  privileges  of  the  lords,  and 
in  the  latter,  against  those  of  the  commons  in  parliament,  and  would 
be  constitutionally  responsible  for  such  a  high  misdemeanour ;  and 
the  house  of  lords  would,  as  in  the  case  of  the  Earl  of  Bristol, 
mentioned  above,  address  the  crown,  praying  that  the  writ  of 
summons  might  issue  upon  the  petition  of  the  party.  But  we  shall 
see  that  the  authority  of  the  house  of  lords,  in  cases  of  claims  to 
peerage,  is  much  less  extensive  and  direct  than  the  jurisdiction  of  the 
commons  over  the  returns  to  writs  for  the  election  of  knights, 
citizens,  and  burgesses. 

It  was  not  till  after  the  case  of  the  barony  of  Fitzwaltcr,  in  the 
reign  of  Charles  II.,  that  all  claims  to  dignities  have  been  uniformly 

'  Lords'  Journ.  vol.  iii.  p.  537.  544. 

^  Ibid.  p.  90.  98.  129,  130.     And  see  Hallam,  Const.  Hist.  vol.  i.  c.  vi.  p.  398,  as. 
to  the  Earl  of  Hertford. 
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referred  by  the  crown  to  the  house  of  peers.'     They  were  previously 
submitted  to   tlie  court  of  cliivah-y ;    to  the   judges ;    to   the  lords 
commissioners  for  executing  the  office  of  earl-marshal ;  to  the  privy- 
council,  with  the  assistance  of  the  judges ;  and  only  sometimes  to  the 
house  of  lords.     The  house  of  peers  do  not,  by  deciding  in  favour  of 
a  claimant,  put  him  in  possession  of  the  dignity,  though  they  are  the 
usual  tribunal  to  decide  on  doubtful  claims  to  dignities :   but  the 
precise  nature  of  the  functions  of  the  house  of  lords  will  appear  more 
clearly  from  the  mode  of  proceeding  in  cases  of  that  nature.     In  all 
'  cases  where  the  lord  chancellor  thinks  it  his  duty  not  to  issue  a  writ 
of  summons  to  a  person  claiming  it,  without  a  previous  examination 
of  his  right,  the  claimant  must  petition  the  crown  through  a  secretary 
of  state,  praying  for  the  writ.     The  visual  practice  is  to  refer  such 
petitions  to  the  attorney-general.     If  he  reports  that  the  petitioner 
i§  entitled  to  tlie  writ  of  summons,  it  is  granted  accordingly,  and 
the  claimant  takes  his  seat  at  once  in  the  house  of  lords ;   but  if 
the  law-officer  of  the  crown  thinks  the  claim  doubtful,  he  always 
recommends  that  it  be  referred  by  the  crown  to  the  house  of  lords. 
This   liaving   been  done,    their   lordships    examine    the    whole  case 
judicially  in  the  committee  of  privileges,  which  is  a  committee  of  the 
whole  house,  and  require  the  opinion  of  the  judges  on  any  question 
of  law  arising  thereon.^     Having  fully  examined  and  debated  the 
Aviiole  matter,  the  resolution  of  the  committee,  that  the  claimant 
has    or   has    not   made    out   his    claim,    is    reported    to    the    house, 
and  ordered  to  be  carried  up  to  the  crown,  in  the  form  of  an  address, 
by    the    lords   with    white   staves.  ^     Thus   the  lords  are,  correctly 
speaking,  the    council,    by   the  advice  of  which  the  crown   grants 
or   withholds    writs    of    summons    to    parliament    in    cases    which 
admit  of  doubt  or  question,  and  not  a  tribunal  Avith  jurisdiction  to 
adjudicate  on  claims  to  dignities.*    And  thus  it  is  held  by  Lord  Holt, 
that  the  petition  of  a  peer  for  a  writ  of  summons  is  a  petition  of 
right,  and  may  be  proceeded  upon,  like  other  petitions  of  right,  by  the 
king  indorsing  salt  fait  droit,  and  commission  out  of  chancery'*,  which 
could  not  be,  if  it  wei'e  a  matter  determinable  in  the  ordinary  course 
of  law.     But  the  question,  whether  a  party  is  a  peer  or  no  may  arise 
incidentally    or   collaterally    in    the    courts  of  law.     A  plea  to  an 

'  Cruise  on  Dign.  c.  vi.  §  IG. 

^  By  stilt.  5  &  6  Vict.  c.  Ixix.  persons  claiming  any  honour,  title,  dignity,  or 
office,  contingent  on  a  future  event,  arc  enabled  to  file  a  bill  in  chancery  to 
perpetuate  evidence  material  to  the  establishment  of  their  claim  or  right. 

^  Cruise  on  Dign.  c.  vi. 

*  1  Lord  Raymond,  18.  per  Lord  Holt.  And  Rex  v.  Knollys,  Skin.  Rep.  517. 
2  Sulk.  509. 

''  1  Lord  Raym.  18.  Stanf  Prerog.  72.  is  cited  by  Lord  Holt;  but  I  can  find 
nothing  there  that  relates  to  the  right  to  a  writ  of  sunniions.  However,  Lord 
Holt's  opinion  is  entitled  to  great  weight  on  a  question  of  thi.^  nature. 
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indictment  for  treason  or  felony  that  the  defendant  is  a  peer  of  the 
United  Kingdom  must  shew  in  what  way  he  derives  his  title ',  and  if 
the  plea  allege  that  he  is  a  peer  by  writ  or  patent,  the  issue  is  to  be 
tried  by  the  record  or  patent  ^  but  if  the  plea  is  that  the  defendant 
is  a  peer  by  descent  or  a  peeress  by  a  marriage,  the  issue  must  be 
tried  by  the  country.^ 

It  is  a  question  worthy  of  examination,  whether  the  house  may  itself 
provide  a  remedy,  if  a  person  not  legally  a  peer  of  the  realm  should 
be  seated  in  the  house.     The  case  of  the  Earl  of  Banbury  bears 
upon  this  question.    It  arose  in  the  convention-parliament,  a.d.  1660. 
Nearly  a  month  after  the  time,  when  the  earl  is  mentioned  as  being 
present  in  the  house  as  a  peer  of  the  reahn,  it  was  voted,  "  that  there 
being  a  person,   who  now  sits  in  this  house  as  a  peer,  icho,  as  it  is 
conceived,  hath  no  title  to  be  a  peer,  viz.  the  Earl  of  Banhunj,  it  is 
ordered  that  this  business  shall  be  heard  at  the  bar,  by  counsel,  on 
Monday  come  se^ymiyht."     However,  on  the   day  appointed  by  the 
order  no  proceeding  was  taken;  and  the  earl  continued  to  sit  and 
perform  divers  acts  as  a  peer  of  the  realm  until  the  21st  of  Nov., 
when  he  obtained  leave  of  absence ;  and  the  parliament  was  prorogued 
on  the  29th  of  Dec.  following.    In  May,  1661,  parliament  assembled, 
and  no  writ  was  issued  to  the  person  who  had  sat  as  Earl  of  Banbury  in 
the  preceding  parliament,  although  the  crown  had  given  its  assent 
to  a  private  act,  in  which  he  was  styled  the  Rt.  Hon.  Nicholas  Earl 
of  Banbury,  thereby  recognising  his  right,  or,  at  least,  his  possession. 
He  petitioned  the  crown  for  the  writ ;  and  the  petition  having  been 
in  the  usual  manner  referred  to  the  house,  the  lords  reported  against 
his  claim  on  the  ground  of  illegitimacy.     It  is  remarkable  that  the 
lords,    after   making  an  order  worded  so  strongly    and   pointedly, 
should  not  have  proceeded  thereon,   but  should  have  allowed   the 
person  in  question  to  remain  until  the  end  of  the  session  in  possession 
of  the  title  and  privileges  of  an  earl.     And  this  is  the  more  re- 
markable, because  he  was  obnoxious  to  the  Earls  of  Berkshire,  Cleve- 
land, Monmouth,  Danby,  Manchester,  Mulgrave,  and  Marlborough, 
of  whom  he  claimed  to  take  precedence  by  virtue  of  the  letters 
patent  granted  to  his  father,  the  first  Earl  of  Banbury,  placing  him 
above  those  more  ancient  earls;  which  had  been  acquiesced  in  by 
them,  at  the  king's  desire,  only  because  the  king  represented  the 
earl  to  be  childless,  being  at  the  time  of  an  advanced  age ;  and  on  an 
express  understanding,  that  the  privilege  in  question,   which  was 
against  law,  would  endure  only  for  the  earl's  life.     It  may  perhaps 
not  be  too  much  to  argue  from   these  data   that  the  lords  in  the 

1  R.  V.  Cooke,  2  B.  &  A.  871. ;  4  Dowl.  &  Ryl.  592. 

2  1  Chltty,  c.  1.  450.     R.  v.  Cooke,  2  B.  &  C.  874. 

3  2  Hale,  P.  C.  240.     6  Co.  53,  a.     1  Chitty,  c  1.  450.  2  B.  &  C.  874.  ' 
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convention-parliament  found  a  difficulty  in  proceeding  to  impeach 
the  title  of  a  peer  actually  sitting  in  the  house.  It  must  here  be 
observed,  that  the  lords  were  not  summoned  by  writ  to  the  convention- 
parliament,  otherwise  the  question  would  have  arisen,  whether  a 
person  once  summoned  and  seated  inter  pares  could  be  unseated 
without  an  act  of  parliament.  However,  the  person  who  sat  in  that 
parliament  as  Earl  of  Banbury  was  in  possession  of  the  dignity, 
of  which  he  was  not  deprived  until  the  crown  refused  to  grant  him  a 
writ  of  summons.  The  anomalies  which  characterise  this  case  render 
it  desirable  that  other  precedents  should  be  discovered,  if  any  exist, 
for  the  purpose  of  throwing  light  on  tliis  important  question.  ^ 

We  come  now  to  the  commonalty,  having  already  sufficiently 
considered  the  nobility  ;  for,  as  Lord  Coke  says,  the  general  division 
of  persons  by  the  law  of  England  is  either  one  that  is  noble,  and,  in 
respect  to  his  nobility,  of  the  lords'  house  of  parliament ;  or  one  of 
the  commons  of  the  realm,  and,  in  respect  thereof,  of  the  house  of 
commons  in  parliament :  and  as  there  are  divers  degrees  of  nobility, 
as  dukes,  marquesses,  earls,  viscounts,  and  barons,  and  yet  all  of 
them  are  comprehended  within  this  w^ord  peers,  so  of  the  commons  of 
the  realm,  there  be  knights,  esquires,  gentlemen,  citizens,  yeomen, 
and  burgesses  of  several  degrees,  and  yet  all  of  them  of  the  commons 
of  the  realm  ;  and  as  every  of  the  nobles  is  one  a  peer  to  another, 
though  he  be  of  a  sepai'ate  degree,  so  it  is  of  the  commons ;  and  as  it 
has  been  said  of  men,  so  it  is  of  noble  women,  either  by  birth  or  by 
marriage.'  Thus,  whoever  Is  not  a  lord  of  parliament  of  the  upper 
house,  or  (as  in  the  case  of  Irish  and  Scotch  peers)  represented  there, 
is  by  intendment  of  law  among  the  commons.*  And  though  the 
eldest  son  of  an  carl  and  all  the  sons  of  a  marquess  or  duke  are  lords, 
they  are  only  lords  by  courtesy  and  reputation.  The  law  allows  their 
rank  ■*,  because  it  is  by  custom  established  with  the  consent  of  the 
crown ;  but  yet,  as  they  are  not  lords  of  parliament,  holds  them  to  be 
not  noblemen,  but  commoners ;  and  consequently  they  are  In  all 
legal  proceedings  and  instruments  called  only  esqviircs  or  knights,  as 
the  case  may  be  ^  as  A.  B.  esquire,  or  Sir  A.  B.  Knight,  commonly 
called  Lord  A.  B.  In  like  manner  there  are  ladies  in  reputation. 
All  daughters  of  dukes,  marquesses,  and  carls,  are,  by  custom,  to  be 
named  ladies  and  right  honourable,  and  to  have  precedency  according 
to  the  degrees  of  their  parents ;  and  of  this  custom  the  law  takes 
notice.     But,  nevertheless,  in  the  queen's  courts  of  justice  they  do 

'  Lords'  Journ.  xi.  p.  52.  64.     Sir  II.  Nicolas  on  Adult.  Bast.  p.  325-328. 
"  2  Inst.  28.  50.     Finch,  Law,  p.  86,  87. 

3  Co.  Litt.  16,  b,  *  The  Prince's  case,  8  Rep.  16,  17. 

■■'  2  Inst.  667.  Justicn  Doderidgc  on  Nnbilit}',  chap.  Of  Nohilitii  and  Lords  in 
Reputation  only.     Sir  John  Dodcritlge  died  a  justice  of  the  king's  bench,  a.  d.  1628. 
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not  bear  this  title  of  honour,  any  more  than  their  brothers  may  do.' 
And  it  has  been  very  usual  of  late  years  for  the  crown  to  grant  this 
species  of  rank  by  courtesy,  by  sign-manual,  to  persons  who  would 
have  gained  the  same  if  their  father  had  lived  long  enough  to  inherit 
a  peerage.^  But  it  may,  perhaps,  seem  somewhat  questionable, 
strictly  speaking,  whether  rank  thus  acquired  continues  beyond  the 
reign  of  the  sovereign  by  Avhom  it  is  granted. 

These  titles  by  reputation  or  courtesy  are  taken  notice  of  by  the 
law,  so  far  as  regards  precedence  and  honour,  because  they  have  the 
authority  of  custom,  expressly  or  tacitly  sanctioned  by  the  crown,  to 
which  belongs  the  giving  of  honour  and  place ;  but  they  arc  deter- 
mined not  by  the  common  law,  but  by  the  law  of  arms ;  and  the 
common  law,  acknowledging  no  nobility  except  in  the  peers  of 
parliament,  will  not  allow  to  them  even  the  titles,  except  in  common 
usage,  nor  any  privilege  of  the  peerage.  Thus  the  eldest  son  of  a 
duke,  a  marquess,  or  an  earl,  is  properly  desci'ibed  in  all  legal  pro- 
ceedings and  solemn  instruments  as  A — ,B — ,  esquire,  commonli/ 
called  marquess,  earl,  or  viscount  C — .^  And  yet  it  is  esta- 
blished that  the  eldest  sons  of  dukes  precede  all  earls,  the  eldest 
sons  of  marquesses  all  viscounts,  and  the  eldest  sons  of  earls  all 
bishops  and  barons:  and  the  younger  sons  of  dukes  precede  vis- 
counts, and  the  younger  sons  of  marquesses  take  place  of  bishoj)s 
and  barons.  But  this  must  be  understood  as  not  extending  to  the 
parliament  chamber,  nor  to  the  privy-council,  wherein  the  placing 
of  the  lords  is  regulated  by  the  statute  of  precedence,  31  Hen. 
VIII.  c.  X.  As  for  the  precedence  of  women,  they  are  not  within 
the  words  of  the  statute  of  precedence  ;  and  it  would  therefore  seem 
to  be  still  subject  to  the  prerogative  of  the  crown,  excepting  so  far 
as  the  precedency  of  peeresses  may  be  held  to  be  settled  by  analogy 
on  the  perview  of  that  statute,  and  by  the  common-law ;  and  that  of 
certain  other  ladies  has  been  determined  by  the  royal  authority. 

Blackstone  informs  us,  that  the  first  name  of  dignity,  next  beneath 
a  peer,  was  anciently  that  of  vidames,  vicedomini,  or  valvasores  * ;  who 


'  Collins'  Claims,  131.  Isabel  Countess  of  Rutland's  case,  6  Rep.  53.  Justice 
Doderidge  on  Nobility,  chap.  Of  Ladies  in  Reputation. 

^  Manning,  Sergeant's  case,  p.  18. 

3  And  see  Anstis  on  the  Knighthood  of  the  Bath,  p.  47,  48,  49.  And  Sclden,  Tit. 
of  Hon.  par.  ii.  c.  v.  §  32.  Selden  there  mentions  a  grant  by  letters  patent  (Rot. 
pat.  4  Jac.  par.  i.  1  Junii),  of  the  title  of  Dominus,  Lord,  alone,  which  example  he 
thinks  singular.  Mr.  Sergeant  Manning  treats  titles  by  courtesy  as  analogous  to 
an  alias.  Mann.  Serviens  ad  Leg.  p.  173.  no.  3.  And  see  the  ]\Iar([uoss  of  Car- 
marthen's case,  where  the  court  held  that  the  Duke  of  Leeds  was  the  Marquess  of 
Carmarthen,  and  not  his  son.     2  Salkeld,  451. 

''  Camden,  Britan.  t.  Ordincs. 
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are  mentioned  by  our  ancient  lawyers '  as  viri  niagnoi  dignitatis. 
And  sir  Edward  Coke  also  refers,  on  this  subject,  to  Chaucer's 
Franklyn's  prologue.  They  are  now  quite  out  of  use ;  and  our  legal 
antiquaries  are  not  agreed  upon  even  their  original  or  ancient  office.^ 
Now  the  next  persons  in  rank  by  birth  after  the  peerage  are,  1. 
the  eldest  sons  of  viscounts ;  2.  the  younger  sons  of  earls ;  and  3.  the 
eldest  sons  of  barons :  all  of  whom  enjoy  that  precedence,  and  the 
style  'of  honourable,  by  established  usage.^  Immediately  after  them 
rank  knights  of  the  order  of  St.  George,  or  the  Garter,  first  instituted 
by  king  Edward  III.,  a.d.  1344"^;  who,  as  an  old  writer  informs  us, 
"  after  he  had  obtained  many  notable  victories,  for  furnishing  this 
honourable  order  made  choice  in  his  own  realm  and  all  Europe  of 
twenty-five  the  most  excellent  and  renowned  persons  for  virtue  and 
honour,  and  ordained  himself  and  his  successors,  kings  of  England,  to 
be  the  sovereign  thereof,  and  the  rest  to  be  fellows  and  brethren ;  be- 
stowing this  dignity  on  them,  and  giving  them  a  blue  garter,  decked  with 
gold,  pearl,  and  precious  stones ;  and  a  buckle  of  gold,  to  wear  daily 
upon  the  left  leg  only ;  a  kirtle,  crown,  cloak,  chapron,  a  collar,  and 
other  magnificent  apparel,  both  of  stuff  and  fashion  exquisite  and 
heroical,  to  wear  at  high  feasts,  as  to  so  high  and  princely  an  order 
was  meet."'^  This  order  Is  a  college  incorporated,  having  a  great  and 
privy  seal  in  the  custody  of  their  chancellor,  an  office  usually  held  by 
the  bishops  of  Sarum,  until  the  death  of  the  late  bishop  of  that  see, 
when  the  castle  of  Windsor,  which  is  the  site  of  the  college,  having 
been  transfen'ed  from  the  diocese  of  Salisbury  to  that  of  Oxford,  the 
chancellorship  of  the  order  of  the  Garter  was  granted  to  the  honour- 
able and  Right  Kev.  Richard  Bagot,  bishop  of  Oxford.  The  number 
of  knights  Avas,  at  a  chapter  held  on  the  3d  of  June,  1786,  limited  to 
twenty-five,  exclusive  of  the  sovereign  and  the  descendants  of  king 
Georo-e  III.,  who  had  been  or  should  be  elected,  and  the  foreign 
princes  Avho  should  be  admitted  to  the  order.  The  knights  have 
their  stalls  in  the  chapel  of  St.  George,  in  the  castle  of  Windsor, 
where  there  is  a  dean,  or  custos,  and  chapter  of  canons,  attached  to 
the  order,  which  was  founded  by  king  Henry  I.,  and  increased  from 

'  Bracton,  1.  i.  c.  vili.     2  Inst.  667.     Madox,  Baron.  Angl.  b.  i.  p.  135. 

-  Blackst.  Com.  b.  i.  c.  xli.  p.  403. 

^  "  In  certain  cases  ye  Law  doth  give  privilege  to  tlic  sons  and  brcthcrcn  of  noble- 
men, though  themselves  be  not  of  that  degree."  Doderidge  on  Nobil.  p.  150.  21 
II.  VIII.  c.  xiii.     7  Ed.  VI.  c.  v.     But  see  Co.  2  Inst.  48. 

^  The  reader  will  find  very  curious  testimonials  respecting  St.  George  in  Selden, 
Tit.  of  Honour,  part  ii.  c.  v.  §  42,  43  ;  where  that  learned  writer  shows  that  St. 
George  was  not  the  Arian  bishop  of  Alexandria,  but  a  distinguished  commander, 
who  suffiircd  martyrdom  under  the  emperor  Diocletian.  He  is  accordingly  always 
re]ircs('nted  in  martial  attire. 

'-•  Smith,  llepub.  Angl.  lib.  i.  c.  xx. 
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the  number  of  eight  to  twenty-four,  and  then  twenty-six,  by  Ed- 
ward III.'  There  is  also,  in  the  same  castle,  a  fraternity  of  twenty- 
six  poor  knights,  attendant  on  the  order,  maintained  out  of  the 
foundation,  and  instituted  by  king  Edward  III.,  as  an  honourable 
and  pious  retreat  for  those  who  had  bravely  behaved  themselves  in 
his  wars,  yet  afterwards  chanced  to  fall  into  decay.  They  bore,  l)y 
appointment  of  the  founder,  the  name  of  miUtcs  pm/prrcs,  or  poor 
knights  ^  according  to  the  noble  spirit  of  those  days,  when  poverty 
Avas  not  accounted  in  itself  a  state  of  which  a  gentleman  and  an 
honest  man  need  be  ashamed.  Yet  their  style  has  lately  been 
changed  into  that  of  military  and  naval  knights  ;  names  very  strange, 
and  utterly  unknown  both  to  the  common  law  and  the  law  of  arms. 
Besides  the  chancellor,  the  order  of  the  Garter  has  divers  officers :  a 
prelate  of  the  order,  who  is  always  the  bishop  of  "Winchester;  a 
registrar,  usually  the  dean  of  St.  George's  chapel ;  a  king-at-arms, 
called  Garter ;  and  an  usher,  called  the  usher  of  the  black  rod,  who 
is  the  principal  usher  of  the  kingdom.^  But  of  these  things  suf- 
ficient has  been  said. 

Next  to  knights  of  the  Garter  (but  not  till  after  certain  official 
dignities,  as  privy  councillors,  the  chancellors  of  the  exchequer  and 
duchy  of  Lancaster,  the  chief  justice  of  the  queen's  bench,  the  master 
of  the  rolls,  the  vice-chancellor  of  England,  the  chief  justice  of  the 
common  pleas,  the  chief  baron  of  the  exchequer,  the  vice-chancellors 
and  the  other  English  judges^)  follows  a  knight  banneret;  who,  indeed, 
by  statutes  5  Rich.  II.  st.  2.  civ.  and  14  Rich.  II.  c.  xi.,  is  ranked  next 
after  barons ;  and  his  precedence  before  the  younger  sons  of  viscounts 
was  confirmed  to  him  by  order  of  king  James  I.,  in  the  tenth  year  of 
his  reign.^  They  are  created  in  the  field  where  the  king  is  present, 
or  at  least  his  royal  standard  is  displayed ;  and  the  creation  is  almost 
the  self-same  with  that  in  the  old  French  ceremonies,  by  the  solemn 
delivery  of  a  banner,  charged  with  the  arms  of  him  that  is  to  be 
created,  and  the  cutting  off  of  the  end  of  the  pennon  or  streamer,  to 
make  it  a  square,  or  into  the  shape  of  a  banner,  in  case  that  he  which 
is  to  be  created  had  in  the  field  his  arms  on  a  streamer  before  the 
creation.'^  And  of  this  there  is  an  example  in  Froissart  of  sir  John 
Chandos  being  made  a  knight-banneret  by  Edward  the  Black  Prince, 

'  Asbmole,  Hist,  of  the  Garter,  c.  iv.  p.  90.  The  chapter  of  St.  George's  chapel 
is  prospectively  reduced,  by  stat.  3  &  4  Vict.  c.  cxiii.,  to  a  dean  and  four  canons. 

*  Ashmole,  Hist.  c.  iv.  p.  95. 

3  Ashmole,  Hist.  c.  viii.  In  the  Modum  tenendi  Parlinmciitiim  the  reader  will 
find  an  officer  mentioned  with  the  title  of  primus  hostiurius  Aitglia;  and  a  place 
assigned  to  him  in  the  parliament-chamber.  It  must,  however,  be  observed,  that 
that  record  is  not  so  ancient  as  Lord  Coke,  in  his  4th  Institute,  supposes. 

*  Decree  10th  of  K.  James  I.,  concerning  precedency  of  younger  sons  of  viscounts, 
barons,  and  baronets. 

^  Seld.  Tit.  of  Hon.  part  ii.  c.  xi.  p.  3.  ^  ibid,  c,  v.  p.  656. 
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assisted  by  Don  Pedro,  king  of  Castile,  before  the  battle  of  Navarct. 
Sir  John  Chandos  brought  a  banner, —  laquelle,  says  the  chronicler, 
encore  ii'avoit  nuUement  bontee  hors  de  son  estuy,  —  charged  with  his 
arms  and  folded  up,  to  the  prince,  using  these  words :  Monseigneur, 
vees  cy  ma  banniere ;  je  la  vous  bailie  per  celle  maniere  quHl  vous  plaise 
la  cPenvelopper  et  que  an  jour  duy  je  la  puisse  lever.  Car,  Dieu  mercy, 
je  ay  Men  de  quoy  en  terre  et  heritage  -poiLr  tenir  estate  come  appertient 
a  ce.  Then  the  prince,  together  with  Don  Pedro,  took  the  banner 
of  him,  and  delivered  it  again  to  him  displayed,  with  these  words : 
3fessire  Jelian,  veen  cy  vostre  banniere  ;  Dieu  vous  en  laisse  vostre  prcu 
Jmre. 

Unless  a  banneret  be  created  by  the  king  in  person  in  the  field, 
under  the  royal  banners,  he  ranks  after  the  younger  sons  of  viscounts 
and  barons,  and  after  baronets  ^,  who  rank  next  to  them,  and  have  a 
dignity  of  inheritance  created  by  letters  patent,  usually  descendible 
to  the  issue  male.  They  were  first  created  by  king  James  I.,  in 
1611,  in  order  to  raise  a  competent  sum  for  the  reduction  of  the 
province  of  Ulster  in  Ireland.  Besides  baronets  of  England  and  of 
Ireland,  and  baronets  of  the  United  Kingdom,  created  after  the  union 
with  Ireland,  there  are  baronets  in  Scotland,  an  order  created  by 
king  James  I.  for  the  purpose  of  advancing  the  plantation  of  the 
province  of  Nova  Scotia,  and  commonly  called  baronets  of  Nova 
Scotia.  Baronets  enjoy,  among  other  honorary  privileges,  one 
which  for  its  singularity  ought  not  to  be  omitted.  Those  created 
before  the  19th  December  1827  (when  the  privilege  was  abolished 
with  express  reservation  of  the  rights  of  baronets  already  created), 
and  their  eldest  sons  or  heirs  apparent  during  the  life  of  their  father 
or  grandfather,  are  entitled  (provided  the  clause  to  that  eftcct  is 
contained  in  the  patent  of  creation)  to  be  made  knights  after  they 
have  attained  the  age  of  twenty-one  years. '^ 

Next  follow  knights  of  the  Bath.  The  first  express  mention  of 
them  as  a  distinct  order  is  commonly  attributed  to  the  beginning  of 
the  reign  of  king  Henry  IV.^  Their  being  bathed  is  the  ceremony 
whence  they  are  denominated;  and  they  were  formerly  usually 
created  out  of  the  choicest  of  such  as  had  not  before  received  the 
order  of  knighthood,  and  this  at  the  coronation  or  knighting  of  the 

'  Biiickst.  Com.  b.  i.  c.  xil.  p.  403.  Bhickstonc  cites  Coke,  4  Inst.  G. ;  but  I  there 
find  no  such  Umitation  as  to  the  precedence  of  bannerets.  Coke  says,  "the 
banneret  is  created  in  the  field  in  the  king's  host ; "  but  that  does  not  seem  clearly 
to  imply  that  the  king  must  be  present  in  person  to  constitute  the  full  rank  of  a 
banneret.  The  distinction  is,  however,  recognised  so  far  as  regards  the  precedence 
of  bannerets  and  baronets  by  the  letters  patent  creating  the  latter  in  9  Jac.  I. 

-  Doderiflgc  on  Nobil.  VIA.     Mackenz.  Precedency,  52. 

'  Scld.  Tit.  of  lion,  part  ii.  c.  v.  §  45.     And  Vid.  Upton  do  re  Milit.  p.  8. 
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prince,  and  such-like  of  the  greatest  solemnities.'  And  Selden 
mentions  that  Henry  VII.  sent  Avrits  to  divers  lords  and  gcntleincu 
to  come  ad  ordinem  militicR  de  Balneo  suscipiendum,  at  the  making  of 
his  second  son  duke  of  York,  juxta  (as  the  words  of  the  writ  are) 
antiquam  consuetudinem  in  creatione  iisitatam. 

This  species  of  knighthood  was  also  used  in  foreign  countries  ;  for 
Sacchetti,  an  Italian  writer  of  the  fourteenth  century,  mentions 
cavalieri  hagnati  among  the  different  species  of  knights,  The  passage 
is  worthy  of  insertion  here.  "  In  four  modes,"  says  Sacchetti, 
"  knights  are  created,  or  rather,  I  ought  to  say,  were  formerly  created  : 
bathed  knights  (cavalieri  hagnati)  ;  knights  of  the  feast  {(li  corrcdo)  ; 
knights  of  the  shield ;  and  knights  of  arms.  Bathed  knights  are 
created  with  very  great  ceremonies ;  and  they  must  be  bathed  and 
washed  from  every  vice.  Knights  of  the  feast  are  those  who  take 
knighthood  with  a  dark  green  dress  and  a  gilded  garland.  Knights  of 
the  shield  are  those  who  are  made  knights  by  cities  or  sovereign  lords, 
and  go  to  receive  knighthood  in  armour,  with  their  helmets  on  their 
heads.  And  knights  of  arms  are  those  that  in  the  commencement  of 
battles,  or  in  battles,  are  made  knights."^  The  reader  will  readily 
perceive  the  analogy  of  the  bathed  knights  and  knights  of  arms  with 
our  English  orders  of  knights  of  the  bath  and  bannerets.  Knights 
of  the  shield  are  evidently  the  same  as  our  ancient  knights  bachelors ; 
and  it  appears  that  they  were  created  in  Italy  not  only  by  sovereign 
lords,  but  by  assemblies  of  the  people.  As  for  the  knights  di  corrcdo, 
or  of  the  feast,  they  are  probably  the  same  order  as  the  knights  of 
the  chamber,  mentioned  by  Coke.^  But  Ave  must  return  to  the  Eng- 
lish order  of  the  Bath. 

In  the  year  1725,  the  knighthood  of  the  Bath  was  erected  by  king 
George  I.  into  a  regular  military  order,  to  consist  of  the  sovereign 
and  thirty-seven  knights.  But  the  order  was  subjected  to  a  total 
change  by  a  statute  made  on  the  2d  January,  1815.  It  is  tliercby 
ordained,  that  the  order  shall  be  composed  of  three  classes  ;  namely, 
•  knights  grand  crosses,  knights  commanders,  and  companions.  The 
statute  further  provides,  that  the  knights  grand  crosses,  who  are  not 
to  exceed  seventy-two  in  number,  exclusive  of  the  sovereign  and 
princes  of  the  blood  royal,  shall  be  composed  of  officers  who  have 
attained  the  rank  of  major-general  or  rear-admiral,  and  have 
previously  been  of  the  second  class  in  the  order,  excepting  one-sixth, 
who  may  be  persons  who  are  not  in  the  army  or  navy ;  that  the 
second  class  shall  not  exceed  upon  the  first  institution  one  himdred 
and  eio-hty,  exclusive  of  foreign  officers  holding  British  commissions, 

'  Seld.  Tit.  of  Hon.  part  ii.  c.  v.  §  45. 

"  Sacchetti,  Novelle,  nov.  cliU.  ^  2  Inst.  C66. 
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of  whom  a  nuniLer,  not  exceeding  ten,  may  be  admitted  honorary 
knights  commanders ;  and  the  second  class  may  be  increased  in  the 
event  of  actions  of  signal  distinction  or  of  future  wars;  and  that  tlie 
third  class,  whose  number  is  unUmited,  shall  not  be  knights,  but 
shall  take  j)reccdence  of  esquires,  and  must  be  officers  who  have 
received  a  medal  or  other  badge  of  honour,  or  have  been  specially 
named  in  despatches  published  in  the  Gazette.  The  knights  grand 
crosses  enjoy  the  rank  and  privileges  of  the  ancient  knights  of  the 
Bath ;  and  the  knights  commanders  have  the  same  rights  and 
privileges  as  knights  bachelors,  but  take  precedence  of  them.  Henry 
VII. 's  chapel  in  Westminster  Abbey  is  the  chapel  of  the  order, 
where  the  knights  grand  crosses  have  their  stalls  and  banners,  as  the 
knights  of  the  Garter  have  in  St.  George's  chapel. 

"With  regard  to  the  knights  of  the  orders  of  the  Thistle  and  St. 
Patrick,  it  does  not  appear  that  they  have  any  definite  precedence  by 
law  in  England,  except  as  simple  knights,  that  is  to  say  knights 
bachelors ;  and  therefore  a  few  words  concerning  them  shall  suffice. 
The  order  of  the  Thistle  claims  for  its  founder  Achias,  an  ancient 
king  of  Scotland,  but  was,  in  fact,  instituted  by  king  James  II.  in 
1679,  and  re-established  by  queen  Anne  on  the  31st  of  December, 
1703.  It  is  limited  to  the  sovereign  and  eleven  knights,  but  the 
number  of  knights  was  extended  to  sixteen  by  a  statute  of  the  year 
1827.  Its  officers  are  a  dean;  the  lord  Lyon,  who  is  the  principal 
king-at-arms  of  Scotland ;  and  a  gentleman-usher  of  the  green  rod. 
The  order  of  St.  Patrick  was  instituted  by  king  George  III.  in 
February,  1763.  It  consists  of  the  sovereign;  a  grand  master,  who 
is  the  lord-lieutenant  of  Ireland  for  the  time  being ;  and  fourteen 
knights ;  but  there  are  now  twenty-two.  The  officers  of  the  order 
are,  a  prelate  and  a  chancellor,  who  are  always  the  archbishops  of 
Armagh  and  Dublin  ;  a  herald,  who  is  the  principal  king-at-arms  of 
Ireland,  called  Ulster ;  an  usher  of  the  black  rod ;  a  secretary ;  and 
a  genealogist.  The  better  opinion  seems  to  be,  that  the  knights  of 
the  Thistle  rank  immediately  before,  and  the  knights  of  St.  Patrick  . 
immediately  after,  the  grand  crosses  of  the  Bath. 

The  last  dignity  of  the  lesser  nobility,  as  they  are  called  by  Coke', 
is  that  of  knights  bachelors,  the  most  ancient  order  among  us ;  for 
Blackstone  mentions,  on  the  authority  of  William  of  jNIalmesbury, 
that  king  Alfred  conferred  this  dignity  on  his  son  Athelstan.  And 
there  is  this  peculiarity  in  knighthood,  —  that  though  a  foreign  duke, 
marquess,  earl,  or  baron,  is  but  an  esquire  here,  yet  if  he  be  a  knight, 

'  2  Inst.  GGG.  "  Kniglits  of  St.  George,  knights  bannerets,  knights  of  the 
chamber  (milite.s  came?a;),  knights  bachelors,  baronets,  esquires,  gentlemen,  —  these 
are  the  lesser  nobility."  Knights  of  the  chamber  seem  to  have  been  a  sort  of 
knights  bachelors  made  in  time  of  peace,  in  the  king's  chamber. 
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he  is  a  knight  by  our  law  in  England.'  Tlic  reason  of  this  seems  to 
be,  that  knighthood  was  a  dignity  equally  recognised  throughout 
Christendom ;  and  Coke,  to  show  tlic  dignity  of  knighthood,  relates, 
that  at  the  coronation  of  king  Eichard  II.,  WilUam  Furneval 
exhibited  his  petition  in  the  court  of  tlie  lord  high  steward  of 
England,  setting  forth  that  he  held  the  manor  of  Farnham,  in  the 
county  of  Bucks,  with  the  hamlet  of  Cene  in  the  same  county,  by 
service  to  find  to  the  king  at  his  coronation  a  glove  for  his  right 
hand,  and  to  support  the  king's  right  hand  the  same  day  while  he 
held  in  his  hand  the  virge  royal :  and  it  was  adjudged  that  "William 
Furneval,  though  descended  of  an  honourable  family,  should  be 
created  a  knight  before  he  could  perform  that  high  service  in  his  own 
person.^  And  it  was  held  by  chief  justice  Prisot,  that  if  a  knight  be 
made  a  nobleman,  he  still  retains  the  name  of  knight  and  ought  to  be 
so  styled  in  all  writs.^ 

The  custom  of  the  ancient  Germans  was  to  give  their  young  men 
a  shield  and  a  lance  in  the  great  council.  This  was  equivalent  to  the 
toga  virilis  of  the  Romans.  Before  this  they  were  not  permitted  to 
bear  arms,  but  were  accounted  as  part  of  the  father's  household ; 
after  it,  as  a  part  of  the  community.*  Hence  some  derive  the  usage 
of  knighting,  which  has  prevailed  all  over  the  western  world  since  its 
reduction  by  colonies,  from  those  northern  heroes.  Knights  are 
called  in  Latin  equites  aurati :  aurati,  from  the  gilt  spurs  they  wore ; 
and  equites,  because  they  always  served  on  horseback.-^  They  are 
also  called  in  our  law  milites,  because  they  formed  a  part  of  the  royal 
army  in  vu'tue  of  their  feudal  tenures ;  one  condition  of  which  was, 
that  every  one  that  held  a  knight's  fee  immediately  under  the  crown 

'  2  Inst.  667.  7  Rep.  Calvin's  case,  15,  16.  Co.  Litt.  16,  b.  And  Year-Book, 
26  Ed.  rV.  6.  and  29  Ed.  III.  36.  Doderldge  on  Nobil.  164.  D.  of  Brunswick  v. 
K.  of  Hanover,  6  Beaven,  2.  Fleta,  lib.  ii.  c.  iii.  §  9.  Coke,  in  Calvin's  case, 
adds,  that  "  if  a  king  of  a  foreign  nation  come  into  England  by  leave  of  the  king  of 
this  realm  (as  it  ought  to  be),  in  this  case  he  shall  sue  and  be  sued  by  the  name  of 
a  king,"  p.  16.  It  would  therefore  appear,  that  the  king  of  Hanover  would  have 
place  here  not  as  Duke  of  Cumberland,  but  as  king.  And  this  is  in  accordance 
with  the  law  of  nations.     But  see  D.  of  Brunswick  v.  King  of  Hanover,  6  Beav.  1. 

2  Co.  Litt.  107. 

3  Year-Book,  32  H.  VI.  29.  '^  Tacit,  de  Morib.  Germ.  13. 

^  Ashmole  (Hist,  of  the  Order  of  the  Garter,  ch.  vii.  sect,  viii.)  holds  that  the 
golden  collar  of  SS.  was  the  undoubted  badge  of  a  knight,  and  legally  appropriate 
to  that  degree,  though  it  had  grown  out  of  fashion  in  his  time.  And  that  orna- 
ment is  mentioned  as  anciently  belonging  to  knights  in  a  letter  of  the  Heralds  to 
the  Earl  of  Holland,  16th  July,  1627.  MS.  L.  2.  Founder's  Kin.  Her.  Coll.  And 
in  the  stat.  of  apparell,  31  Hen.  VIII.  c.  13.,  is  a  proviso  that  knights  might 
publicly  wear  a  gold  collar  of  SS.  And  see  Doderidge  on  Nobil.  p.  123.  Favine, 
B.  V.  p.  66.  As  to  the  origin  of  this  collar,  vide  Anstis,  "  Reg.  of  the  Order  of  the 
Garter,"  vol.  ii.  p.  117. 
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(which  in  Edward  II.'s  tune'  amounted  to  201,  per  annum)  was 
obliged  to  be  knighted,  and  attend  tlie  king  in  his  wars,  or  fined  for 
his  non-compliance.  The  exertion  of  this  prerogative  as  an  expedient 
to  raise  money,  in  the  reign  of  Charles  I.,  gave  great  offence,  though 
warranted  by  law  and  the  recent  exam[)le  of  queen  Elizabeth  ;  but  it 
was  by  statute  16  Car.  I.  c.  xx.  abolished;  and  this  kind  of 
knighthood  has  since  that  time  fallen  into  great  disregard.^ 

The  right  of  conferring  knighthood  was  not  originally  a  flower  of 
the  royal  prerogative,  because  the  order  of  knighthood  was  not  a 
dignity  belonging  to  the  constitution  of  any  state,  but  a  military  in- 
stitution pervading  the  whole  of  Christendom,  and  invested  Avith  a 
religious  sanction.  The  order  might  be  conferred  by  any  man  that 
was  himself  a  knight ;  but  Selden  says,  that  it  has  long  since  grown 
to  be  clear  that  none  gives  it  with  us  but  the  sovereign,  or  some  other 
by  his  command  or  commission.''  Knighthood,  which  is  now  con- 
ferred merely  by  stroke  of  the  sword,  or  letters  patent,  has  fallen  into 
great  disrepute  ;  but  if  ever  it  should  be  found  convenient  to  introduce 
any  additional  reward  for  services,  or  ornament  for  honour,  that 
dignity,  granted  with  some  unusual  but  ancient  solemnity,  would  pro- 
bably answer  the  purpose  better  than  any  newly  invented  title,  accord- 
ing to  the  remark  of  Coke, —  probably  referring  to  the  then  recently 
created  order  of  baronets, — that  it  would  have  been  more  fit  to  have 
revived  some  of  the  ancient  dignities  than  to  have  created  any  of  a 
new  invention.'* 

These,  as  Sir  Ed.  Coke  say  s,  are  all  the  names  of  dignity  in  this 
kingdom,  esquires  and  gentlemen  being  only  names  of  icorship/' 
And  there  is  this  distinction  between  a  name  of  dignity  and  a  name  of 
worship,  that  a  lesser  dignity  does  not  merge  In  a  greater,  but  a  name 
of  worship  merges  in  a  dignity.  So,  if  a  knight  be  made  a  nobleman 
he  remains  a  knight,  and  if  a  baron  be  made  an  earl,  yet  his  title 
of  baron  continues,  but  if  an  esquire  be  made  a  knight  he  loses 
the  name  of  esquire.''     Before  esquires  and  gentlemen,  the  heralds, 

»  Stat,  de  Milit.  1  Ed.  II.  °  Blackst.  Com.  b.  i.  c.  xii.  p.  403,  404. 

3  Seld.  Tit.  of  Hon.  part  ii.  c.  v.  §  34.  Selden  refers  to  Brooke,  Abridg.  Tit. 
Addition  17.,  but  that  passage  is  obscure  as  well  as  the  original  text  in  the 
Year-Iiook  of  7  lien.  IV.  6,  7  ;  and  seems  to  be  a  mere  dictum  of  one  of  the 
judges.  However,  the  law  is  clearly  as  laid  down  by  Selden.  If  it  were  otherwise 
the  prerogative  of  compelling  the  tenants  of  knights'  fees  to  receive  knighthood 
from  the  king  would  have  been  easily  defeated.  The  opinion  of  Selden  is  supported 
by  ]\1SS.  Ashmol.  Oxon.  vol.  842.  p.  111.,  where  6  Co.  Hep.  G4.  is  cited.  And 
see  Spelman  de  Milite  Op.  p.  182.  See  also  Camden,  p.  199,  who  holds  that  none 
but  the  king  or  the  prince  by  his  father's  authority,  or  the  king's  representative, 
could  make  knights. 

*  2  Inst.  6G7.  ''  Ibid. 

"  If  an  esquire  be  made  knight  he  loscth  the  name  of  esquire  ;  but  if  a  knight 
be  made  a  nobleman  he  dolli  still  retain  the  name  of  knight,  and  so  ought  to  be 
stile(l  in  all  writs.     IVr   Prisot   C.  J.  32   II.  VI.  29.     If  the   plaintiir  in  a   ijnarc 
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according  to  Blackstono,  vank  all  colonels,  scrgcants-at-law,  and 
doctors.  In  the  three  learned  professions.' 

Of  esquires  and  gentlemen,  Blackstone  gives  the  following  ac- 
count: — "Esquires  and  gentlemen  are  confounded  together  by  Sir 
Edward  Coke,  who  observes  ^  that  every  esquire  is  a  gentleman,  and 
a  gentleman  is  defined  to  be  one  qui  arma  gerit,  who  bears  coat- 
armour,  the  grant  of  which  adds  gentility  to  a  man's  family  ;  in  like 
manner  as  civil  nobility  among  the  Eomans  was  founded  in  the  jus 
hnaginum,  or  having  the  image  of  one  ancestor  at  least  who  had  borne 
some  curule  office.  It  is.  Indeed,  a  matter  somewhat  unsettled  what 
constitutes  the  distinction,  or  who  is  a  real  esquire  ;  for  it  is  not  an 
estate,  however  large,  that  confers  this  rank  upon  its  owner.  Cam- 
den, who  was  himself  a  herald,  distinguishes  them  the  most  accurately ; 
and  he  reckons  up  four  sorts  of  them^:  1.  the  eldest  sons  of  knights, 
and  their  eldest  sons  In  perpetual  succession'' ;  2.  the  eldest  sons  of 
younger  sons  of  peers,  and  their  eldest  sons  in  like  perpetual  succes- 
sion, both  which  species  of  esquires  Sir  Henry  Spclman  entitles 
armigeri  natalitii^ ;  3.  esquires  created  by  the  king's  letters  patent, 
or  other  Investiture,  and  their  eldest  sons ;  4.  esquires  by  virtue  of 
their  offices,  as  justices  of  the  peace,  and  others  who  bear  any  office 
of  trust  under  the  crown.*"  To  these  may  be  added,  the  esquires  of 
the  knights  of  the  Bath,  each  of  whom  constitutes  three  at  his  in- 
stallation, and  all  foreign  peers ;  for  not  only  these,  but  the  eldest 
sons  of  peers  of  Great  Britain,  though  frequently  titular  lords,  arc 
only  esquires  in  the  law,  and  must  be  so  named  In  all  legal  pro- 
ceedings.^ *  As  iov  gentlemen,^  says  Sir  Thomas  Smith ^,  'they  be 
made  good  cheap  in  this  kingdom ;  for  whosoever  studieth  the  laws 
of  the  realm,  who  studieth  In  the  universities,  who  professeth  the 
liberal  sciences,  and  (to  be  short)  who  can  live  idly  and  without 
manual  labour,  and  will  bear  the  port,  charge,  and  countenance  of  a 
gentleman,  he  shall  be  called  master,  and  be  taken  for  a  gentle- 
man.' "^  Yet  It  would  seem  that,  strictly  speaking,  according  to  the 
law,  lord  Coke's  definition  is  correct :  "  Every  gentleman  nuist  be 
arma  gerens  ;  and  the  best  trial  of  a  gentleman  in  blood  (which  is  the 
lowest  degree  of  nobility)  Is  by  bearing  of  arms.  .  .  So  in  these  days 

impedit  be  made  knight  hanging  the  writ,  the  writ  shall  abate,"  7  Rep.  17,  b.  And 
Coke,  4  Rep.  118,  a,  saith  that  if  a  baron  be  created  an  earl,  yet  his  title  of 
baron  doth  continue.  But  in  Plowden's  book,  213,  it  is  agreed  that  if  the  crown  of 
England  do  descend  to  a  duke  within  England,  his  name  of  a  duke  is  gone,  for 
omne  majus  tollit  minus.     Doderidge  on  Nobil.  35. 

i  Blackst.  Com.  b.  i.  c.  xii.  p.  404.  "  2  Inst.  6G8. 

3  Ibid.  *  Ibid.  667.  '■'  Gloss.  43. 

.    6  Spelman  says  that  the  office  must  be  munus  armigcro  designaium. 

"^  3  Inst.  30.     2  Inst.  667.  ^  Commonw.  of  England,  b.  i.  c.  xx. 

2  Blackst.  Com.  b.  i.  c.  xii.  p.  406. 

I   I 
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the  rule  i?,  nobiles  sunt  qui  insignia  gentilicia  generis  sui  proferre  pos~ 
5M«^'"  And  hence  avc  may  deduce  that  there  are  gentlemen  by 
hereditary  descent,  and  gentlemen  by  grant  of  coat-armour. 

But  with  respect  to  all  degrees  of  rank  in  this  kingdom  the  rule  in 
general  holds  good,  that  the  common  law  takes  no  notice  of  them, 
unless  for  the  purposes  of  honour  and  the  due  subordination  and 
orderly  constitution  of  the  commonwealth ;  except  with  regard  to  the 
peers  of  parliament,  to  whom  divers  privileges  are  given,  necessary, 
or  at  least  convenient,  for  the  discharge  of  the  high  functions  with 
which  the  law  has  Invested  them.  All  her  majesty's  subjects,  not 
members  of,  or  represented  in,  the  upper  house  of  parliament,  are  in 
the  eye  of  the  law  equal,  or  each  other's  peers  in  point  of  privilege 
and  civil  and  political  capacity  :  though  differences  of  fortune,  station 
or  parts,  must  necessarily  give  to  some  a  greater  power  of  enjoying 
that  capacity  than  to  others.  And  herein  our  constitution  essentially 
differs  from  that  of  France  before  the  Revolution  and  those  of  some 
other  continental  states,  where  the  nobility  are  a  caste  or  privileged 
order,  enjoying  divers  important  immunities,  capacities,  and  fran- 
chises, above  the  rest  of  the  community.  Whereas  in  England,  even 
tlie  privileges  of  the  peers,  which  they  enjoy  on  account  of  their  here- 
ditary functions  In  the  government  of  the  state,  are  but  small ;  while 
the  remainder  of  the  aristocracy  possess  no  privileges  whatever, 
beyond  mere  honorary  distinctions  and  social  advantages  arising  from 
Avealth,  station,  or  personal  qualities.  Thus,  as  there  is  no  privileged 
caste  separated  by  clear  lines  of  demarcation  from  the  rest  of  the 
community  (the  younger  branches  of  the  nobility  constantly  falling 
into  and  mingling  with  the  gentry,  and  the  limits  of  the  gentry  being 
incapable  of  any  positive  definition),  there  is  a  gentle  gradation  from 
the  highest  to  the  most  humble  commoner  in  the  kingdom.  And 
this  not  only  amalgamates  the  whole  nation  together,  preventing  the 
different  classes  from  becoming  arrayed  against  each  other,  which  is 
a  natural  consequence  of  their  too  abrupt  separation,  but  facilitates 
the  rise  of  eminent  and  meritorious  men  from  obscurity  to  the  lilghest 
stations  in  the  kingdom.  But  we  must  return  to  civil  estates  or 
degrees. 

Citizens,  burgesses,  and  yeomen,  are  of  the  lowest  estates  or 
degrees.-     Citizens  and  burgesses  comprehend  merchants,  tradesmen, 

'  2  Inst.  667. 

"  2  Inst.  666.  Coke,  commenting  on  the  statute  of  additions,  says,  "  Mistier 
flerivatitr  a  maistrc^  Latine  magistcrium,  because  no  man  ought  to  exorcise  it  but  he 
that  is  a  master  of  it.  Mistier  is  a  harge  word,  and  includetii  all  lawful  arts,  trades, 
and  occupations,  as  taylor,  merchant,  mercer,  husbandman,  labourer,  and  the  like. 
But  servant,  groome,  or  fermor,  are  no  additions  within  this  act,  because  they  .ire 
not  of  any  mysteric.     And  chamberer,  butler,  pantler,  or  the  like,  arc  additions  of 
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artificers,  and  labourers,  who  (as  well  as  all  others)  must,  in  pursuance 
of  the  Stat.  1  Hen.  V.  c.  v.,  be  styled  by  the  name  and  addition  of 
their  estate,  degree  or  mysterj',  and  the  place  to  which  they  belong, 
or  where  they  have  been  conversant,  in  all  original  writs  of  actions 
personal  and  indictments,  upon  which  process  of  outlawry  may  be 
awarded ;  in  order,  as  it  should  seem,  to  prevent  any  clandestine  or 
mistaken  outlawry,  by  reducing  to  a  specific  certainty  the  person  who 
is  the  object  of  its  process.' 


CHAPTER  XXVII. 

OF    THE    MILITARY    AND    NAVAL    STATES. 

The  military  state  includes  the  whole  of  the  soldiery,  or  such  persons 
as  are  particularly  appointed  among  the  rest  of  the  people  for  the 
defence  and  safeguard  of  the  realm. 

Blackstone  informs  us,  that  in  a  land  of  liberty  it  is  extremely 
dangerous  to  make  a  distinct  order  of  the  profession  of  arms.  "  In 
absolute  monarchies,"  continues  our  Illustrious  commentator,  "  this  is 
necessary  for  the  safety  of  the  piince,  and  arises  from  the  main 
principle  of  their  constitution,  which  is  that  of  governing  by  fear ; 
but  in  free  states  the  profession  of  a  soldier,  taken  singly,  and  merely 
as  a  profession,  is  justly  an  object  of  jealousy.  In  these  no  man 
should  take  up  arms  but  with  a  view  to  defend  his  country  and 
its  laws  :  he  puts  not  off  the  citizen  when  he  enters  the  camp  ;  but  it 
is  because  he  is  a  citizen,  and  would  wish  to  continue  so,  that  he 
makes  himself  for  a  while  a  soldier.  The  laws,  therefore,  and  con- 
stitution of  these  kingdoms  know  no  such  state  as  that  of  a  perpetual 
standing  soldier,  bred  up  to  no  other  profession  but  that  of  war ;  and 
it  was  not  till  the  reign  of  Henry  VII.  that  the  kings  of  England  had 
so  much  as  a  guard  about  their  persons."  ^ 

These  principles  are  no  doubt  those  of  the  common  law ;  and  it  Is 
most  important  that  they  should  never  be  lost  sight  of.  But  the 
changes  that  have  taken  place  in  the  public  law  of  Europe,  and  the 
constitution  of  England,  smce  the  abolition  of  military  tenures,  render 
great  modifications  in  their  application  necessary.     A  review  of  the 

offices,  and  not  of  any  mjsterie  or  occupation.  Neither  doth  this  act  extend  to 
unlawful  practices,  as  extortioner,  uiaintainer,  abetter,  liereticke,  &c."  2  Inst.  668. 
As  to  yeomen,  see  Fortesc.  De  Laudibus  (by  Amos),  104.  106.,  and  AVhitelock  ou 
the  Pari.  Writ.  vol.  i.  p.  68. 

'  Blackst.  Com.  b.  i.  c.  xii.  in  fin.  "  Blackst.  Com.  b.  i.  c.  xiii.  p.  408. 
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IilstDi'v  of  our  milituiy  system  from  the  Norman  conquest  will  render' 
thi>!  perfectly  clear. 

The  Xorman  constitution,  based  on  the  feudal  hnv,  was  essentially 
military.  All  the  lands  in  the  kingdom  were  divided  into  what  wore 
called  knights' fees,  in  number  above  sixty  thousand ;  and  for  every 
kniglit's  fee  a  knight  or  soldier,  miles,  was  bound  to  attend  the  king 
in  his  wars  for  forty  days  in  a  year ;  in  which  space  of  time,  Ix^fore 
Avar  was  reduced  to  a  science,  the  campaign  was  generally  finished,  and 
a  kingdom  either  conquered  or  victorious.  By  this  means  the  king 
had  without  any  expense  an  army  of  sixty  thousand  men  always  ready 
at  his  command.  And  accordingly  wq  find  one  among  the  laws  of 
William  the  Conqueror',  which  in  the  king's  name  commands  and 
firmly  enjoins  the  personal  attendance  of  all  knights  and  others  :  "  quod 
habeant  et  teneant  se  seynper  bene  in  armis  et  in  equis,  ut  decet  et  oportct: 
ct  quod  sint  semper  prompti  et  bene  parati  ad  servitium  sumn  integrinni 
nobis  eiplendum  et  j)eragendum,  cum  semper  opus  adfuerit  quod  nobis 
debent  de  feodis  et  tenementis  suis  de  jure  facer e."^ 

The  military  tenants  were  often  called  out  in  expeditions  against 
Scotland,  and  last  of  all  in  that  of  1640;  but  the  period  of  their 
legal  service  rendered  them  almost  useless  in  war  on  the  Continent. 
And  even  when  they  formed  the  more  important  part  of  the  army,  or 
heavy-armed  cavalry,  a  body  of  archers,  who  served  on  foot,  was 
absolutely  necessary ;  and  these  were  not  regularly  supplied  by  the 
system  of  feudal  tenures,  though  this  Avas  the  species  of  troops  for 
which  our  English  armies  were  most  celebrated.  It  seems  very 
doubtful  how  far  the  king's  prerogative  extended,  for  two  centuries  or 
more  after  the  Conquest,  to  compel  his  subjects  to  serve  him,  inde- 
pendently of  tenure,  in  foreign  war.  On  this  subject,  owing  to  the 
imperfection  of  our  knowledge  concerning  the  boundaries  of  constitu- 
tional law  at  that  early  period,  we  can  do  little  more  than  look  to 
precedents,  which,  however,  are  frequently  more  matter  of  fact  than 
of  law.  But  it  wwild  seem  that  the  duty  incumbent  on  every  citizen 
to  defend  his  country,  as  well  from  foreign  aggression  or  injury,  as 
from  intestine  disorders,  was  fully  recognised  by  the  common  law. 
The  king,  as  the  head  and  representative  of  the  nation,  appears  to 
have  been  especially  entrusted  with  the  duty  of  providing  for  these 
cmcr<]i;cncie3.  Thus  there  are  several  instances  under  Edward  I.  and 
Edward  II.,  sometimes  of  proclamations  to  the  sheriffs,  directing  them 
to  notify  to  all  persons  of  sufficient  estate  that  they  must  hold  them- 
selves ready  to  attend  the  king  whenever  he  should  call  on  them; 
sometimes  of  commissions  to  particular  persons  in  different  counties, 
who  are  enjoined  to  choose  and  arrny  a   competent  number  of  horse 

'  Co.  Litt.  7o,  76.  -  L.  of  Will,  the  CoiKjiicror,  c.  Iviii. 
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,anJ  foot  for  the  service  of  the  crown.*  But  this  branch  of  the  pre- 
rogative was  defined  by  stat.  1  Ed.  III.  c.  v.,  whereby  it  is  enacted, 
"  that  no  man  from  henceforth  shall  be  obliged  to  arm  himself, 
otherwise  than  he  was  wont  in  the  time  of  his  progenitors  the  kings 
of  England ;  and  that  no  man  be  compelled  to  go  out  of  his  shire,  but 
where  necessity  requireth,  and  sudden  coming  of  strange  enemies  into 
the  realm  ;  and  then  it  shall  be  done  as  hath  been  used  in  times  past 
for  the  defence  of  the  realm."  This  statute  shews  clearly  that  there 
existed  a  prerogative  to  call  for  the  military  services  of  the  subject  in 
cases  of  necessity,  and  at  the  same  time,  circumscribes  the  discre- 
tionary power  vested  in  the  crown,  of  deciding  on  the  existenca  of 
this  necessity.  An  arbitrary  power  of  enlisting  compulsorily,  seemed, 
indeed,  to  be  at  variance  with  the  liberties  guaranteed  by  the  great 
charter.  The  stat.  1  Ed.  III.  c.  v.,  which  is  of  no  slight  consequence 
in  our  constitutional  history,  put  an  end  to  these  arbitrary  conscrip- 
tions. But  king  Edward  III.  would  not  be  deprived  of  the  means 
of  carrying  on  his  military  operations  ;  and  he  accordingly  recruited 
his  armies  by  requiring  the  counties  and  principal  towns  to  furnish  a 
certain  number  of  troops.  The  parliament,  however,  checked  this 
proceeding  by  enacting  ^  "  that  no  man  shall  be  constrained  to  find 
men-at-arms,  hoblers,  nor  archers,  other  than  those  who  hold  by  such 
service,  if  it  be  not  by  common  consent  and  grant  of  parliament." 
Both  this  statute  and  the  1  Ed.  III.  c.  v.  were  recited  and  confirmed 
by  stat.  4  Hen.  IV.  c.  xiii. 

It  appears  that  these  statutes  produced  the  discontinuance  of  com- 
jjulsory  levies  for  foreign  service.  But  Edward  III.  and  his  successors 
in  their  wars  with  France,  recruited  their  armies  by  contracts  with 
men  of  high  rank  or  military  reputation,  whose  influence  enabled 
them  to  jjrocure  voluntary  enlistments  when  the  royal  authority  was 
insuflScient  for  that  purpose.  This  was,  however,  a  very  expensive 
mode  of  raising  an  army.  Under  the  house  of  Tudor,  a  more  effectual, 
though  less  constitutional  method,  was  resorted  to.  Henry  VIII. 
sometimes  obliged  counties  to  furnish  men ;  and  the  prerogative  of 
pressing  soldiers,  even  to  serve  out  of  the  kingdom,  became  established 
so  far  as  it  could  be  by  mere  usage.  That  prerogative  was  sanctioned 
by  stat.  4  &  5  Phil,  and  Mary,  c.  iii.,  which  imposes  penalties  upon 
persons  absenting  themselves  from  musters  commanded  by  the  king's 
authority,  for  the  purpose  of  levying  men  for  service  in  war. 

No  regular  army  had  hitherto  been  kept  up,  though  our  kings  had 
their  body-guards  of  military  attendants,  of  which  something  should 
here  be  said.  King  Richard  I.  instituted  a  guard  of  serjeants-at- 
arms,  in  imitation  of  a  body-guard  formed  by  Philip  Augustus,  king 

'  Rym.  temp.  Ed.  I.  and  Ed.  II.  "  Stat.  25  Ed.  Ill  c.  viii. 

1 1  r> 
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of  France,  when  on  a  crusade,  to  guard  himself  against  the  subjects 
of  tlie  old  men  of  the  mountain,  famous  for  their  daring  assassinations.^ 

The  number  of  these  Serjeants  is  limited  to  thirty,  by  stat. 
13  Ixic.  II.  St.  1.  c.  vi. ;  and  the  two  houses  of  parliament,  the  lord 
chancellor,  and  the  lord  high  treasurer  of  England,  have  each  the  attend- 
ance of  one  Serjeant,  by  allowance  of  the  crown.  They  are  called  in 
the  old  books  virgatores"^,  because  they  carried  silver  wands,  or  rods, 
gilt  with  gold,  as  they  now  do  maces ;  and  they  are  made  esquires  by 
putting  on  a  collar  of  SS.  of  silver  about  their  necks.^  Henry  VII. 
established  another  species  of  household  force,  —  namely,  the  yeomen 
of  the  guard,  whose  number  was  at  first  fifty,  and  seems  never  to  have 
exceeded  two  hundred.  They  have  always  been  commanded  by  a 
person  of  high  rank  or  quality,  with  the  title  of  captain,  who  is  always 
of  the  privy  council,  and  attends  in  the  royal  palace.  To  this  body 
king  Henry  VIII.  added  a  guard  called  the  band  of  gentlemen 
pensioners.  They  consist  of  forty  gentlemen,  who  have  the  rank  of 
esquires,  and  are  commanded  by  a  captain,  who  is  always  a  privy 
councillor  and  a  person  of  high  rank.  But  this  institution  has  fallen 
into  decay,  having  been  filled,  for  the  most  part,  with  persons  of  very 
inferior  condition,  who  have  never  been  soldiers.  And  such  a 
departure  from  the  original  design  of  the  body  is  more  especially  to 
be  regretted,  because  it  might  be  made  an  honourable  retirement  for 
officers  who  have  served  their  country. 

These  bodies  of  guards  were,  however,  quite  insignificant,  except 
as  part  of  the  household,  and  attendants  of  the  sovereign.  The  few 
fortified  places  in  the  kingdom,  such  as  the  Tower  of  London,  Ports- 
mouth, the  castle  of  Dover,  the  fort  of  Tilbuiy,  and  before  the  union 
of  the  crowns,  Berwick,  and  some  other  places  on  the  Scottish 
border,  were  garrisoned  with  troops  trained  to  the  use  of  artillery ; 
but  their  numbers  were  probably  small. 

Such  were  the  strictly  military  forces  serving,  whether  by  virtue 
of  tenure  or  enlistment.  The  more  domestic  and  defensive  force, 
designed  for  the  preservation  of  tranquillity,  and  the  defence  of  the 
several  counties  from  external  attacks,  was  perfectly  distinct. 

The  Anglo-Saxon  laws  required  every  freeman,  or  at  least  every 
freeholder,  to  defend  liis  county  against  the  invasion  of  an  enemy ; 
and  the  carldcrman,  or  carl,  was  the  proper  commander  of  this 
niUitia,  so  long  as  that  officer  retained  the  government  of  the  county. 
It  was  rendered  more  effective  by  the  assize  of  arms,  27  Ilen.  II.*, 
whci'eby  every  freeman,  according  to  his  degree,  and  the  value  of  his 

'  firosp,  Mil.  Antiq.  vol.  i.  p.  175. 

^  riula,  lib.  ii.  o.  xxxviii.     Crompt,  Jiir.  0. 

3  Ashmolc,  Hist,  of  the  Order  of  the  Gurtor,  c.  vii.  §  8. 

*  IlovcUcn,  A.i).  1181. 


TUE   MILITARY   AND   NAVAL    STATES.  487 

estate,  was  obliged  to  provide  a  determinate  quantity  of  sucli  arras  as 
were  tlieu  in  use,  in  order  to  keep  the  peace.  The  statute  of 
Winton,  13  Ed.  I.  c.  vi.,  extended  and  enforced  these  regulations. 
It  v/as  thereby  provided,  that  every  man  between  the  ages  of  fifteen 
and  sixty  was  to  be  assessed,  and  sworn  to  keep  armoiu-  according  to 
the  value  of  his  lands  and  goods ;  for  fifteen  pounds  and  upwards  in 
rent,  or  forty  marks  in  goods,  a  hauberk,  an  iron  breastplate,  a  sword, 
a  knife,  and  a  horse  ;  for  smaller  property,  less  expensive  arms.  A 
view  of  this  armour  was  to  be  taken  twice  in  every  year,  by  con- 
stables chosen  in  every  hundred. 

These  provisions  appear  to  have  been  intended  more  for  purposes 
of  police,  and  to  preserve  the  peace,  than  for  the  defence  of  the  realm 
against  invasion.  By  the  ancient  common  law,  the  sheriif,  as  chief 
conservator  of  the  peace,  and  having  the  custody  of  the  county,  pos^ 
sessed  the  right  of  summoning  the  jwsse  comitatus  ;  that  is  to  say,  of 
calling  on  all  the  subjects  of  the  crown  within  his  jurisdiction  for 
assistance  in  cases  of  rebellion,  tumult,  violence,  or  obstruction  of 
legal  process.  The  provisions  of  the  statute  of  Winton  rendered 
this  power  of  the  sheriff  more  effective ;  and,  so  fixr  as  they  obhged 
every  proprietor  to  provide  himself  with  suitable  arms,  were  appli- 
cable to  the  defence  of  the  realm  against  an  enemy.  Those  provisions 
were  altered  by  stat.  4  &  5  Phil,  and  Mary,  ch.  2.,  which  changed  the 
weapons  required  into  others  of  more  modern  service ;  but  this  and 
the  former  regulations  were  repealed  in  the  reign  of  James  I.' 
"While  they  continued  in  force,  it  was  usual  from  time  to  time, 
especially  in  seasons  of  public  danger,  threatening  invasion  from 
Scotland  or  France,  to  issue  commissions  of  array,  and  send  into 
every  county  ofiicers  in  whom  the  crown  could  confide,  to  muster  and 
array,  or  set  in  military  order,  the  inhabitants  of  every  district ;  and 
the  form  of  the  commission  of  array  Avas  settled  in  parliament  in  the 
5th  of  Hen.  IV.,  so  as  to  prevent  \he  insertion  therein  of  any  new 
penal  clauses.^  But  it  was  also  provided^,  that  no  man  should  be 
compelled  to  go  out  of  the  kingdom  at  any  rate,  nor  out  of  liis  shire 
but  in  cases  of  urgent  necessity ;  nor  should  private  soldiers,  unless 
by  consent  of  parliament.  The  earliest  of  these  commissions  to  be 
found  in  Rymer  is  of  1324,  and  the  latest  of  1557. 

About  the  reign  of  Henry  VIII.,  or  his  children,  lieutenants  began 
to  be  introduced  S  as  standing  representatives  of  the  crown,  to  keep 
the  counties  in  military  order ;  for  we  find  them  mentioned  as  known 
officers  in  the  stat.  4  &  5  Phil,  and  Mary,  c.  iii.,  though  they  had 

'  Stat.  1  Jac.  I.  c.  XXV, ;  21  Jac.  I.  c.  xxvlii. 

2  Rushwortb,  part  iii.  p.  (iG-2.  667.     See  Rym.  374,  &c. 

'  Stat.  1  Ed.  lU.  St.  2.  c.  v.  and  vii.     Stat.  25  Ed.  111.  st.  5.  c.  viii. 

■*  15  Rym.  75. 
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not  then  l)ccn  long  In  use ;  for  Camden  speaks  of  them '  in  the  tune 
of  Queen  Elizabeth,  as  extraordinary  magistrates  constituted  only  in  L 

times  of  difficulty  and  danger.     But  the  introduction  of  these  com-  | 

missions  of  lieutenancy,  which  contained  in  substance  the  same  powers 
as  the  old  commissions  of  array,  caused  the  latter  to  fall  into  disuse. 
The  lord-lieutenant  is  generally  a  peer,  or  a  person  of  great  estate 
and  quality  within  the  county,  whose  office  gives  him  the  command 
of  the  militia,  and  renders  him  the  chief  military  vicegerent  of  his 
sovereign,  and  responsible  for  the  maintenance  of  public  order.  It 
has  been  said,  that  this  institution  may  be  considered  as  a  revi^•al  of 
the  ancient  territorial  office  of  earl.  But  this  is  an  error,  for  the 
office  of  lord-lieutenant  is  in  its  intrinsic  nature  purely  military,  the 
whole  civil  executive  power  in  the  county  remaining  with  the  high- 
sheriff,  who  has  also  retained  the  custody  of  the  county  as  well  as  his 
power  of  calling  out  the  posse  comitatus:  and  though  the  loi'd- 
lieutenants  were  styled  in  the  first  commissions  in  the  reign  of 
Edward  VI.  the  king's  justices,  and  were  to  inquire  of  all  treasons, 
&c.,  those  commissions  were  renewed  yearly,  and  the  judicial  part  of 
them  is  no  longer  inserted.^  The  lord-lieutenant  is,  however, 
entrusted  with  a  very  important  civil  duty,  which  does  not  properly 
belong  to  his  office  ;  namely,  that  of  proposing  persons  to  the  lord 
chancellor  for  the  commission  of  the  peace,  and  advising  the  great  seal 
in  the  appointments  of  justices.  But  this  arises  merely  from  custom. 
The  lord-lieutenant  is  the  only  permanent  officer  of  high  rank  wnthin 
the  county  ;  and  therefore  it  is  natural  and  convenient  that  the  great 
seal,  requiring  the  local  knowledge  of  a  person  resident  therein, 
should  act  with  the  advice  of  that  magistrate.  But  the  lord-lieutenant 
has  no  right  to  exercise  any  control  upon  the  great  seal  in  the 
a])pointment  of  magistrates,  being  restricted  to  giving  advice.^  He 
is  also  removable  at  the  pleasure  of  the  crown.  It  is  usual  to  grant 
the  offices  of  custos  rotulorum,  of  Avhich  we  have  already  treated,  and 
that  of  lord-lieutenant  to  the  same  person.  The  institution  of  the 
lord-lieutenancy  has  certainly  taken  from  the  sheriff  a  great  part  of 
the  dignity  Avhich  belonged  to  that  office,  since  the  disuse  of  the 
ancient  territorial  carls.  Partly  from  this  cause,  and  partly  because 
the  unwillingness  of  men  of  quality  to  serve  the  office  of  sheriff  has 
caused  it  in  many  instances  to  fall  into  the  hands  of  mean  or  inferior 
l)ersons,  the  lord -lieutenant  has  long  been  considered  the  real  and 
responsible  guardian  of  the  public  peace  in  all  serious  emergencies. 

On  the   repeal   of  the  statutes  of  armour  in  the  reign  of  King 
James  I.,   King  Charles  I.,  during  his  northern  expeditions  issued 

•  Camd.  IJiit.  103.,  edit.  159-1.  ^  gtrype,  Eccl.  ISIom.  ii.  178 

3  See  rail.  Debates,  vol.  iii.  cul.  C,  and  .Tiilv  15).  1831  ;  vol.  iv.  eol.  Qdl.,  Julv  4. 
1831. 
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commissions  of  lieutenancy,  and  exerted  some  military  powers,  which 
having  been  long  exercised  were  thought  to  belong  to  the  crown  ; 
and  it  became  a  question  in  the  long  parliament,  how  far  the  power 
of  the  militia  did  inherently  reside  in  the  king,  being  now  unsup- 
ported by  any  statute,  and  founded  only  upon  immemorial  usage. 
This  question,  long  agitated  with  great  heat  and  resentment  on  both 
sides,  became  at  length  the  immediate  cause  of  the  fatal  rupture 
between  the  king  and  his  parliament ;  the  two  houses  not  only  deny- 
ing this  prerogative  of  the  crown,  the  legality  of  which  might  perhaps 
be  somewhat  doubtful,  but  also  seizing  into  their  own  hands  the 
entire  power  of  the  militia,  of  the  illegality  of  which  step  there  could 
never  be  any  doubt  at  all. 

Soon  after  the  restoration  of  king  Charles  II.,  when  military 
tenures  were  abolished,  it  was  thought  proper  to  ascertain  the  power 
of  the  militia,  to  recognise  the  sole  right  of  the  crown  to  govern  and 
command  them,  and  to  put  the  whole  into  a  more  regular  method  of 
military  subordination  ^ ;  and  the  order  in  which  the  militia  now 
stands  by  law  is  principally  built  on  the  statutes  which  were  then 
enacted.  It  is  true  the  two  last  of  them  are  apparently  repealed, 
but  many  of  their  provisions  are  re-enacted,  with  the  addition  of 
some  new  regulations  by  the  present  mllitla-laAvs ;  the  general 
scheme  of  which  is  to  discipline  a  certain  number  of  the  inhabitants 
of  every  county,  chosen  by  lot,  formerly  for  three,  but  afterwards 
increased  to  five  years  ^  and  officered  by  the  lord-lieutenants,  the 
deputy  lieutenants,  and  other  principal  landholders  under  a  com- 
mission from  the  crown.  They  are  not  compellable  to  march  out 
of  their  counties,  unless  in  case  of  invasion  or  actual  rebellion  within 
the  realm,  or  any  of  its  dominions  or  territories  ^ ;  nor  in  any  case 
compellable  to  march  out  of  the  kingdom.*  They  are  to  be  exercised 
at  stated  times ;  and  their  discipline  is  in  general  liberal  and  easy ; 
but  when  drawn  out  into  actual  service,  they  are  subject  to  the 
rigours  of  martial  law,  as  necessary  to  keep  them  in  order.  This  is 
the  constitutional  security  which  our  laws'^  have  provided  for  the 
public  peace,  and  for  protecting  the  realm  against  foreign  or  domestic 
violence.^ 

The  militia  has  been  subjected  to  further  regulations  by  many 

'  Stat.  13  Car.  II.  c.  vi.     Stat.  14  Car.  II.  c.  lii.     Stat.  15  Car.  II.  c.  iv. 

2  Stat.  26  Geo.  III.  st.  107.  ^  Stat.  16  Geo.  III.  c.  iii. 

*  So  at  Gommon  law,  the  king  cannot  send  any  subject  of  England  against  his 
will  to  serve  him  out  of  the  realm.     Co.  2  Inst.  47,  48. 

5  Stat.  2  Geo.  III.  c.  xx.  Stat.  9  Geo.  III.  c.  xlii.  Stat.  16  Geo.  III.  c.  iii. 
Stat.  18  Geo.  III.  c.  xiv.  and  lix.  Stat.  19  Geo.  III.  c.  Ixxii.  Stat.  26  Geo.  III. 
c.  cvii. 

*  Blackst.  Com.  b.  i.  c  xiii. 
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subsequent  statutes,  but  they  have  not  altered  the  general  features 
of  the  system  described  above.  The  determination  of  the  quotas,  or 
specific  amount  of  forces  to  be  furnished  by  each  county  is  left,  in 
ordinary  circumstances,  to  be  fixed  every  ten  years  by  the  privy 
council,  with  a  power  of  increase  reserved  to  the  crown,  in  case  of 
invasion,  or  imminent  danger  thereof,  or  of  rebellion.  The  lord- 
lieutenant  has  the  oflficering  of  the  militia ;  but  the  officers  must, 
according  to  the  ranks  they  hold  therein,  possess  certain  qualifications 
of  property.  The  deputy  lieutenants  are  entrusted  with  the  actual 
enrolment  and  formation  of  the  regiments.  The  private  soldiers 
are  chosen  by  ballot,  to  which  all  persons  not  within  the  exemptions 
of  the  statute  are  liable  ;  and  they  must  serve,  if  drawn,  for  five 
years,  or  procure  a  substitute,  to  be  approved  by  the  deputy 
lieutenants. 

The  crown  is  empowered  in  cases  of  actual  Invasion,  or  imminent 
danger  thereof,  and  in  all  cases  of  rebellion  and  insurrection,  to  call 
out  the  militia,  and  place  them  under  military  command  ;  but  under 
ordinary  circumstances,  by  the  55  Geo.  III.  c.  Ixv.,  the  period 
during  which  they  may  be  placed  on  duty  is  limited  to  twenty-eight 
days  in  any  one  year ;  and  the  57  Geo.  III.  c.  Ivii.  authorises  the 
queen  to  dispense  with  their  being  embodied  at  all  during  any  year. 
Their  pay,  government,  and  liability,  during  the  time  when  they  are 
placed  on  general  military  duty,  do  not  materially  differ  from  those 
of  the  troops  of  the  line,  except  that  they  are  only  sworn  to  serve  in 
Great  Britain  and  Ireland,  and  the  service  in  the  latter  country 
cannot  exceed  two  successive  years.  While  they  are  called  out 
merely  for  their  annual  training,  they  are  liable  to  no  punislunent, 
under  the  martial  law,  that  affects  life  or  limb. 

There  are  other  species  of  troops  of  the  same  nature  as  the 
ordinary  militia.  Such  are  the  supplementary  militia,  or  the 
additional  force  wliich,  as  we  have  seen,  the  crown  is  empowered  to 
raise  in  particular  emergencies  ;  the  local  militia,  whose  service  is 
more  limited  than  that  of  the  regular  militia ;  and  the  yeomanry 
cavalry.  The  two  former  are  raised  by  compulsory  enrolment,  and 
the  latter  by  voluntary  enlistment.*  The  act  6  &  7  Vict.  c.  xcv. 
(amended  by  9  Vict.  c.  ix.)  has  provided  another  species  of  force 
which  may  at  any  time  be  called  out  to  assist  in  maintaining  the 
public  peace.  That  statute  empowers  her  majesty  from  time  to 
time,  by  warrant  under  her  royal  sign  manual  to  order  the 
enrolment  of  the  out-pensioners  of  Chelsea  hospital,  i*esident  In  any 

'  By  Stat.  1  &  2  Vict.  c.  xci.  provisions  are  made  for  defray  in  2;  the  charges  of 
discmboilied  militia;  and  the  nuiking  of  the  lists  and  ballots  for  the  militia  is  sus- 
pended for  one  year  by  stat.  1  &  2  Vict.  c.  xc.  It  is  further  suspended  until  l^t 
Oct.  Ib47,  by  btat.  D  Vict.  c.  43. 
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cllstrict,  as  a  local  force  for  the  preservation  of  the  peace ;  but  limits 
the  whole  number  of  that  force  within  the  United  Kingdom  to 
10,000.  The  act  contains  other  provisions  for  the  purpose  of 
rendering  their  services  more  effective.' 

We  must  now  return  to  the  consideration  of  the  history  of  the 
regular  armj.  There  was  no  standing  army  before  the  civil  war. 
The  guards  in  the  time  of  Charles  II.  were  about  5000  men ;  and 
during  the  interval  between  the  peace  of  Ryswick  and  the  war  of 
the  Spanish  succession,  the  commons  could  not  be  pre^•ailed  upon  to 
keep  up  a  force  of  above  7000  men.  A  standing  army  was,  indeed, 
very  repugnant  to  the  national  prejudices.  But  after  the  succession 
of  the  house  of  Hanover,  that  great  augmentation  of  the  power  and 
security  of  the  court  became  established  by  degrees.  Two  long 
wars  had  given  a  kind  of  influence  to  the  army,  by  making  it  a 
profession  for  the  higher  and  middle  classes  of  society,  and  by  the 
honour  therein  achieved  for  itself  and  for  the  English  name. 
George  I.  was  fond  of  warlike  policy,  and  George  II.  of  war  itself; 
and  the  policy  of  their  governments  required  that  their  negotiations 
should  be  supported  by  an  imposing  display  of  military  power. 
Besides,  the  state  of  the  constitution,  in  which  the  houses  of 
parliament  shared  with  the  crown  the  actual  and  practical  adminis- 
tration of  the  executive  power,  rendered  them  at  the  same  time 
partakers  in  the  responsibility  of  every  successive  measure  Avhich 
they  were  called  upon  either  to  approve  or  to  negative.  Thus  the 
houses  of  parliament  were  necessarily  led  to  support  a  permanent 
force,  which  was  required  for  maintaining  that  system  of  policy 
which  they  sanctioned  by  their  votes.  The  forces  kept  up  with  the 
consent  of  parliament  during  the  administration  of  Sir  Robert 
Walpole,  in  the  first  years  of  king  George  I.,  amounted  to  rather 
more  than  17,000  men,  exclusive  of  those  on  the  Irish  establishment, 
but  including  the  garrisons  of  Minorca  and  Gibraltar,  except  when 
the  maintenance  of  the  peace  of  Europe  seemed  in  danger.  And 
this,  with  little  alteration,  was  our  standing  army  in  time  of  peace 
during  the  eighteenth  century.- 

The  object  of  this  army  always  Avas  understood  to  be,  as  it  is  still 
expressed  in  the  preamble  of  every  mutiny-bill,  for  better  preserving 
the  balance  of  power  in  Europe  ;  and  it  never  was  admitted  by  the 
house  of  commons  that  a  permanent  military  force  was  requisite  to 
maintain  the  government  at  home.  But  unless  a  change  in  this 
respect  had  been  made  in  the  ancient  military  system  of  the  country, 
rebellions  would  have   broken  out   under  George  I.,  not  only  in 

'  As  to  their  payment,  see  stat.  9  Vict.  c.  x. 
^  Hallam,  Constit.  Hist.  vol.  iii.  p.  345,  olQ. 
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Scotlantl, —  which,  perhaps,  could  not  have  been  pi'eserved, —  but  in 
many  othei*  parts  of  the  realm.  Yet  the  prejudice  against  a  standing 
army  was  such,  that  it  was  established  and  recognised  very  slowly. 
Thus  Mr.  Pulteney  in  1732,  a  man  of  moderate,  and  by  no  means 
•dcmocratical  principles,  strongly  protested  against  it  in  the  house  of 
connnons,  as  incompatible  with  the  maintenance  of  liberty.' 

We  may  gather  from  this  sketch  of  the  rise  and  progress  of  our 
permanent  army,  that  it  was  established  through  the  natural  and 
necessaiy  course  of  events,  and  the  changes  which  took  place  in  the 
system  of  Europe  and  the  English  constitution.  Under  the  modern 
public  law  of  Europe,  no  country  can  hold  a  respectable  position 
among  nations  without  a  permanent  military  force.  The  relations  of 
nations  towards  each  other  have  become  more  and  more  complex  ;  and 
they  are  now  considered  as  forming  a  system,  or  community,  wherein 
a  certain  balance  of  power  must  be  maintained  for  the  good  of  the 
whole,  and  to  the  maintenance  of  which  each  must  contribute,  by 
being  ready  to  resist  enterprises,  on  the  part  of  any  state,  prejudicial 
to  the  rights,  independence,  or  liberties  of  the  rest.  The  modern 
system  of  w'ar  also  contributes  not  a  little  to  render  standing  armies 
necessary.  Armies  cannot  now  be  raised  on  an  emergency  and 
trained  in  a  short  space  of  time,  unless  there  be  a  permanent  nucleus 
upon  which  they  may  be  formed,  and  officers  who  have  made 
military  service  the  sole  occupation  of  their  life.  Success  in  Avar 
depends  as  nmcli  on  perfect  discipline  and  military  science,  which 
cannot  be  acquired  without  constant  and  permanent  application  to 
the  studies  and  duties  of  military  life,  as  on  personal  bravery, 
strength,  and  prowess.  And  the  habits  of  modern  civilisation, 
commerce,  and  manufactures,  render  it  less  easy  than  it  was  formerly 
to  raise  and  train  men  speedily,  so  as  to  render  them  fit  for  milltaiy 
service.  It  is  therefore  impossible  that  any  nation  should  neglect 
the  maintenance  of  a  standing  army,  according  to  its  circumstances 
and  means,  without  danger  of  losing  its  due  weight  and  station  as  a 
member  of  the  European  community,  by  becoming  unable  to  appeal 
to  arms,  if  necessary,  for  the  maintenance  of  its  rights  and  interests. 
And  if  any  idea  ever  existed,  that  the  regular  army  might  be  made 
the  direct  means  of  overturning  the  constitution,  it  must  have  long 
since  vanished.  The  influence  of  the  crown  has  been  rendered  no 
longer  an  object  of  jealousy,  by  the  extension  of  the  popular  branch 
of  the-  constitution  which  has  lately  taken  place ;  and  wc  may 
tijcrefore  rejoice  in  the  great  achievements  and  high  condition  of  our 
urniics,  without  any  fear  that  our  riglits  and  liberties  may  be  thereby 
in  the  sli*2;htest  dcGrree  endangered. 

'  llallam,  Cunblit.  Uibt.  vol.  iii.  p.  o47. 
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•  Such,  liowcYcr,  13  tlie  pnulont  jealousy  of  our  constitution,  that  it 
is  declared  in  one  of  the  articles  of  the  bill  of  rights',  that  the  raising 
or  keeping  up  a  standing  army  within  the  kingdom  in  time  of  peace, 
unless  it  be  with  the  consent  of  parliament,  is  against  law. 

It  is  necessary  here  to  refer  to  a  remarkable  precedent  which 
occurred  in  the  year  1794,  bearing  on  this  portion  of  the  constitu- 
tional law.  On  the  31st  January  1794,  the  king  informed  the  house 
of  commons  by  message  that  a  corps  of  Hessian  troops  in  the  pay  of 
Great  Britain,  which  were  detained  near  the  Isle  of  Wight  had  been 
landed  there  to  prevent  danger  of  sickness  by  their  continuance  on 
board  transports.  Mr.  Grey  (since  Lord  Grey)  strongly  condemned 
the  landing  of  these  troops  without  the  previous  permission  of  parlia- 
ment, as  contrary  to  the  bill  of  rights,  and  to  the  clause  of  the  act  of 
settlement  forbidding  the  employment  of  foreigners.  He  also  cited 
the  case  of  the  refusal  of  the  house  of  commons  in  1698  to  allow 
king  William's  Dutch  guards  to  remain  in  England.  He  was  sup- 
ported by  Fox,  Whitbread,  Windham,  Francis,  and  others.  But  Mr. 
•Pitt  defended  the  legality  of  the  measure  on  the  ground  of  constant 
practice,  asserting  that  the  impossibility  of  maintaining  troops  without 
parliament  Avas  a  sufficient  security,  and  cited  precedents  in  1756, 
1775,  1782,  and  1784.  Lord  Eldon,  then  attorney- general,  main- 
tained the  same  doctrines,  and  INIr.  Grey's  motion,  declaring  the  ille- 
gality of  bringing  foreign  troops  into  the  realm  without  the  consent 
of  parliament,  was  negatived  by  a  majority  of  184  to  35.  A  bill  of 
indemnity  was  afterwards  brought  into  the  house  of  lords  by  the 
Earl  of  Albemarle  on  the  12th  of  February.  But  it  was  strongly 
opposed  by  the  government,  and  lord  Grenville  said,  that  to  keep  an 
army  in  England  without  consent  of  parliament  was  contrary  to  law, 
but  to  introduce  a  body  of  troops  on  an  emergency,  and  to  com- 
municate the  same  to  parliament,  w^as  regarded  as  a  sound  exercise  of 
royal  discretion.  Lord  Mansfield  took  the  same  view  of  the  case, 
and  said  that  it  did  not  appear  to  him  possible  precisely  to  define 
what  was  the  extent  of  the  prerogative  of  the  crown  in  this  or  that 
particular  instance,  because,  as  the  prerogative  itself  was  nothing 
more  than  a  discretionary  power  lodged  in  the  crown  for  the  common 
benefit  of  the  kingdom  and  the  king's  subjects,  the  wisdom,  ex- 
pediency and  necessity  of  its  exercise  depended  altogether  on  the 
nature  of  the  emergency  which  called  it  forth,  and  of  the  extent  of 
that  emergency  parliament  were  to  be  the  judges.  His  lordship  also 
cited  the  precedent  of  1784.  In  that  case,  a  body  of  Hessian  troops 
who  had  been  employed  in  the  American  war  were  disembarked 
in  England  on  account  of  the  unnavigable  state  of  the  river  Wcser; 

'  Stat.  1  Will.  &  Mary,  st.  2.  c.  ii. 
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and  a  message  having  been  sent  by  the  king  to  the  house  of  com- 
mons, acquainting  them  with  the  fact  and  with  the  places  where 
those  troops  would  be  rpiartered,  the  house  voted  an  address  of  thanks 
to  his  majesty.  The  late  marquess  of  Lansdowne  supported  the  bill 
of  indemnity,  asserting  in  general  terms  the  illegality  of  bringing 
foreign  troops  into  the  realm  without  consent  of  parliament;  but  it 
was  rejected  by  a  majority  of  89  to  12.  The  question  was,  however, 
again  raised  by  Mr.  Grey  on  the  14th  of  the  following  month  with 
the  support  of  Fox  and  Sheridan.  ISIr.  Pitt  again  strongly  asserted 
the  legality  of  the  act  impugned,  and  Mr.  Grey's  motion  was  rejected 
by  a  majority  of  170  to  40.'  It  would  not  be  safe  to  draw  any 
general  conclusion  from  these  proceedings,  except,  that  to  bring 
foreign  troops  into  the  realm  without  the  previous  consent  of  parlia- 
ment, is  not  necessarily  and  in  itself  illegal,  though  the  authority  of 
lord  Lansdowne,  lord  Grey,  Fox,  Sheridan,  Windham,  and  Francis, 
sufficiently  establish  that  it  is  a  measure  only  justifiable  on  the  ground 
of  necessity,  always  very  questionable,  and  generally  highly  danger- 
ous. The  responsibility  of  ministers  to  parliament,  and  the  im- 
possibility of  maintaining  troops  without  supplies  which  parliament 
alone  can  furnish,  are  the  constitutional  securities  against  the  abuse 
of  the  prerogative  in  this  particulai'.  We  may  also  conclude,  from 
the  precedents,  that  in  every  case  of  this  nature  the  crown  ought  to 
acquaint  the  house  of  commons  with  the  fact  by  message,  giving  a 
reason  for  the  landing  of  the  troops. 

The  continuance  of  the  mutiny  act,  without  which  the  standing  army 
cannot  lawfully  exist,  is  always  limited  to  one  year;  and  therefore  the 
army  is  ipso  facto  disbanded  at  the  expiration  of  every  year,  unless 
continued  by  parliament. 

It  was  enacted,  by  stat.  10  Will.  III.  c.  i.,  that  not  more  than 
twelve  thousand  men  of  regular  forces  should  be  kept  on  foot  in 
Ireland,  though  paid  at  the  charge  of  that  kingdom;  Avhich  per- 
mission was  extended,  by  stat.  8  dreo.  III.  c.  xiii.,  to  16,235  men  in 
time  of  peace ;  and  since  which  time  the  force  required  has  gradually 
increased.  The  total  for  England  and  Ireland,  authorised  by  the 
last  mutiny  act,  is  108,608  men,  exclusive  of  the  officers  and  men 
belonging  to  the  regiments  employed  in  the  territorial  possessions  of 
the  East  India  Company,  but  including  the  officers  and  men  of  the 
troops  and  companies  recruiting  for  those  regiments. 

To  keep  this  body  of  troops  in  order,  an  annual  act  of  parliament 

'  Pari.  Hist.  vol.  xxx.  p.  1310.  1363.  1424.  Vol.  xxxl.  (lords)  March  14.  Ann. 
Regist.  vol.  xxxvi.  pp.  198.  205.  JNIr.  Aiistcy,  in  his  Lectures  on  the  Constitution, 
p.  375.  &c.,  ingeniously  refers  thc.'^e  cases  to  tlie  royal  prerogative  of  dispensation. 
The  prcceilcnts  which  IMr.  Anstey  has  collected  arc  interesting,  and  his  reasoning 
tlici'cnn  very  ingenious. 
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likewise  passes,  "  to  punish  mutiny  unci  desertion,  and  for  the  better 
payment  of  the  army  and  their  quarters."  This  regulates  the  manner 
in  which  they  ai-e  to  be  dispersed  among  the  several  innkeepers  and 
vietuallers  throughout  the  kingdom,  and  establishes  a  law  martial  for 
their  government.  By  this,  among  other  things,  it  is  enaeted,  that  if 
any  officer  or  soldier  shall  begin,  excite,  cause,  or  join  in  any  mutiny 
or  sedition;  or  shall  not  use  his  utmost  endeavours  to  suppress  the 
same;  or,  coming  to  the  knowledge  of  any  mutiny,  or  intended 
mutiny,  shall  not,  without  delay,  give  information  thereof  to  his 
commanding  officer ;  or  shall  misbehave  himself  before  the  enemy ; 
or  shall  shamefully  abandon  or  deliver  up  any  garrison,  fortress,  port, 
or  guard  committed  to  his  charge,  or  which  he  shall  be  commanded 
to  defend;  or  shall  compel  the  governor  or  commanding  officer  of 
any  garrison,  fortress,  or  port,  to  deliver  up  to  the  enemy,  or  to 
abandon  the  same ;  or  shall  speak  words,  or  use  any  other  means  to 
induce  such  governor  or  commanding  officer,  or  others  to  misbehave 
before  the  enemy,  or  shamefully  to  abandon  or  deliver  up  any 
garrison,  fortress,  port,  or  guard  committed  to  their  respective  charge, 
or  which  he  or  they  shall  be  commanded  to  defend ;  or  shall  leave  his 
post  before  relieved ;  or  shall  be  found  sleeping  on  his  post ;  or  shall 
hold  correspondence  with,  or  give  advice  or  intelligence  to,  any  rebel 
or  enemy  of  her  majesty,  either  by  letters,  messages,  signs,  or  tokens, 
in  any  manner  or  way  whatsoever ;  or  shall  treat  or  enter  into  any 
terms  with  such  rebel  or  enemy  without  her  majesty's  license,  or  the 
license  of  the  general  or  chief  commander ;  or  shall  strike,  or  shall  use 
any  violence  against  his  superior  officer,  being  in  the  execution  of  his 
office ;  or  shall  disobey  any  lawful  command  of  his  superior  officer ;  or 
shall  desert  her  majesty's  service; — such  offi^nder  shall  suffer  such  judg- 
ment as  a  court-martial  shall  inflict,  though  it  extend  to  death  itself. 

Suppletory  to  these  regulations  are  the  articles  of  war,  which  the 
crown  is  authorised  to  frame ;  but  no  punishment  for  any  offence 
created  by  them  can  extend  to  life  or  limb.  The  military  law  is 
administered  by  courts- martial,  with  different  degrees  of  authority: 
in  all  of  them  the  members  are  sworn  to  determine  accordino;  to  the 
evidence,  the  articles  of  war,  the  mutiny-acts,  and  (if  any  doubts 
arise  unexplained  by  them)  according  to  their  consciences,  the  best  of 
their  understandings,  and  the  customs  of  xoar. 

The  highest  court  is  called  a  general  court-martial,  and  must 
consist,  except  when  held  in  certain  places,  where  such  number 
might  not  be  easily  procured,  of  thirteen  members  at  the  least.  It  is 
this  court  only  that  can  pronounce  sentence  of  death,  and  nine 
members  must  concur  in  the  sentence,  if  the  court  consist  of  thirteen 
exactly ;  if  of  more  (or  less  in  excepted  places),  the  majority  must 
consist  of  two-thirds  of  the  wdiole. 
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Cfcncral  courts-martial  of  less  than  the  proper  number  may  inflict 
corporal  punishment  not  extending  to  loss  of  limb  or  imprisonment. 

Besides  the  proceedings  by  courts-martial,  it  has  been  usual  for 
the  crown  on  certain  occasions  to  direct  the  assemblage  of  courts  of 
inquiry,  which  are  in  some  measure  analogous  to  a  grand  jury. 
Thera  are,  however,  very  broad  distinctions  between  them:  the 
members  arc  not  sworn,  the  witnesses  are  not  sworn,  a  report  is 
made  of  the  opinion  of  the  court  as  to  the  propriety  of  any  further 
proceedings  (which  is  not  in  the  natui-e  of  a  bill  of  indictment), 
and  witnesses  are  heard  on  both  sides.  Great  doubts  have  been 
entertained  on  the  legality  of  this  proceeding;  and  it  has  been 
rested,  not  so  much  on  the  prerogative  of  the  crown,  as  on  the 
implied  voluntary  consent  of  every  officer  who  enters  the  army,  to 
submit  himself  to  what  he  knows  to  be  an  existing  practice  in  the 
army.  The  soundness  of  this  reasoning  may,  however,  be  questioned.' 
It  is  laid  down  in  Comyn's  Digest^  that  "the  king  may,  by 'his 
prerogative,  make  what  courts  for  the  administration  of  the  common 
law,  and  in  what  places,  he  pleases;  but  the  king  cannot  erect  a 
court  of  chancery  or  conscience,  nor  grant  to  a  coui't  that  it  may 
proceed  by  the  civil  law ;  nor  can  he,  by  charter  or  commission,  alter 
the  common  law.  So  the  erection  of  a  new  court  with  a  new 
jurisdiction  cannot  be  without  act  of  parliament."  Now  it  follows 
from  these  principles,  that  the  crown  cannot  by  its  prerogative  erect 
a  court  to  proceed  according  to  military  law,  and  in  Avhich,  contrary 
to  the  rules  of  the  common  law,  the  judges  and  the  witnesses  arc  not 
sworn.  It  seems  clear  therefore,  that  military  courts  of  inquiry,  not 
being  erected  by  act  of  parliament,  must  be  destitute  of  any  legal 
judicial  authority,  because  the  prerogative  cannot  erect  any  tribunal 
otherwise  than  accordino;  to  the  common  law.  And  not  beins: 
authorised  by  tlie  mutiny-act,  they  fall  within  the  meaning  of  the 
stat.  42  Ed.  III.  c.  iii.,  confirmed  by  stat.  16  Car.  I.  c.  x.,  whereby 
it  is  enacted,  that  no  man  shall  be  put  to  answer  without  jiresent- 
ment  before  justices,  or  matter  of  record,  or  by  due  process  and  writ 
original,  according  to  the  old  common  law ;    and   that  if  any  thing  I 

from  henceforth  be  done  to  the  contrary,  it  shall  be  void  in  law,  and 
holden  for  error. 

It  would  therefore  appear,  that  if  a  military  court  of  inquiry  were 
to  pronounce  a  sentence  and  proceed  to  its  execution,  the  law  of  the 
land  would  be  thei-eby  violated.  It  may,  however,  be  contended, 
that  these  courts  are  in  the  nature  of  the  commissions  of  inquiry, 
whi(?h  have  frequently  been  issued  by  virtue  of  the  administrative 

'   Home  V.  Beiitink.     '2  IJrodrip  and  Bliighain,  130. 
'^  Com.  Dig.  tit.  l^rerogative,  D.  28. 
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prerogative  of  the  crown,  to  collect  information  touching  matters  ot 
importance  for  the  public  service.  But  the  criminal  nature  of  the 
matters  to  be  inquired  of  by  these  military  courts  renders  them 
essentially  different  from  commissions  of  incpiiry  under  the  great  or 
privy  seal.  And  a  commission  to  inquire  only  of  ofl'ences,  and  not 
to  determine,  is  against  the  common  law.^ 

We  may  therefore  conclude  that  the  authority  of  military  courts 
of  inquiry  cannot  be  rested  on  the  common  law.  As  for  the  aro-u- 
ment  that  every  man  entering  the  army  must  be  held  to  have  given 
his  consent  to  this  part  of  the  military  system,  -though  sanctioned  by 
Chief  Justice  Dallas,  in  Home  v.  Bentink,  it  seems  to  be  somewhat 
questionable,  for  obvious  reasons.  Perhaps  the  least  objectionable 
ground  on  which  these  proceedings  can  be  supported  is,  that  they 
seem  necessary  to  enable  the  crown  to  exercise  with  justice  that 
absolute  power  of  removing  persons  from  the  army,  or  directing  them 
to  be  brought  to  trial  before  a  court-martial  for  militaiy  offences, 
which  is  part  of  the  militaiy  prerogative.  The  crown,  having  an 
absolute  power  of  depriving  any  ofhcer  of  his  commission,  or  of 
bringinpj  him  to  trial  before  a  court-martial,  must  have  the  means  of 
inquiring  into  and  ascertaining  the  facts  upon  which  alone  that  power 
can  be  exercised  without  harshness  or  even  injustice.  Now,  it  would 
be  difficult  to  suggest  any  mode  of  conducting  such  an  inquiry  better 
calculated  to  do  substantial  justice  than  by  the  courts  which  we  are 
considering.  The  crown  must  act  upon  some  inquiry ;  and  it  is 
clearly  more  convenient  and  desirable  that  it  should  be  conducted  in 
a  judicial  form,  before  officers  competent  to  report  upon  the  matters 
on  which  their  opinion  is  required,  than  by  any  other  method. 

Blackstone  makes  many  reflections  on  the  state  of  servitude  to 
wliich  the  army  are  reduced  in  the  midst  of  a  nation  of  freemen ;  but 
it  may  well  be  doubted  whether  military  discipline  can  be  maintained 
without  despotic  authority  and  implicit  obedience.  Besides,  the 
military  service  is  entered  into  by  a  voluntary  compact,  which,  if 
hastily  contracted  by  any  citizen,  may,  within  a  reasonable  time,  and 
upon  very  easy  terms,  be  dissolved.  And  the  safety  of  the  whole 
community  requires  that  some  should  make  that  honourable  sacrifice 
of  their  liberty  to  the  service  of  their  country.  Yet  it  would  deserve 
consideration  whether  some  mitigation  of  the  penalties  of  military  law 
in  time  of  peace  would  not  be  desirable,  after  the  example  of  the  civil 
law,  by  which  desertion  in  time  of  war  is  punishable  with  death,  but 
more  mildly  in  time  of  tranquillity.^  But  our  mutiny  act  makes  no 
such  distinction ;  so  that  a  soldier  sleeping  on  his  post  in  profound 
peace  is  equally  punishable  with  death,  if  a  court-martial  thinks 
proper,  with  one  guilty  of  the  same  offence  in  the  presence  of  an 

'  12  Rep.  31.     2  Hale,  P.  C.  21.  §  5.    Comyn,  Dig.  Prerogative,  D.  29. 
^  L  5  fr  (l9  re  milit. 

K  li. 
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enemy,  or  at  a  time  of  public  danger.  Some  relaxation  of  military 
rigour  in  time  of  peace  is  recommended  by  Blackstone.'  By  stat, 
43  Eliz,  c.  iii.  a  weekly  allowance  is  to  be  raised  in  every  county  for 
the  relief  of  soldiers  that  are  sick,  hurt,  and  maimed  (though  this  is 
not  usually  collected,  as  they  are  entitled  to  more  effectual  relief  from 
tlieir  parishes) ;  not  forgetting  the  royal  hos})ital  at  .Chelsea,  for  such 
as  are  worn  out  in  their  duty.  Officers  and  soldiers  that  have  been 
in  the  queen's  service  are,  by  statutes  enacted  at  the  close  of  several 
wars,  at  liberty  to  use  any  trade  or  occupation  they  are  fit  for  in  any 
town  in  the  kingdom. (except  the  two  univei'sities),  notwithstanding 
any  statute,  custom,  or  charter,  to  the  contrary.  And  soldiers  in 
actual  military  service  may  make  nuncupative  wills,  and  dispose  of 
their  goods,  wages,  and  other  personal  chattels,  without  those  solem- 
nities, forms,  and  expenses,  which  the  law  requires  in  other  cases.^ 
The  common  law  Avill,  moreover,  protect  them  against  wrongful  acts 
of  their  superiors  not  within  the  scope  of  military  authority  ^,  and 
indeed  the  law  of  the  land  never  ceases  to  look  upon  them  as  citizens, 
though  they  are  under  martial  law.  Thus,  tb.ough  (as  we  have  seen) 
soldiers  are  required  to  remove  from  places  of  election  of  members  of 
parliament  at  least  one  day  before  the  election,  those  who  arc  entitled 
to  vote  may  remain.'' 

We  have  seen  that  the  house  of  commons  has  never  admitted,  and 
the  preamble  of  the  mutiny  act  by  implication  denies,  that  a  standing 
army  is  required  to  maintain  the  government  at  home ;  yet  it  some- 
times happens  that  the  aid  of  the  military  force  is  called  for  by  the 
civil  magistrate,  in  cases  of  riot  or  disturbance,  to  preserve  the  peace. 
But  in  such  cases  the  law  looks  upon  the  soldiers  rather  as  armed 

'  lilackst.  Com.  b.  i.  c.  xiii.  p.  415.  It  is  worth  while  here  to  insert  the  preamble 
of  the  mutiny  act,  which  contains  a  kind  of  summary  of  the  leading  principles  of 
our  constitutional  law  respecting  the  army.  "  Whereas  the  raising  or  keeping  up 
a  standing  army  within  the  United  Kingdom  of  Great  Britain  and  Ireland  in  time 
of  peace,  unless  it  be  witii  the  consent  of  parliament,  is  ngainst  law  :  and  whereas 
it  is  adjudged  necessary  by  her  majesty  and  this  present  ])arliament,  tliat  a  body 
of  forces  should  be  continued,  for  the  safety  of  the  United  Kingdom,  the  defence  of 
the  possessions  of  her  majesty's  crown,  and  the  preservation  of  the  balance  of 
power  in  Europe  ;  and  that  the  whole  number  of  such  forces  should  consist  in  ...  . 
And  whereas  no  man  can  be  forejudged  of  life  and  limb,  or  subjected  in  time  of 
peace  to  any  kind  of  punishment  within  this  realm,  by  martial  law,  or  in  any  other 
manner  than  by  the  judgment  of  his  peers,  and  according  to  the  known  and  es- 
tablished laws  of  this  realm;  yet,  neverthelcs.%  it  l)eing  reipiisite,  for  the  retaining 
all  the  before-mentioned  forces  in  tiieir  duty,  that  an  exact  discipline  be  observed, 
and  tliat  soMiers  who  sliall  mutiny,  or  stir  up  sedition,  or  shall  desert  her  majesty's 
service,  be  brought  to  a  more  exemplary  and  speedy  punishment  than  the  usual 
forms  of  the  law  will  allow  :  l)e  it  therefore  enacted,"  &c. 

"  Stat.  29  Car.  II.  e.  iii. ;  5  Will.  III.  c.  xxi.  §  6. ;   1  Vict.  c.  xxvi.  §  11. 

"  Warden  r.  liailey,  4  Taunt.  67.  And  see  S.  C.  (in  erroi-)  nom.  IJailey  v.  Warden, 
4  IMauIc  and  Selwin. 

•*  Slat.  «  (Jeo.  II   c.  .\\x. 
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citizens  (and  perhaps  as  sworn  servants  of  the  crown)  than  as  a  body 
of  men  under  martial  law,  and  separated  from  the  rest  of  the  com- 
munity. Thus  it  has  been  laid  down  that  a  soldier  is  gifted  with  all 
the  rights  of  other  citizens,  and  is  bound  to  all  their  duties,  and  he  is 
therefore  as  much  bound  to  prevent  a  breach  of  the  peace,  or  a 
felony,  as  any  other  person.  If  it  be  necessary  for  the  purpose  of 
preventing  mischief,  or  for  the  execution  of  the  law,  it  is  not  only 
the  right  of  soldiers,  but  it  is  their  duty,  to  exert  themselves  in 
assisting  in  the  execution  of  a  legal  process,  or  to  prevent  any  crime 
or  mischief  being  committed.'  So  it  has  been  laid  down  that  a 
magistrate  may  assemble  all  the  king's  subjects  to  quell  a  riot,  and 
may  call  in  soldiers  who  are  subjects,  and  may  act  as  such ;  though 
this  should  be  done  with  great  caution.^  And  thus  much  for  the 
military  state,  as  acknowledged  by  the  laws  of  England. 

The  maritime  state  is  nearly  related  to  the  former,  though  much 
more  agreeable  to  the  principles  of  our  ancient  common  law,  because 
it  can  never  be  dangerous  to  liberty,  and  is,  at  the  same  time,  the 
chief  defence  and  ornament  of  the  realm,  and  its  ancient  and  natui'al 
strength.  We  accordingly  find  that  the  navy  has  been  an  object  of 
great  solicitude  to  our  kings  and  parliaments  even  from  the  earliest 
ages.  And  Blackstone  boasts,  that  to  so  much  perfection  was  our 
naval  reputation  arrived  in  the  twelfth  century,  that  the  code  of 
maritime  laws  called  the  Laws  of  Olerou,  which  is  received  by  every 
nation  in  Europe  as  the  ground  and  substruction  of  all  their  mari- 
time constitutions,  was  confessedly  compiled  by  our  king,  Richard  I., 
at  the  Isle  of  Oleron,  on  the  coast  of  France,  then  part  of  the  pos- 
sessions of  the  crown  of  England.^  This  position  is,  however,  more 
than  doubtful.  It  appears  that  Eleanor,  duchess  of  Guienne,  mother 
of  liichard  I.,  was  the  real  author  of  these  laws,  about  the  year  1150, 
while  she  was  married  to  her  first  husband,  Louis  the  Younger,  king 
of  France.  She  subsequently  married  Henry  duke  of  Normandy 
and  count  of  Anjou,  afterwards  king  of  England ;  and  his  third  son, 
king  Hichard  L,  adopted  ^the  Laws  of  Oleron  as  Duke  of  Aquitaine, 
making  some  slight  additions  thereto.^  It  is  also  to  be  observed,  that 
this  compilation  is  less  ancient  than  the  Consolato  del  Mare,  composed 
of  ordinances  of  the  Greek  and  German  emperors,  the  kings  of 
France,  Spain,  Syria,  Cyprus,  Majorca,  and  Minorca,  and  the 
republics  of  Genoa  and  Venice  ^  —  from  whence  the  greater  part  of 

'  Burdett  (Bart.)  v.  Abbot,  4  Taunt.  449.    And  see  S.  C.  Dow.  165.    14  East,  154. 

2  Rex  V.  Keiinett,  5  Carrington  and  Payne,  282,  n.     Rex  ?;.  Pinney  (Bristol  riots), 
3  Barnwell  and  Adolph.  946.     5  Car.  and  Pay.  254. 

3  4  Inst.  144.     Selden,  de  Dominio  Maris. 

*  Vinnius,  Praefat.  ad  Peckium.     Cleirac,  Us.  et  Cout.  dc  la  Mcr,  intrnd. 
^  Grot.  Dr.  de  la  G.  et  de  la  P.  1.  iii.  c.  i.  §  5.  not.  6. ;  and  sec  Pardcssus  Collec- 
tion de  Loix  Marit.  torn.  2.  ch.  12. 
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the  ancient  maritime  laws  used  by  tlic  Italians,  Spaniards,  French, 
and  English,  arc  derived.'  And  it  is  highly  probable  that  the 
duchess  Eleanor  had  the  Laws  of  Oleron  compiled  in  imitation  of  the 
Consolato  del  Mare.     But  we  must  return  to  our  inmiediate  subject. 

"\Ye  may  judge  of  the  inferiority  of  our  ancestors  to  the  present 
age  in  naval  power  by  the  boast  of  Lord  Coke,  that  the  royal  navy 
of  England  consisted,  under  the  maritime  reign  of  Elizabeth,  of  three 
and  thirty  ships."  Blackstone  attributes  the  powerful  state  of  our 
naval  forces  to  the  salutary  provisions  of  the  statutes  called  the  navi- 
gation acts,  whereby  the  constant  Increase  of  English  shipping  and 
seamen  was  not  only  encouraged,  but  rendered  unavoidably  neces- 
sary. *'  By  statute  5  Rich.  II.  c.  iii.,"  continues  our  illustrious 
commentator,  "  in  order  to  augment  the  navy  of  England,  then 
greatly  diminished,  it  was  ordained  that  none  of  the  king's  liege 
people  should  ship  any  merchandise  out  of  or  into  the  realm,  but  only 
in  ships  of  the  king's  legiance,  on  pain  of  forfeiture.  In  the  next 
year,  by  statute  6  liich.  II.  c.  viii.  this  wise  provision  was  enervated 
by  only  obliging  the  merchants  to  give  English  ships,  If  able  and 
sufficient,  the  preference.  But  the  most  beneficial  statute  for  the 
trade  and  commerce  of  these  kingdoms,  at  the  time,  perhaps,  at 
which  it  was  made,  was  that  navigation  act,  the  rudiments  of  which 
were  first  framed  in  1650^,  with  a  narrow,  partial  view,  being 
intended  to  mortify  our  own  sugar-islands,  which  Avere  dlsafifected  to 
the  parliament,  and  still  held  out  for  Charles  II.,  by  stopping  the 
gainful  trade  which  they  then  carried  on  with  the  Dutch,  and,  at  the 
same  time,  to  clip  the  wings  of  those  our  opulent  and  aspiring 
neighbours.  This  prohibited  all  ships  of  foreign  nations  from  trading 
with  any  English  plantations  without  license  from  the  council  of 
state.  In  165P  the  prohibition  was  extended  also  to  the  mother 
country,  and  no  goods  were  sufixired  to  be  imported  into  England,  or 
any  of  its  dependencies,  in  any  other  than  English  bottoms,  or  in 
the  ships  of  that  European  nation  of  which  the  merchandise  imported 
was  the  genuine  growth  or  manufacture.  At  the  Restoration  the 
former  provisions  were  continued  by  stat.  12  Car.  II.  c.  xviii.,  with 
this  very  material  alteration,  that  three-fourths  of  the  mariners 
should  also  be  English  subjects."  ■''  These  acts  were  further  enforced 
by  statutes  26  Geo.  III.  c.  Ix.  and  27  Geo.  III.  c.  xix.,  and  other 
statutes.  But  in  J  825  all  former  regulations  on  the  subject  were 
repealed,  by  stat.  6  Geo.  IV.  c.  xix.,  and  the  system  so  far  altered, 
that  the  intercourse  of  all  European  nations  in  amity  with  this 
country  was  j)laced  on  the  same  footing,  whereas  the  old  navigation 
laws  were  directed  against  Holland,  the  Netherlands,  and  Germany. 

'   Vlnnii,  Cum.  a<l  Pctkiiim  .id  I.,  i.  (T.  ad  Lcir.  lUiod.  -  4  Inst.  50. 

'  Scobdl,  132.  *   U.id.  170.  ■■  T^' '-'it.  Com.  b.  i.  c.  xiii.  p.  411). 
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That  statute  was  amended  by  several  subsequent  enactments ;  and 
the  law  on  this  subject  is  consolidated  by  stat.  8  &  4  AV.  IV.  c.  liv. 
(amended  by  3  &  4  Vict.  c.  xcv.  55.  and  59.).  These'statutes  lay  the 
importation  of  goods  into  the  United  Kingdom  of  Great  Britain 
and  Ireland,  and  into  the  British  possessions  in  Asia,  Africa,  and 
America,  and  the  carrying  of  goods  from  one  to  another  of  such 
possessions,  under  certain  regulations,  the  object  of  which  is  to  pro- 
mote the  employment  of  British  ships  and  seamen,  according  to  the 
policy  of  the  old  navigation  laws.  Thus  foreign  shipping  is  admitted 
to  the  import  trade  only  in  certain  cases,  and  on  certain  conditions ; 
and  the  master  and  a  certain  proportion  of  the  seamen  of  every 
British  ship  must  be  natural-born  or  naturalised  subjects  of  the 
crown,  denizens,  or  persons  who  have  become  subjects  by  conquest 
or  cession,  or  have  served  thi'ee  years  on  board  a  man-of-war  belong- 
ing to  the  queen,  in  time  of  war.  But  the  proportion  of  seamen  re- 
quired to  be  so  qualified  may  be  altered,  and  the  period  of  service 
may  be  reduced  to  two  years,  by  royal  proclamation;  and  British 
ships,  with  certain  exceptions,  must  be  registered. 

Many  laws  have  been  made  for  the  supply  of  the  royal  navy  with 
seamen,  for  their  regulation  when  on  board,  and  to  confer  privileges 
and  rewards  on  them  during  and  after  their  service. 

I.  First,  as  to  their  supply,  various  regulations  have  been  provided, 
of  which  Blackstone  gives  the  following  account :  —  "  The  power  of 
impressing  seafaring  men  for  the  sea-service  by  the  king's  commission 
has  been  a  matter  of  some  dispute,  and  submitted  to  with  great 
reluctance,  though  it  has  very  clearly  and  learnedly  been  shewn  by 
Sir  INIichael  Foster  ^  that  the  practice  of  impressing,  and  granting 
powers  to  the  admiralty  for  that  purpose,  is  of  very  ancient  date,  and 
hath  been  uniformly  continued  by  a  regular  series  of  precedents  to 
the  present  time ;  whence  he  concludes  it  to  be  part  of  the  common 
law.  ^  The  diflSculty  arises  from  hence,  that  no  statute  has  expressly 
declared  this  power  to  be  in  the  crown,  though  many  of  them  very 
strongly  imply  it.  The  stat.  2  Rich.  II.  c.  iv.  speaks  of  mariners 
being  arrested  and  retained  for  the  king's  service  as  of  a  thing 
well  known,  and  practised  without  dispute,  and  provides  a  remed 
against  their  running  away.  By  a  later  statute  ^  if  any  waterman 
who  uses  the  river  Thames  shall  hide  himself  during  the  execution 
•  of  any  commission  of  pressing  for  the  king's  service,  he  is  liable  to 
heavy  penalties.  By  another'*,  no  fisherman  shall  be  taken  by  the 
queen's  commission  to  serve  as  a  mariner ;  but  the  commission  shall 
first  be  brought  to  two  justices  of  the  peace  inhabiting  near  the  sea- 

'  Foster,  Rep.  154.  The  case  of  Alexander  Broadfoot. 

2  See  also  Comb.  24-5.  ;  Burr,  334.  ;  and  Rex  v.  Tubb,  Cowp.  510. 

3  Stat.  2  and  3  Phil,  and  M.  c.  xvi.  "  Stat.  5  Eliz.  c.  v. 
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coast  Avhcre  the  mariners  are  to  be  taken,  to  the  intent  that  the 
justices  may  clioose  out  and  return  such  a  number  of  able-bodied  men 
as  in  the  commission  are  contained  to  serve  her  majesty.  And  by 
others  ^  special  protections  are  allowed  to  seamen  in  particular 
circumstances,  to  prevent  them  from  being  impressed ;  and  ferrymen 
are  also  said  to  be  privileged  from  being  impressed  at  common 
law  ^.  All  which  do  most  evidently  imply  a  power  of  impressing  to 
reside  somewhere ;  and  if  any  where,  It  must,  from  the  spirit  of  our 
constitution,  as  well  as  from  the  frequent  mention  of  the  king's  com- 
mission, reside  in  the  crown  alone. 

"  But  besides  this  method  of  impressing  (which  Is  only  defensible 
from  public  necessity,  to  which  all  private  considerations  must  give 
way),  there  are  other  ways  that  tend  to  the  increase  of  seamen,  and 
manning  the  royal  navy.  Parishes  may  bind  out  poor  boys  appren- 
tices to  masters  of  merchantmen,  who  shall  be  protected  from 
impressing  for  the  first  three  years;  and  if  they  are  impressed 
afterwards,  the  master  shall  be  allowed  their  wages.  ^  Great  advan- 
tages in  point  of  wages  are  given  to  volunteer  seamen,  in  order  to 
induce  them  to  enter  into  her  majesty's  service  * ;  and  every  foreign 
seamen,  who  durino;  a  war  shall  serve  two  years  in  a  man-of-war, 
merchantman,  or  privateer,  is  naturalised  ipso  facto.  ^  About  the  middle 
of  king  William's  reiflrn,  a  scheme  was  set  on  foot^  for  a  register  of 
seamen  to  the  number  of  thirty  thousand,  for  a  constant  and  regular 
supply  of  the  king's  fleet ;  with  great  privileges  to  the  registered  men, 
and,  on  the  other  hand,  heavy  penalties  In  case  of  their  non-appearance 
when  called  for :  but  this  registry,  being  judged  to  be  Ineifectual  as 
well  as  oppressive,  was  abolished  by  statute  9  Anne,  c.  xxi."''  It 
has,  however,  been  partly  re-established  by  stat.  b  h  Q  Will.  IV. 
c.  xxi. ;  and  the  stat.  6  h&  Will.  IV.  c.  xxiv.  provides  that  no  person 
shall  be  liable  to  be  detained  against  his  consent  In  the  I'oyal  navy 
for  a  longer  period  than  three  years  ;  but  the  statute  authorises  the 
commanding  officer  of  the  squadron  to  detain  such  person,  in  case  of 
exigency,  for  a  further  period  of  six  months,  or  until  such  emergency 
shall  have  ceased. 

The  government  and  discipline  of  seamen  in  the  royal  fleet  is 
directed  by  certain  express  rules,  articles,  and  orders,  first  enacted  by 
the  authority  of  parliament  soon  after  the  liestoration'',  but  since 
new-modelled  and  altered  after  the  peace  of  Alx-la-Chapelle ",  to 
remedy  some  defects  which  were  of  fatal  consequence  In  conducting 

'  See  stat.  7  &  8  Will.  III.  c.  xxi. ;  2  Anne,  c.  vi. ;  4  &  5  Anne,  c.  xix. ;  13  Geo. 
II.  f.  xvii.  ;  2  Geo.  III.  c.  xv. ;  11  Geo.  III.  c.  xxxviii.  ;  19  Geo.  III.  c.  Ixxv.,  &c. 
''  Siiv.  14.  3  Stat,  2  &  3  Anne,  c.  vi. 

*  Stat.  31  Geo.  II.  c.  x.  *  Stat.  13  Geo.  II.  c.  iii. 

c  Stat.  7  &  «  Will.  III.  c.  xxi.  ■  Ulackst.  Com.  b.  i.  c.  xiii.  p.  420 

"  Stat.  13  Car.  II.  st.  I.e.  ix. 
'^  Stat.  22  Geo.  11.  c.  xxiii.,  iiincnded  liv  10  Geo.  III.  c.  xvii. 
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the  preceding  war.  In  these  articles  of  the  navy  ahiiost  every 
possible  offence  is  set  down,  and  the  punishment  thereof  annexed ; 
and  Blackstone  thereupon  observes,  that  the  seamen  have  in  this 
respect  much  the  advantage  over  their  brethren  in  the  land-service, 
whose  ai'ticles  of  war  are  not  enacted  by  parliament,  but  framed, 
from  time  to  time,  at  the  pleasure  of  the  crown.  But,  on  the  other 
hand,  the  captain  of  a  ship  may  order  corporal  punishment  to  be 
inflicted  by  his  own  authority,  Avhereas  that  cannot  be  done  in  the 
land-service  without  the  sentence  of  a  court-martial. 

With  regard  to  the  privileges  confei'red  on  sailors,  they  are  pretty 
much  the  same  with  those  conferred  on  soldiers,  with  regard  to  relief 
when  maimed,  or  wounded,  or  superannuated,  either  by  county-rates 
or  the  royal  hospital  at  Greenwich ;  with  regard  also  to  the  exercise 
of  trades,  and  the  power  of  making  nuncupative  wills. • 

And  here  these  Commentaries  are  drawn  to  a  close,  ^^'e  have 
therein  examined  the  different  divisions,  modifications,  and  restraints, 
of  the  sovereign  power  which  belong  to  our  civil  polity  ;  and  then 
considering  the  principal  divisions  of  the  people,  for  whose  good 
government  the  English  Constitution  has  by  human  wisdom,  under 
Divine  Providence,  been  devised.  These  few  pages  cannot  contain 
a  full  exposition  of  the  inestimable  benefits  secured  to  her  majesty's 
subjects  by  our  mixed  constitution,  wherein  (as  no  human  institution 
is  perfect,  yet  there  are  few  in  which  something  valuable  may  not  be 
discovered)  the  benefits  of  monarchy,  aristocracy,  and  democracy, 
are  happily  combined,  with  very  little  of  the  inconveniences  belonging 
to  each  of  them.  But  the  reader  will  perchance  here  find  enough  to 
excite  in  his  mind  a  thirst  for  further  knowledge,  and  thereby 
(according  to  the  admonition  of  the  emperor  Justinian)  become 
capable  even  of  administering  those  portions  of  the  commonwealth, 
the  governance  of  which  may  perhaps  be  entrusted  to  him.^ 

The  circumstances  of  the  present  time  indeed  render  the  study  of 
constitutional  law  peculiarly  important.  The  hitherto  more  or  less 
well  defined  boundaries  of  party  are  broken  and  obliterated  by  a 
remarkable  course  of  parliamentary  events.  Men  can  no  longer  look 
in  the  same  way  as  they  formerly  did  to  the  guidance  of  leaders,  and 
the  recognised  tenets  of  the  school  of  politics,  which  their  own  general 
opinions  may  have  led  them  to  adopt.  Party  is  not  indeed  extin- 
guished, but  it  must  in  all  probability  be  for  the  future  more  tem- 
porary, uncertain,  and  evanescent  than  it  has  been.  We  are, 
therefore,  noAV  chiefly  left  to  exercise  our  individual  judgment  on 
particular  questions  and  measures.     And  the  task  of  forming   that 

'  Stat.  1  Vict.  c.  xxvi.  §  IJ.  *  Sect.  7.  Proem.  Instit. 
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judgment  is  rendered  more  arduous,  because  a  contest  for  power  is 
going  on  between  two  classes  in  the  nation,  which  bids  fair  to  change 
the  bahmce  of  the  three  powers  wherein  the  machine  of  the  state 
consists.  It  is  therefore  pecuharly  necessary  that  those  who  enjoy 
any  poUtical  liberty  or  franchise  should  consider  each  public  question 
with  reference  to  its  probable  effect  on  the  practical  working  of  the 
constitution.  They  must  consequently  endeavour  to  acquire  a 
knowledge,  not  only  of  the  general  principles,  but  of  the  details  of  the 
constitution.  Whatever  may  be  their  views  as  to  the  expediency  or 
the  danger  of  political  changes,  that  knowledge  must  be  very  necessary 
to  enable  them  to  see  the  bearing  of  those  changes  which  they  desire 
or  fear.  The  study  of  constitutional  law  will,  in  many  instances, 
shew  that  supposed  defects  in  our  civil  polity  are  more  imaginary 
than  real ;  and  in  others  it  will  discover  what  remedies  are  most 
agreeable  to  the  dictates  of  prudence,  and  the  lessons  of  experience, 
and  best  calculated  to  harmonise  with  our  mixed  form  of  government. 
In  some  cases  also  it  Avill  point  out  where  the  sound  principles  of  the 
common  law  are  imperfectly  carried  into  practical  effect,  and  how 
those  principles  can  best  be  brought  to  their  just  development. 

These  results  are  to  be  obtained,  not  by  the  study  of  mere  political 
writings  and  speeches,  which  savour  of  the  occasions  for  which  they 
Avere  intended,  or  the  temporary  interests  of  individuals  and  parties, 
—  but  by  the  patient  examination  of  the  constitutional  law  of  the 
kingdom,  as  it  is  laid  down  by  the  sages  of  the  common  law  and  in 
the  high  court  of  parliament.  Such  knowledge  alone  can  give  safety 
and  stability  to  the  conduct  of  a  public  man,  and  enable  others  to 
judge  that  conduct  with  prudence  and  advantage.  And  here  we  must 
not  forget  how  important  a  part  almost  all  private  persons  of  any  pro- 
perty have  to  perform  in  the  working  of  that  complex  system,  the 
British  Constitution,  especially  since  the  parliamentary  reform  acts, 
and  that  statute  which  lately  placed  the  government  of  our  towns  on 
a  very  popular  basis.  And  that  extension  of  popular  principles 
renders  it  now  more  especially  necessary  that  all  men  should  beware 
lest  they  approach  the  public  functions  which  the  law  has  entrusted 
to  them  without  sufficient  knowledge  of  the  system  wherein  they 
are  resj)onsible  for  the  performance  of  their  particular  duty,  and  which 
they  arc  bound  to  hand  down  uninjured  to  future  generations.  Let 
me  exhort  the  reader  to  spare  no  labour  in  the  acquisition  of  that 
knowledge  without  which  he  is  ujifit  for  any  political  trust.  But  his 
studies,  to  be  useful  or  honourable,  must  be  pursued  with  a  deep 
sense  of  the  truth  so  elegantly  expressed  by  Cicero,  —  that  justice, 
taken  in  its  largest  sense,  is  necessary  to  the  well-being  of  every 
state  :  Noa  iiiodo  fals/tni  rsur  Istud  sine  'nijurid  noii  posse,  sed  hoc 
vcrissniiiiiii  siiif  siinniid  JKslilid  niiijiiddictiiii  raji  noil  posse. 
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Blackstone  gives  the  following  Table  of  precedence,  which  ouglit  not  to  be  omitted  liere. 
Those  marked  *  are  entitled  to  the  rank  here  allotted  to  tiieni  by  statute  31  Hen.  VIII. 
c.  X.  ;  marked  f,  by  stat.  1  Will,  and  M.  c.  xxi.  ;  marked  || ,  by  letters  patent,  9,  10 
and  14  Jac.  I.,  whicli  see  in  Selden,  Tit.  of  Hon.  part  ii.  c.  v.  §  46,  and  part  ii.  c.  xi. 
<|  3  ;  marked  if,  by  ancient  usage  and  established  custom  —  for  which  see,  among  others, 
Camden's  Britannia,  tit.  Ordines,  Mills's  Catalogue  of  Honour,  edit,  1610,  and  Cham- 
berlayne's  Present  State  of  England,  p.  iii.  c.  iii., — a  book  which,  though  cited  by 
Blackstone,  cannot  be  said  to  have  any  authority.  Some  are  added  to  Blackstone's 
list;  and  these  are  printed  in  italics,  as  well  as  those  which  are  misplaced  by  Black- 
stone. 


*The   king's   children    and    grand- 
children. 

By  stat.  31  Hen.  VIII.  no  person  except 
till.-  king's  children  shall  sit  on  either  side 
of  the  cloth  of  estate  in  the  parliament- 
chamber  ;  and  grandchildren  are  within  the 
statute  as  well  as  children.  Lords'  Journ. 
24  Apr.  1760. 
*The  king's  brethren. 

* uncles. 

* nephews. 

*Archbishop  of  Canterbury,  primate 
of  all  England  and  metropolitan. 

The  stat.  31  Hen.  VIII.  requires  that 
the  prelates  should  all  sit  on  the  same  form 
in  the  parliament-chamber,  in  the  order  in 
which  they  are  here  rehearsed. 

*Lord   chancellor,    or   keeper,  if    a 

baron. 
*Archbishop    of    York,    primate   of 

England  and  metropolitan. 
Irish  archbishops. 

By  stat.  39  &  40  Geo.  III.  c.  Ixvii. 

1.  Archbishop  of  Armagh. 

2.  Archbishop  of  Dublin. 
*Lord  treasurer,  if  a  baron. 

Note,  that  when  this  office  is  in  commis- 
sion, the  lords  commissioners  of  the  treasury 
have  no  rank  as  such. 


*Lord  president  of  the  council,  if  a 

baron. 
*Lord  privy  seal,  if  a  baron. 

As  to  their  rank  if  not  barons,  see  below, 

*Lord  great  chamberlain,  above  all 

of  his  own  degree. 

But  see  private  act  1  Geo.  I.  c.  iii., 
passed  previously  to  the  elevation  of  George 
marquess  of  Lindsey  to  the  dukedom  of 
Ancaster,  by  which  the  L.  G.  C.  enjoys  this 
precedence  only  when  executing  his  office, 
attending  the  person  of  the  sovereign  for 
the  time  being,  or  introducing  a  peer  into 
the  house  of  lords.  He  was  thus  deprived 
of  the  precedence  which  the  stat.  31 
Hen.  VIII.  would  have  given  him  as  a 
great  officer. 

*Lord  high  constable,  above  all  of 
his  own  degree. 

But  this  office  is  granted  only  pro  h<ic 
vice,  since  the  attainder  of  Stafford  duke  of 
Buckingham. 

*Earl,  or  lord  marshal,  above  all  of 

his  own  degree, 
*Lord  high  admiral,  above  all  of  his 

own  degree. 

But  when  the  office  is  in  commission,  the 
lords  commissioners  of  the  admiralty  liave 
no  rank  as  such. 
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♦Great  master,  or  lord  steward  of 
the  household,  above  all  of  his 
own  degree. 

♦Lord  chamberlain  of  the  household, 
above  all  of  his  own  degree. 

Thus  these  great  oftieers  have  not  this 
place  unless  they  be  dukes. 

♦Dukes. 

Lord  Coke  lays  it  down,  that  if  a  duke 
or  earl,  &c.,  be  made  protector  of  the  realm 
in  parliament,  he  shall  have  no  other  place 
but  as  a  duke  or  earl,  &c.  4  Inst.  362. 
chap.  77. 
Eldest  sons  of  dukes   of  the   blood 

roynl. 
♦Marquesses. 
JDukes'  eldest  sons. 

But  they  do  not  precede  earls  holding 
either  of  the  offices  of  lord  chancellor,  lord 
treasurer,  lord  president  of  the  council,  or 
lord  privy  seal. 

♦Earls. 

Younger  sons  of  dukes  of  the  blood 

royal. 
^Marquesses'  eldest  sons. 
JDukes'  younger  sons. 

This  precedency  of  dukes'  younger  sons 
before  viscounts  was  settled  by  decree  of  the 
commissioners  for  executing  the  office  of 
eavl  marshal,  upon  reference  to  them  by 
Queen  Elizabeth,  16  Jan.  1594. 

♦Viscounts, 
^Earls'  eldest  sons. 
ifMarquesses'  younger  sons. 
♦Secretary  of  state,  if  a  bishop. 

But  if  a  bishop  has  any  of  the  great  offices 
above  mentioned,   he  takes  precedence  ac- 
cording to  such  office. 
♦Bishop  of  London. 

Lord  Coke  holds,  that  if  a  bishop  of  this 
realm  be  made  a  cardinal,  he  shall  not  take 
any  place  of  precedency  in  parliament  as  a 
cardinal,  but  take  his  place  according  to  his 
bishopric.  4  Inst.  p.  562.  That  ojjinion  is 
important,  to  show  that  foreign  dignities  are 
not  allowed  in  England. 
♦Bishop  of  Durham. 

The  precedency  of  the  Ijislioii  of  Di'rham 
seems  tr)  l)c  by  reason  of  the  palatinate  an- 
nexed to  that  bishopric  ;   but  in  the  statute 


annexing  the  palatinate  of  Durham  to  the 
crown,  the  precedency  of  the  bishop  of  Dur- 
ham is  not  changed. 

♦Bishop  of  AVinchestei". 

This  seems  to  be  because  the  bishop  of 
Winchester  is  prelate  of  the  most  noble 
order  of  the  Garter. 

♦Bishops  according  to  seniority   of 

consecration. 

Coke,  4th  Inst.  (chap.  77.)  p.  364.  lays 
it  down  that  the  act  31  Hen.  VIII.  does 
not  extend  to  the  archbishops  and  bishops. 
He  must  be  understood  that  that  statute, 
though  it  determines  their  place  in  the  par- 
liament-chamber, does  not  define  their  pre- 
cedency. But  he  states  their  precedency  as 
above,  which  seems  to  be  drawn  from  their 
places  in  parliament  as  defined  by  the  sta- 
tute. 

Irish  bishops. 

Stat.  39  &  40  Geo.  III.  c.  Ixvil.  art.  4. 

Bishop  of  Meath. 
Bishop  of  Kildare. 
Other  Irish  bishops. 
♦Secretary  of  State,  if  a  baron. 

But  Lord  Coke  says  (4  Inst.  362.)  that 
if  a  secretary  of  state  be  a  viscount  and  earl, 
or  higher  degree,  he  shall  not  take  place  of 
any  viscount,  earl,  or  higher  degree,  as  it 
was  resolved  in  the  case  of  Robert  Cecil, 
earl  of  Salisbury.  By  a  royal  warrant  sub- 
sequent to  the  act  for  placing  the  lords, 
appointing  Thomas  Wriothesley  and  Ralph 
Sadler  principal  secretaries  of  state  during 
his  highness's  pleasure,  it  was  declared  that 
in  all  councils,  as  well  in  the  king's  house- 
hold as  in  the  .star-chamber,  and  elsewhere, 
all  peers,  and  the  treasurer,  comptroller, 
master  of  the  horse,  and  vice-chamberlain, 
were  to  sit  above  the  principal  secretaries ; 
but  they  were  to  be  placed  next  to  the  vice- 
chamberlain,  and  above  all  other  privy 
councillors.  Warrant  in  the  State  Paper 
Office;  and  see  Camden,  Annal.  Eliz. 
p.  415. 

♦Barons.   . 

•]•  Speaker  of  the  house  of  commons. 

By  Stat.  1  Will.  &  M.  c.  xxi.  it  is  enacted 
that  the  commissioners  of  the  groat  seal  shall 
have  and  take  place  next  after  the  peers  of 
this  realm  and  the  speaker  of  the  house  of 
commons,  unless  any  of  tliem  shall   happen 
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to  be  a  peer,  and  then  to  take  rank  according 
to  his  peerage.  This  act  confirms  the  speak- 
er's rank  by  implication. 

fLords  commissioners  of  the  great 
seal. 

Stat.  1  Will.  &  M.  c.  xxi. 
Treasurer  of  the  household. 
Comptroller  of  the  household. 
Master  of  the  horse  to  the  king. 
Vice-  Chamberlain. 
Secretary  of  state  under  the  degree 

of  a  baron. 
See  abote,  in  the  degree  of  secretaries  of 
state. 

If  any  one  of  the  lords  commissioners  of 
the  great  seal  shall  be  a  peer,  he  shall  take 
precedence  according  to  his  peerage.     Stat. 

I  Will,  and  M.  c.  xxi. 

IViscounts'  eldest  sons. 
JEarls'  younger  sons. 
|Barons'  eldest  sons. 
||Ivnights  of  the  garter. 

A  knight  of  the  garter  being  a  member 
of  the  house  of  commons,  is  within  the  house 
to  sit  above  all  other  degrees,  next  to  the 
treasurer  and  comptroller  of  the  household, 
bearing  white  staves.  Stat,  of  the  order, 
13  Eliz. 

II  Privy  Councillors. 

The  chancellor  of  the  order  of  the 
Garter. 

He  being  a  layman,  ranks  after  knights 
privy  councillors,  and  before  the  chancellor 
of  the  exchequer,  by  decree  of  king  Charles 
I.  23  Apr.  1629. 

||Chancellor  and  under-treasurer  of 
the  exchequer. 

||Chancellor  of  the  duchy  of  Lancas- 
ter. 

llChief  justice  of  queen's  bench. 

The  chief  justices  and  chief  baron  sit  on 
the  woolsack  with  the  other  judges  in  the 
parliament-chamber  as  assistants,  unless  they 
be  peers,  in  which  case  they  sit  according  to 
their  peerage. 

[|Master  of  the  rolls. 
Vice-chancellor  of  England. 

By  Stat.  52  Geo.  III.  c.  xxiv. 
llChief  justice  of  common  pleas. 
llChief  baron  of  the  exchequer. 


The  two  vice-chancellors. 

By  Stat.  5  Vict.  c.  v. 

IJJudges  and  barons  of  the  degree  of 
the  coif  of  the  courts  of  queen's 
bench,  common  pleas,  and  exche- 
quer, according  to  their  seniority. 

IJKniglits  bannerets  royal. 

||Viscounts'  younger  sons. 

IJBarons'  younger  sons. 

||Baronets. 

By  decrees  10th  and  14tli  James  I. 

IJKnights  bannerets. 

Not  made  by  the  king  in   person  in  the 
field. 
\Knights  of  the  Thistle. 

The  statutes  of  the  order  are  silent  on 
the  subject  of  precedency. 

JGrand  crosses  of  the  Bath. 

They  have  the  same  rank  that  the  ancient 
knights  of  the  Bath  had.  Stat,  of  the  order, 
article  15. 

\Knights  of  St.  Patrick. 

By  the  royal  warrant,  1783,  they  (being 
commoners)  are  to  rank  immediately  after 
barons'  sons ;  which,  however,  is  inconsistent 
with  the  decree  and  letters  patent  of  James  I. 
creating  baronets.  See  Co.  Litt.  16,  note 
by  Lord  Hale. 

Knights  grand  crosses  of  St.  Michael 

and  St.  George. 
Commanders  of  the  Bath. 

By  statute  of  the  order,  2d  Jan.  1815. 

Knights  commanders  of  St.  Michael 

and  St.  George. 
:j:Knights  bachelors, 
j  The  eldest  sons  of  the  you7iger  sons 

of  peers. 

In  consequence  of  an  address  of  the  house 
of  peers  to  the  king  on  the  subject.  Lords' 
Journ.  6  Apr.  1677.  But  the  younger  sons 
have  no  rank  whatever. 

IJBaronets'  eldest  sons. 

By  decrees  10th  and  Hth  James  I. 

||Knights'  eldest  sons. 
IJBaronets'  younger  sons. 

By  decrees  1 0th  and  Hth  James  I. 
pvnights'  younger  sons. 

All  the  subsequent  classes,  except  esquires 
and  companions  of  the  Bath,  have  no  pe- 
culiar  pvecedency  assigned   to  them  by  sta- 
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tutc  or  other\yise,  and  therefore  have  no  right 
to  the  places  given  to  them  in  this  Table._ 
XFIdf/  (oidfiihl  officers,  colonels. 

They  arc  estjuires  as  holding  the  queen's 
commission,  and  this  is  the  only  rank  to 
which  they  are  entitled  legally. 

|Sergeants-at-la\v. 

At  the  funerals  of  Mr.  Pitt  and  Lord 
Nelson,  they  were  preceded  by,  I.  the  judge 
of  the  admiralty  ;  2.  the  prime  sergeant  ; 
3.  gentlemen  of  the  privy  chamber ;  4.  the 
attorney-general  ;  and  5.  the  solicitor-ge- 
neral. Masters  in  chancery  were  placed 
next  after  sergeants-at-law,  and  knights  ba- 
chelors after  them.  Note,  that  sergeants  are 
summoned  by  the  queen's  writ.  Co.  10 
Rep.  pref 

'^Masters  in  chancery. 

Tliey  seem  to  be  entitled  to  precedency 
as  attendants  of  the  house  of  peers.  And 
note,  that  the  late  Lord  Henley,  who  died 
A  D.  1841,  held  this  office,  though  an  Irish 
peer.  But  it  would  seem  that  a  peer  of 
Great  Britain  sitting  in  parliament  could 
not  be  a  master  in  chancery,  because  a  mas- 
ter in  chancery  is  an  attendant  of  the  house 
of  peers. 

\Deans,  chancellors,  and  doctors. 

Their  precedence  among  themselves  is  un- 
determined, and  they  have  no  right  to  any 
tank  or  place  whatever.      But  if  an  occasion 


occurred,  they  would  probably  be  placed 
thus  by  the  officers  of  the  crown.  Doctors 
rank  as  follows  in  the  universities:  —  1. 
doctors  of  divinity  ;  2.  doctors  of  law  ;  3. 
doctors  of  physic. 

Companions  of  the  Bath. 

By  a  notification  in  the  Gazette  of  1815. 
But  it  is  doubtful  whether  that  notification 
could  deprive  esquires  of  the  place  to  which 
they  were  previously  entitled,  by  placing 
companions  of  the  Bath  before  them. 

Cotnpanions   atid   cavalieri    of  St. 
31  ic  ha  el  and  St.  George. 

^Esquires. 

It  has  been  held  that  barristers  must  be 
described  as  esquires  in  legal  proceedings. 

^Gentlemen. 

Note,  that  gentleinen  entitled  to  bear 
coat-armour  seem  entitled  to  precedency 
above  others ;  but  this  order  seems  too 
undefined.  The  right  to  coat-armour  must 
be,  1 .  by  grant ;  2.  by  prescription  ;  or  3. 
by  inheritance.  Yet  it  is  frequently 
usurped,  and  therefore  subject  to  irregu- 
larity and  abuse.  And  see  the  case  of 
niomas  lord  Cromwell,  4  Inst.  363. 

^Yeomen. 
:j:Tradesmen. 
ifArtificers. 
^Labourers. 


Blackstone  adds,  that  married  women  and  widows  are  entitled  to  the 
same  rank  among  each  other  as  their  husbands  would  respectively  have 
borne  between  themselves,  except  such  rank  be  merely  professional  or 
official ;  and  unmarried  women  to  the  same  rank  that  their  eldest  brother 
would  bear  among  men  during  the  life  of  their  fathers. 

If  the  daughter  of  a  duke  intermarries  with  an  earl  or  a  peer  of  lower 
rank,  she  follows  the  precedence  of  her  husband ;  but  if  she  marries  a 
knight  or  commoner  of  lower  degree,  she  retains  the  rank  to  which  she  is 
entitled  by  birth.  The  reason  of  this  is,  that  her  rank  is  only  by  courtesy, 
as  she  is  in  the  eye  of  the  law  a  commoner,  and  it  therefore  merges  in  the 
dignity  of  the  peerage  when  she  becomes  a  peei'ess  by  marriage ;  but  if  she 
marries  a  commoner,  her  rank  remains,  because  being  gained  by  birth,  it 
cannot  be  lost  by  marriage. 

There  seems  to  be  some  apparent  question  as  to  the  precedency  of  the 
lord  chancellor,  lord  keeper,  lord  treasurer,  lord  president,  and  lord  privy- 
seal,  not  being  barons.  The  statute  of  precedency  enacts,  that  if  those 
great  officers  be  under  the  degree  of  a  baron  of  parliament,  they  shall  in 
parliaments  sit  in  the  uppermost  part  of  the  sacks,  in  the  midst  of  the  par- 
liament-cliambcr,  the  one  of  them  above  the  other,  in  order,  as  it  is  above 
rehearsed.     But  that  in  the  star-chamber,  and  all  other  assemblies  and  con- 
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ferences  of  council,  they  shall  sit  and  be  placed  as  is  above  rehearsed,  and 
in  no  other  place.  On  these  regulations  it  is  to  be  observed,  that  strictly 
speaking,  the  woolsacks  are  out  of  house,  (for  which  reason,  when  the  lord 
on  the  woolsack  is  about  to  address  the  house  he  always  removes  to  some 
other  place,  which  is  usually  a  place  before  the  lower  part  of  the  bench, 
which  fronts  the  bishops'  bench,)  and  that  therefore  the  place  assigned  to 
the  great  officers  in  question,  on  the  woolsacks,  by  the  act,  does  not  desig- 
nate their  precedence  with  respect  to  the  lords.  But  the  act  assigns  a  rea- 
son for  placing  them  on  the  woolsacks,  in  the  following  words  :  "  If  the 
lord  chancellor,  &c.,  be  under  the  degree  of  barons,  hy  reason  whereof 
they  can  have  no  interest  to  give  any  assent  or  dissent  in  the  said  house,'' 
&c.  And  accoi'dingly  the  statute  provides,  that  in  the  star-chamber  and 
all  other  conferences  of  council  where  they  have  voices,  being  privy-coun- 
cillors, they  shall  be  placed  as  above  rehearsed  (4  Inst.  362) ;  that  is  to  say, 
their  places  do  not,  it  would  seem,  vary  in  the  council-chamber,  though 
they  be  under  the  degree  of  barons.  And  it  appears  to  be  the  better 
opinion,  that  their  rank  elsewhere,  whether  they  be  under  the  degree  of 
barons  or  no,  is  the  same,  excepting  in  the  parliament-chamber,  where  they 
must  sit  on  the  woolsacks  unless  they  be  barons  of  parliament.  And  in  the 
commission  for  trial  of  Mary  queen  of  Scots  (a  record  of  great  authority), 
Sir  Thomas  Bromley,  knight,  lord  chancellor,  is  accordingly  named  imme- 
diately after  the  archbishop  of  Canterbury.  Vid.  Camden,  Annal.  Eliz. 
p.  414,  which  seems  to  be  the  authority  referred  to  by  Coke,  4  Inst.  363. 
Coke,  in  the  same  place  says  :  "  Now  he  that  desireth  to  know  the  places 
and  precedency  of  the  nobility  and  subjects  of  the  realm,  as  well  men  as 
women,  and  of  their  children,  we,  for  avoiding  of  tediousness,  will  refer 
them  to  a  record  of  great  authority  in  the  reign  of  Henry  VII.  (for  we 
will  not  vouch  Bart.  Cassaneus  or  any  foreign  author),  intituled  Series 
ordinum  omnium  procerum,  magnatum,  et  nobilimn,  et  aliorum  quorum' 
cunque  infra  hoc  regnum,  tarn  virorum  quamfeminarum,  posita  et  distincta 
per  nohilissimum  Jasparem  ducem  Bedford  et  alios  nobiles,  appunctatione 
domini  regis  Henrici  septimi."  Having  obtained  a  copy  of  that  record 
through  the  kindness  of  my  learned  friend,  Sir  C.  G.  Young,  Garter, 
—  (to  whom  I  am  greatly  indebted  for  his  valuable  assistance  in  compiling 
the  Table  given  above),  I  here  furnish  the  reader  with  a  translation  of  it. 


MEN. 


Dukes  of  the  blood  royal. 

Other  dukes. 

Eldest  sons  of  dukes  of  the  blood 

royal. 
Marquesses. 

Eldest  sons  of  other  dukes. 
Earls. 
Younger  sons  of  dukes  of  the  blood 

royal. 
Eldest  sons  of  marquesses. 


Viscounts. 

Eldest  sons  of  earls. 

Younger  sons  of  dukes. 

Younger  sons  of  marquesses. 

Barons. 

Eldest  sons  of  viscounts. 

Knights  of  St.  George  (the  Garter). 

Knights  privy  councillors. 

Younger  sons  of  earls. 

Younger  sons  of  viscounts. 
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Eldest  sons  of  barons. 
Kniglits  bannerets. 
Younger  sons  of  barons. 
Knights  privy  councillors. 
Kniglits  bachelors. 
Esquires,  privy  councillors. 


Eldest  sons  of  bannerets. 

Eldest  sons  of  bachelors. 

Esquires. 

Gentlemen. 

Citizens, 

Burjresses. 


WOMEN. 


Wives  of  dukes  of  the  blood  royal. 
Wives  of  other  dukes. 

Wives  of  eldest  sons  of  dukes  of  the 
blood  royal. 

Daughters   of   dukes    of   the    blood 
royal. 

Wives  of  marquesses. 

Wives  of  the  eldest  sons  of  dukes. 

Daughters  of  dukes. 

Countesses. 

Wives  of  the  eldest   sons  of  mar- 
quesses. 

Daughters  of  marquesses. 

Wives  of  the  eldest  sons  of  earls. 

Daughters  of  earls. 

Wives  of  viscounts. 

Wives   of   younger    sons    of    mar- 
quesses. 

Wives  of  barons. 

Wives  of  eldest  sons  of  viscounts. 


Daughters  of  viscounts. 

Wives  of  younger  sons  of  earls. 

Wives  of  eldest  sons  of  barons. 

Daughters  of  barons. 

Wives  of  knights  bannerets. 

Wives  of  younger  sons  of  barons. 

Wives  of  kniglits  bachelors. 

Wives  of  eldest  sons  of  bannerets. 

Daughters  of  bannerets. 

Wives  of  eldest  sons  of  bachelors. 

Daughters  of  bachelors. 

Of  the  noble  lady  the  queen. 

Wives  of  younger  sons  of  bannerets. 

Wives  of  younger  sons  of  bachelors. 

Wives  of  esquires. 

Wives  of  gentlemen. 

Daughters  of  esquires. 

Daughters  of  gentlemen. 

Wives  of  citizens. 

Wives  of  burgesses. 


Lord  Coke,  in  referring  to  this  part  of  the  record,  says,  "  which  we  have 
added  the  rather,  for  that  the  contention  about  precedency  between  persons 
of  that  sex  is  ever  fiery,  furious,  and  sometimes  fetal."  The  domestic 
experience  of  the  great  lawyer  probably  furnished  him  with  that  dictum, 
unless  his  biographers  are  much  mistaken. 

There  is  some  obscurity  as  to  the  precise  meaning  of  the  words  GcneroscB 
dominee  regince,  which  I  have  translated,  of  the  noble  lady  the  queen;  but 
they  probably  refer  to  ladies  attending  on  the  queen  consort.  There  are 
many  other  old  tables  of  precedency  at  the  college  of  arms,  and  among  the 
Cottonian  jNISS.  in  the  British  ^luseum.  The  reader  will  find  a  description 
of  the  last-mentioned  documents  in  the  catalogue  of  Cottonian  MSS. 
pulilished  by  the  record  commissioners.  Jul.  B.  xii.  167,  b.  168;  Tib. 
E.  viii.  40,  149 ;  Vesp.  F.  ix.  40,  110 ;  Tit.  D.  xxi.  2  b.  ;  Tit.  B.  viii.  304. 

The  relative  authority  of  these  tables,  where  they  differ,  is  difficult  to 
determine.  But  the  series  ordinum,  given  above,  derives  considerable 
weight  from  its  being  cited  by  lord  Coke  as  "  a  record  of  great  authority," 
and  having  been  used  in  the  controversy  before  king  James  I.  respecting 
tiie  precedency  of  the  younger  sons  of  viscounts  and  barons,  and  the  newly 
•  rected  degree  of  baronets. 
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Selden  (Titles  of  Hon.  part  2.  c.  xi.  §  4.)  refers  to  the  authority  of  lii-ts, 
which  show  the  practice  and  custom  in  matter  of  precedency,  and  which 
ai"e  seen  in  the  jniblished  assemblies  of  states  and  other  solemnities,  and 
also  namings  of  dignities  in  commissions,  acts  of  parliament,  subscri})tions, 
and  the  like. 

It  is  necessary,  in  determining  questions  in  this  part  of  our  public  law, 
to  distinguish  carefully  between,  1st,  the  points  which  are  absolutely 
settled  by  law,  or  by  established  custom,  proved  by  decisions  or  precedents 
emanating  from  a  competent  authority  ;  and  2dly,  those  which  are  matter  of 
mere  usage  and  opinion,  or  have  been  allowed  on  certain  occasions  only. 
Points  of  the  second  class  cannot  be  considered  to  be  settled  so  as  to 
become  matter  of  right,  and  must  be  to  a  great  degree  within  the  discretion 
of  the  officers  of  the  crown.  Formerly  they  would  have  been  adjudicated 
upon  by  the  court  of  chivalry,  before  the  constable  and  marshal,  as  we  see 
in  lord  Coke's  4th  Institute  ;  but  now,  until  decided  by  the  authority  of  the 
crown,  they  remain  matter  of  opinion,  and  not  of  right.  Thus,  all  the 
persons  who  attend  on  public  occasions  of  state  must  be  placed  somewhere, 
though  they  may  have  no  right  to  any  specific  place  ;  but  it  does  not  follow 
that  because  they  have  a  certain  place  assigned  to  them  on  one  occasion, 
they  are  entitled  to  the  same  place  on  another  occasion.  It  would  seem, 
however,  that  the  officers  of  the  crown  ought  to  preserve  uniformity,  so  far 
as  may  be,  in  their  order  of  marshalling  persons,  and  for  that  purpose  to 
attend  to  precedents.  But  still  the  decision  depends  on  their  discretion. 
And  lord  Coke  (xth  Report,  prefat.)  says,  "  there  is  no  remedy  given  bylaw 
for  precedency."  But  it  seems  to  be  otherwise  in  Scotland.  See  Mackenzie 
on  precedency,  quest,  xliv.  It  seems  that  (the  court  of  chivalry  having 
fallen  into  disuse)  the  proper  course  for  persons  feeling  themselves  aggrieved 
in  these  matters,  is  to  petition  the  crown,  which  Avill  probably  refer  the 
question  to  the  officers  of  arms,  the  law-officers  of  the  crown,  or  the  privy- 
council,  to  be  decided  by  the  royal  jirerogative,  with  their  advice.  But  the 
subject  has  no  right  to  demand  that  his  petition  should  be  referred  to  any 
particular  tribunal  or  person.  It  would  seem  that  a  person  claiming  a 
legal  right  to  a  certain  place  or  precedence  on  a  public  occasion,  might 
bring  the  question  for  adjudication  before  a  court  of  common  law,  by 
suffering  himself  to  be  removed  from  his  place,  and  bringing  an  action 
against  the  person  so  removing  him. 

It  is  an  invariable  rule  that  no  office  gives  rank  to  the  wife  or  children  of 
the  person  holding  it.  Thus,  even  the  wives  and  children  of  the  great 
officers  of  state  have  no  rank  or  precedence  as  such. 

As  for  officers  of  state  belonging  to  Ireland  and  Scotland,  it  seems  that 
they  have  no  rank  as  such  in  England,  because  the  acts  of  union  give  them 
none  ;  and  they  therefore  remain  in  the  same  condition  in  which  they  were 
before  the  unions. 

The  counsel  practising  in  the  different  courts  have  a  certain  precedence 
there  among  themselves ;  but  their  precedence  elsewhere  seems  undeter- 
mined. Sergeants-at-law  are,  it  would  seem,  entitled  to  some  rank  out  of 
court,  because  they  are  called  by  the  king's  writ,  and  are  also  summoned  to 
be  attendants  of  the  lords  in  parliament  when  they  are  king's  sergeants. 
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Brooke,  in  his  abridgment,  Nome  de  Dlgnitie,  says,  tliat  the  place  of  a 
sergeant-at-hxw  is  a  dignity,  because  his  writ  runneth  ad  statum  et  gradum 
servkntis  ad  legem,  &c.  In  the  tables  of  precedence  sergeants  are  placed 
above  masters  in  chancery,  though  that  matter  was  formerly  disputed.  On 
this  point  there  is  a  curious  anecdote  in  a  treatise  of  the  masters  of  the 
chancery,  in  the  1st  vol.  of  Ilargrave's  Collection  of  tracts,  p.  298. 
"Doctor  Harkley,  a  master  of  the  chauncery,  in  the  18th  of  the  queen, 
sitting  in  the  parliament  howse,  as  the  manner  is,  upon  occasion  of  speeche 
amongst  the  lords  of  certain  officers  to  have  certaine  priviledges,  without 
askinge  leave  got  up,  and  entered  upon  a  speech  of  desiringe,  that  the 
masters  of  the  chancery  might  also  be  comprised  in  the  sayed  privilege 
then  on  foote :  which  requeste  came  soe  unseasonably,  and  was  so  incon- 
sideratelie  propounded  by  the  said  doctor,  as  the  lords  in  generall  tooke 
offence  thereat ;  and  amongst  the  rest  some  of  great  authoritie  sayed,  that 
whilest  the  queen's  learned  counsel  were  silent,  it  were  great  presumption 
in  him,  beinge  one  inferior  to  them,  to  bee  soe  busie.  Soe  as  upon  this  the 
next  day,  the  serjant,  atturnie,  and  soUicitor  took  place  above  the  masters 
of  the  chauncery  there,  which  before  that  time  had  never  been  donne ;  and 
ever  sithence,  not  only  they,  but  Serjeants  at  the  law  alsoe,  doe  it  generallie 
at  all  public  meetings,  upon  this  reason  that  they  took  place  before  the 
attornie  and  solicitor." 

The  modern  degree  of  king's  counsel  must,  it  would  seem,  give  precedence 
every  w4iere,  because  it  is  conferred  by  letters  patent  under  the  great  seal ; 
but  that  precedence  is  undetermined. 

I  will  only  add  a  Table  of  the  precedency  of  women,  taken  from  Sir 
Charles  Young's  tables. 


The  queen. 

Queen  dowager. 

The  princess  of  Wales. 

Princesses,  daughters  of  the  king. 

AV'ives  of  the  king's  younger  sons. 

Wives  of  the  king's  grandsons. 

The  king's  grand-daughters. 

The  king's  sisters. 

The  king's  aunts. 

The  king's  nieces. 

Wives   of  the  dukes   of  the   blood 

royal. 
Duchesses. 
Wives  of  the  eldest  sons  of  the  dukes 

of  the  blood  royal. 
Marchionesses. 

Wives  of  the  eldest  sons  of  dukes. 
Daughters  of  dukes. 
Countesses. 
Wives  of  the  younger  sons  of  dukes 

of  the  blood  royal. 


Wives  of  the  eldest  sons  of  mar- 
quesses. 

Daughters  of  marquesses. 

Wives  of  the  younger  sons  of  dukes. 

Viscountesses. 

Wives  of  the  eldest  sons  of  earls. 

Daughters  of  earls. 

Wives  of  the  younger  sons  of  mar- 
quesses. 

Baronesses. 

Wives  of  the  eldest  sons  of  vis- 
counts. 

Daughters  of  viscounts. 

Wives  of  the  younger  sons  of  earls. 

Wives  of  the  eldest  sons  of  barons. 

Daughters  of  barons. 

Wives  of  knights  of  tiie  garter. 

Wives  of  bannerets,  made  by  the 
king. 

Wives  of  the  younger  sons  of  vis- 
counts. 
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Wives  of  the  younger  sons  of  barons. 

Wives  of  baronets. 

Wives  of  bannerets  not  made  by  tlie 

king  in  person. 
Wives  of  knights  of  the  thistle. 
Wives  of  knights  grand  crosses  of 

the  bath. 
Wives  of  knights  of  St.  Patrick. 
Wives  of  knights  grand  crosses  of 

St.  Michael  and  St.  George. 
Wives  of  knights  commanders  of  the 

bath. 
Wives  of  knights  commanders  of  St. 

Michael  and  St.  George. 
Wives  of  knights  bachelors. 
Wives   of    the   eldest    sons   of   the 


Daughters  of  the  youngor  sons  of 
])eers. 

Wives  of  the  eldest  sons  of  baronets. 

Daughters  of  baronets. 

Wives  of  the  eldest  sons  of  knights 
of  the  garter,  of  knights  bannerets, 
of  knights  of  the  thistle,  the  bath, 
St.  Patrick,  and  St.  Michael  and 
St.  George. 

Wives  of  the  eldest  sons  of  knights 
bachelors. 

Daughters  of  knights  bachelors. 

Wives  of  the  younger  sons  of  baro- 
nets. 

Wives  of  esquires. 

Wives  of  gentlemen. 


younger  sons  of  peers. 

For  the  purpose  of  understanding  this  table,  it  is  necessary  to  refer  to  the 
table  of  precedency  of  men. 

In  Scotland  the  precedency  of  the  Scots  nobility  differs  nothing  from 
that  of  the  English  in  England  ;  but  the  ranking  of  the  Scots  great  officers 
is  peculiar.  The  lord  advocate  Mackenzie  in  his  celebrated  treatise  on  prece- 
dency, pp.  36,  37,  says  that  there  was  a  distinction  between  officers  of 
state,  who  in  all  meetings  concerning  the  state  sat  as  members  by  virtue  of 
their  offices,  and  officers  of  the  ci'own  who  had  not  that  privilege.  By 
act  31  Pari.  11  Jac.  VI.  the  officers  of  the  crown  are  declared  to  be  the 
treasurer,  secretary,  the  collector  (an  office  afterwards  joined  with  the 
treasurer's)  the  justice-general,  justice-clerk,  advocate,  master  of  requests 
and  registrar,  and  they  are  also  officers  of  state  ;  but  the  high  chamberlain, 
constable,  admiral,  and  marshal  were  officers  of  the  crown,  but  not  of  state. 
On  the  20th  of  February,  1623,  the  precedency  of  officers  and  councillors 
was  thus  stated  :  — 


The  lox'd  chancellor. 

The  lord  treasurer. 

The  archbishop  of  St.  Andrews. 

The  archbishop  of  Glasgow. 

The  earls   and  viscounts   according 

to  their  ranks. 
Bishops  according  to  their  ranks. 
The     lord     privy  f  First     of    their 
■{    rank.  Mackenz., 


Lord  registrar. 

Lord  advocate. 

Lord  justice-clerk. 

Lord  treasurer  depute. 

The  lords  of  session,  according  to 
their  admission. 

Barons  and  gentlemen,  being  coun- 
cillors, according  to  their  admis- 
sion. 


seal. 
The  lord  secretary  L  p.  42. 

By  Stat.  14th  May,  1661,  the  lord  president  of  the  court  of  session  is 
placed  between  the  secretary  and  the  registrar. 


L   I. 


ADDENDA. 


ALTERATIONS    IN    THE    LAW. 


By  stat.  9  &  10  Vict.  c.  11  v.  the  privileges  of  sergeants-at-law,  in 
the  court  of  Common  Pleas,  are  extended  to  all  barristers~at-law 
according  to  their  respective  rank  and  seniority  ;  and  the  justices  of  the 
said  court,  or  any  three  of  them,  of  whom  the  Lord  Chief  Justice  shall  be 
one,  are  empowered  to  make  rules  and  orders,  and  do  all  other  thino-s 
necessary  for  giving  effect  to  that  enactment. 

By  stat.  9  &  10  Vict.  c.  Ixii.,  deodands  and  forfeitures  of  chattels 
moving  to  or  causing  death  are  abolished  after  the  1st  Sept.  1846. 

A  bill  is  about  to  become  law  (August  1846),  entitled  "An  Act 
for  compensating  the  families  of  persons  killed  by  accident."  The 
bill  provides,  that  whenever  the  death  of  a  person  shall  be  caused  by 
wrongful  act,  neglect,  or  default,  which,  if  death  had  not  ensued, 
would  have  entitled  the  party  injured  to  maintain  an  action,  and 
recover  damages,  then  the  person  who  would  have  been  liable  if 
death  had  not  ensued,  shall  be  liable  to  an  action  for  damages, 
for  the  benefit  of  the  wife,  husband,  parent,  and  child  of  the  person 
whose  death  shall  have  been  so  caused.  The  bill  does  not  extend  to 
Scotland. 

A  bill  is  about  to  become  law,  entitled  "  An  Act  for  constituting 
commissioners  of  railways.  "  The  bill  provides  for  the  appointment 
by  warrant  under  the  royal  sign  manual,  of  not  more  than  five 
persons  removable  at  pleasure,  of  whom  the  president  and  the  two 
unpaid  commissioners  are  not  to  be  disqualified  to  sit  in  parliament, 
to  whom  the  powers  of  the  Board  of  Trade  touching  railways  under 
the  stats.  3  &  4  Vict.  c.  xcvii.,  5  Si  6  Vict.  c.  Iv.,  7  &  8  Vict.  c.  Ixxxv., 
8  &  9  Vict.  c.  XX — xxiii.,  shall  be  transferred. 

A  bill  is  about  to  become  law,  entitled  "  An  Act  for  the  more 
easy  recovery  of  small  debts  and  demands  in  England."  The  bill 
provides  that  Her  Majesty  may,  with  the  advice  of  her  Privy  Council, 
order  the  act  to  be  put  in  force  in  any  county  or  counties,  Aviiich 
to  her  may  seem  fit,  but  not  in  the  City  of  London.  Her 
Majesty  is  also  authorised  to  divide,  by  order  in  council,  any  such 
county  into  districts,  that  a  separate  court  may  be  held  in  each 
district.  These  courts  (the  judges  of  which  are  to  be  appointed 
by  the  Lord  Chancellor,  and  removable  by  him  for  inability  or  mis- 
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behaviour)  arc  to  have  jurisdiction  in  all  pleas  of  personal  actions, 
where  the  debt  or  damage  claimed  is  not  more  than  twenty  pounds, 
whether  on  balance  of"  account  or  otherwise,  but  not  in  any  action  of 
ejectment,  or  in  which  the  title  to  any  corporeal  or  incorporeal 
hereditament  or  to  any  toll,  fair,  market,  or  franchise  shall  be  in 
question,  or  the  validity  of  any  devise,  bequest,  or  limitation,  imder 
any  will  or  settlement  may  be  disputed. 

The  judges  may  be  and  act  as  justices  of  the  peace  without 
qualification  by  property. 

The  number  of  jurors  is  to  be  five,  instead  of  twelve. 

The  judge  may  decide  without  a  jury  all  actions  for  sums  below 
51.,  or  order  them  to  be  tried  by  a  jury.  In  all  actions  for  sums 
above  5/.  the  plaintiff  or  defendant  may  require  a  jury  to  be  sum- 
moned. The  judges  are  to  execute  the  duties  of  commissioners, 
or  other  officers  of  the  Court  of  Chancery.  The  judges  are  to  be 
barristers,  who  have  practised  as  barristers  or  pleaders  for  seven 
years,  or  barristers  or  attorneys  who  have  been  appointed  judges 
under  the  provisions  of  stats.  7  &  8  Vict.  c.  xcvi.,  or  stat.  8  &  9  Vict. 
c.  cxxvii.,  or  of  any  of  the  acts  cited  in  schedules  A  and  B  of  the 
bill. 


I  N  D  E  X. 


Ab  Abusu.     See  Appeals. 

Abdication  of  James  II.,  80. ;    and   n. 

111.  138. 
Abeyance,  464.     And  see  Attainder. 
Abridgments,  7. 
Absolute.     See  Power. 
Acts,  private,  18.      Public,  18.      Passed 

without   assent   of  the    bishops,    75. 

And  see  Bills. 
Administration,  dissolution  of,  137.  And 

see  Testamentary  Causes. 
Advowson,  450. 

Additions,  stat.  of,  482. ;  n.  2.  483. 
Adjournment,  96.     Effect  of,  97. 
Admiralty   court,    282,   283,   284.   328, 

329.    Jurisdiction  of  the,  329. 
Alfred,  4.  33. 
Alien,   164.   404,   405,  406. 

Foreigner. 
Alderman,  34. 
Alimony,  277. 

Albert,  H.  R.  H.  prince,  117.     ilis  pre- 
cedency, 117,  118. 
Allegiance,   400,    401.       See    Oath    of, 

Natural   and   local,  402,  403.      The 

statute   of   11  Hen.  VII.  c.  1.,  403. 

Duty  of,  404. 
Amendment  of  Records,  235. 
Ann,  queen,   her  marriage,  116.      Her 

bounty,  187. 
Ambassadors,   158,  159,  160.      And  see 

]\Iinisters. 
Ann,  creation  of  peers  by,  67. 
Ancient  demesne,  188. 
Answer.     See  Pleadings  in  equity. 
Appi'oprlatlon    of    supplies,    206,    207, 

208. 
Application  of  supplies,  208. 
Appeals  (ecclesiastical),  179,    180.    267, 

268.   312.        Statute    of,    179,    180. 


And  see 


Hi 


268.  To  the  House  of  Lords, 
256,  257.  311.  To  the  queen  in 
council,  268.  To  the  king  in  chan- 
cery, 269.  Ab  abusu,  280.  Admi- 
ralty, 283.     Commissioners  of,  283. 

Appropriations,  445,  446. 

Arrest,  347.  Freedom  from,  84.  By 
the  king,  347.     And  see  King. 

Aristocracy,  62.  68.  Privileges  of  the, 
482. 

Arrests  of  judgment,  306. 

Array,  commissions  of,  484.  487,  488. 
Challenge  to  the,  301. 

Archdeacons,  443. 

Archdeacon's  court,  264. 

Archdeaconries,  31. 

Arches,  court  of,  267. 

Archbishops,  437.  439,  440. 

Archduke,  453.  n.  5.  458. 

Arraignment,  354. 

Armour,  statutes  of,  487,  488. 

Army,  present  force  of  the,  494.  His- 
tory of,  484,  et  seq.  Standing  army ; 
objects  of,  491.  Necessity  of  the, 
492. 

Arms,  assize  of,  486,  487.  And  ammu- 
nition,   169.     Right  of  having,   435. 

Arms  or  coat-armour  bearing,  481,  482. 
Encroachments  in  matter  of,  282. 
Profession  of  arms,  Blackstone's  re- 
marks on  the,  483. 

Articles,  the  Thirty-Nine,  180,  181. 

Arundel,  earldom  of,  459. 

Assembling.     See  Parliament. 

Assent,  royal,  94,  95.  Effect  of,  95, 
96. 

Assemblies,  colonial,  51.  53,  54,  55. 
Acts  of,  54. 

Assize  and  Nisi  Prius,  courts  of,  258, 
259. 
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Assizes,  329,  330.  425,  426. 

Attainder,  196.  365.  367.  Bill  of,  65. 
n.  2. ;  313,  314,  315.  EfTect  on  abey- 
ance of  dignities,  464,  465. 

Attorney,  236,  237. 

Attorney -general,  351. 

Augustine,  St.,  265. 

Aurati  equites,  479. 

Authentica,  12.;  and  n.  6. 

Auditor  of  the  exchequer,  209. 

Auditors  of  public  accounts,  212. 

Aula  Regis,  242.  285. 

Authority,  royal,  155,  et  seq. 

Audience,  Court  of.     See  Consistory. 

Bail,  348,  349.     Excessive,  424. 

Balance  of  the  Constitution,  135.  166. 
And  see  Power. 

Banbury,  case  of  the  earldom  of,  471. 

Bankruptcy,  court  of,  260. 

Bank,  the,  its  functions,  209. 

Banker's  Case,  454.  n. 

Baron,  454,  455.     Baron,  Court,  241. 

Baronies,  origin  of,  454. 

Baronets,  454.  n.  476.  Singular  pri- 
vilege of,  476. 

Barristers,  237. 

Bastardizing  by  bill,  315. 

Bath.    .Vee  Knights  of  the. 

Bedford,  D.  of,  protector,  145.  Neville, 
duke  of,  467. 

Belligerents,  lawful,  162. 

Beacons,  erection  of,  169. 

Benevolences,  429. 

Berwick-on-Tweed,  29. 

Bills  affecting  the  peerage,  86. 

Bills,  mode  of  passing,  92,  93.  And  see 
Reading.    Amendments  to,  94. 

Bishops,  262.  Sees,  33.  See  Spiritual 
lords,  and  see  Archbishops,  and  sec 
Acts.  Their  courts,  265.  Scotch,  76. 
Foreign,  437.  Trial  of,  325,  326. 
Retire  before  the  vote  in  trials  for 
felony,  325.  Ancient  mode  of  their 
government,  265.    Their  officials,  266. 

Bishoprics,  31.  Right  of  naming  to,  182. 

Blackstone,  his  doctrines  as  to  the  revo- 
lutiim  on688,  138. 

Bodies,  classification  of  by  Ponijionius, 
40H.  n.  3. 

iSoIdgna,  university  of,  290. 


Bombay,  57. 

Bona  notabilia,  267. 

Boniface  VIII.,  Pope,  15. 

Borough,  English,  8. 

Brehon  Law,  39. 

Bribery,  90. 

Briefs,  Church,  430.'' 

Bristol,  Earl  of,  his  case,  469. 

Buckingham,  Stafford,  D.  of,  281. 

Budget,  the,  205. 

Burke  on  duty  of  members  of  Parliament, 

69.  n. 
Bye-laws,  414. 
Byretus,  made  a  metropolis,  34.  School 

of,  291.  n.  5. 

Cardigan,  Earl  of,  his  case,  321.  n.;  325. 

Cardinal  sitting  in  Parliament,  506. 

Canada,  52,  53. 

Capitulation.     See  Treaty. 

Capite,  tenants  in,  454,  455. 

Canterbury,  Archbishops,  Synods  held 
by,  16.     Province  of,  31. 

Canon  Law,  13,  14,  15.  National,  16. 
Its  force,  13.  Account  of  it,  14. 
mode  of  citing,  15.  n. 

Canons  of,  1603,  16. 

Cabinet,  the,  128,  129.  Judges,  mem- 
bers of,  173. 

Castles,  power  to  build,  168. 

Central  criminal  court,  331.,  and  note. 

Cession.     See  Treaty. 

Ceylon,  52. 

Chichele,  Archbishop,  16. 

Christian  Courts,  16. 

Church,  proper  jurisdiction  of,  17.  Ex- 
terior tribunal  of,  17.  Temporal 
jurisdiction  of,.  17. 

Churchwardens,  452. 

Charter  governments,  51. 

Chester,  34,  35. 

Churches  of  England  and  Ireland,  40. 

Chiltern  hundreds,  77. 

Chaplains,  dowager  peeresses',  467.  n. 

Chair  allowed  in  the  House  of  Commons, 

93.  n. 
Choice  of  a  Person  elected  for  two  places, 

77. 
Challenges,  301,  302.  360. 
Charles  L,  109. 
Cliarlcs  II.,  his  Restoration,  109. 
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'  Charles,  the  Fair,  of  France  :  his  case, 
152. 

Chancellor,  Lord,  86.  89.  92. 

Chapters,  442. 

Character.     See  Royal. 

Charters  of  Incorporation,  396.  399. 

Chivalry,  court  of,  281,  282.  328.  468. 

Charta.     See  IMagna. 

Chancery,  Court  of,  19,  248,  249,  250, 
251.    Masters  in,  24.  84.  94.  253.  460. 

•^  508. 

Civil  Law,  10,  11,  12.    Mode  of  citing. 

Civil  list.     See  List. 

Cicero  on  equity,  20.  Description  of  law 
by,  231. 

Cinque  ports,  288.  15.  n. 

Civil  and  Canon  Law,  where  used,  16. 

City,  33,  34. 

Citizens  and  Burgesses,  69.  455.  Elec- 
tors of,  72,  73.     Qualifications  of,  78. 

Clementines,  15. 

Clarendon,  his  opinion  on  privilege,  83. 

Clarendon,  Constitutions  of,  325. 

Clergy,  76.  435,  et  seq.  Taxing  them- 
selves, 215,  216. 

Claims  to  Peerages,  468. 

Commentators,  authority  of,  7. 

Corpus  Justinian.     See  Justinian. 

Common  Law,  3,  4,  5,  etseq. 

Coutumes,  5.  153. 

Code,  the  Gregorian,  10-  Hermogenean, 
10.  Justinian's,  11, 12.  Theodosian's, 
10. 

Consecratione,  Tract,  de,  14. 

Constitutions  Legantlne,  6. 

Counties,  division  of,  33.  38.  Corporate, 
35. 

Consuls,  158,  159. 

Colonies,  43.  Three  classes  of,  43.  51. 
Grant  of  Constitution  to,  46.  See 
Taxation.  See  Policy,  Colonial ;  and 
see  Responsibility.  Internal  constitu- 
tion of,  51.  &c.  Dissimilar  from  the 
constitution  at  home,  54,  55,  56. 

Conquest,  43,  44,  45. 

Company,     ^ee  East  India. 

Control,  board  of,  57. 

Consolato  del  Mare,  499. 

Commons,  the  house  of,  69.  75.  Laws 
and  Customs  of,  86.  Strangers  ad- 
mitted to,  93.  n.     See  Bribery. 


Courtesy.     See  Lords  and  Ladies  by. 

Commonalty,  472.  69. 

Collation,  449. 

Consolidated  fund,  224. 

Convention  Parliament,  79,  80. 

Counsel,  the  Queen's,  84.  238.* 

Coleridge,  Justice,  on  Privilege,  83. 

Comes,  455. 

Contempt,  83,  84. 

Conference,  94. 

Corodles,  185,  186. 

Convocation,  181,  182.  215,  216. 

Committee  of  the  whole  House,  88.  92, 
93.     Election  91. 

Committees,  Chairman  of,  92. 

Commissioners,  Ecclesiastical,  440. 

Commission.     See  Royal  Assent. 

Consistory  Court,  266,  267. 

Convention,  80. 

Confiscata.    See  Forfeitures. 

Cornwall,  Duke  of,  119. 

Coin.     See  Prerogative,  as  to  the. 

Councils,  Colonial,  53.  65. 

Councils,  the  Queen's,  122,  et  seq. 

Council,  Parliament  the  greatest,  122. 
137.     Judges  members  of  the,  173. 

Coronation,  439. 

Coronation,  Sir  M.  Foster  on,  151. 

Controller  of  the  Exchequer,  210.  211. 

Coke,  his  works,  7.  His  description  of 
the  jurisdiction  of  parliament,  81. 
His  two  reasons  why  peers  are  created, 
122.  His  contest  with  the  courts  of 
equity,  253.  With  the  council-board, 
285.  His  opinion  as  to  punishments, 
338,  339. 

Collections  of  money  unauthorised,  429, 
430. 

Committal,  348. 

Common  Pleas,  court  of,  242. 

Companies,  registration  of,  413. 

Conference,  94. 

Confession,  355. 

Confession  and  avoidance,  299. 

Conge  d'elire,  438. 

Conservators  of  the  peace,  384,  385. 

Constables,  389,  390.  Appointment  of, 
under  5  &  6  Vict.  c.  cix.  392,  393. 

Contempts  against  the  queen's  preroga- 
tive, person,  &c.  169.  343,  344.  See 
Parliament,  privileges  of 
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Contempts  of  court,  34.5—347 

Corporate  counties,  35. 

Corporations,  39G.  407,  408,  409.  And 
see  Municipal  Corporations.  Sole  and 
aggregate,  409.  Ecclesiastical  and 
lay,  410'.  Civil  and  eleemosinary,  410, 
411.  How  created,  411,  412,  413, 
Powers,  &c.  of,  413,  414.  Visitation 
of,  414,  415.  Dissolution  of,  415 
416.  Delinquency  of,  416,  and  note. 
Classification  of  in  the  civil  law,  409. 

Coroner,  the,  381—383.  Court  of  the, 
336.     Inquest  by,  349. 

County  towns,  &c.,  how  governed,  272. 
373,  374. 

County  court,  242. 

Courts,  profits  of,  191.  What  the  king 
may  erect,  171.  496.  Erection  of,  234. 
Diversity  of,  234.  Origin  of,  234. 
Of  record,  234.  Of  law  and  equity, 
239,  et  seq.     Criminal,  313,  et  seq. 

Constable  and  marshal,  281.  328.  458. 

Criminal  Courts,  313,  et  seq. 

Crown,  Clerk  of,  89. 

Creation.     See  Peers. 

Crown,  part  of  the  Parliament,  65.  De- 
mise of  the,  79. 

Customary  Law,  3,  4,  5,  et  seq. 

Customs,  Legal  requisites  of,  8,  9,  10. 
Three  species  of,  5. 

Customs,  the,  216,  217,  218,  219. 

Cujacius,  the  Fifth  Book  of  Fiefs 
compiled  by  him,  13. 

Criminal  justice,  administration  of,  338, 
et  seq. 

Crimes  and  misdemeanours,  340.  High, 
342,  343. 

Curate,  452. 

Custos.     See  Rotulorum. 

Danby,  Earl  of,  his  case,  319.  325. 

1  )i'an  (jf  the  arches,  267. 

I  )cans,  442.     Ptural,  444. 

Death.     See  Punishment,  and  Life. 

Debt.     See  National. 

Debts,  small,  courts,  290,  and  Appendix. 

Decisions,   authority   of,    in   construing 

statutes,   18.      Judicial,    6,   7.      The 

fifty,  12. 
])e(laration,  296. 
J)<|  larat(.r\  act,  thr,  49.  50. 


Decree,  310,  311. 

Decretals,  the,  15, 

Defence,  self,  right  of,  230.  421.  435. 

Defence  by  counsel,  361,  362. 

Degradation,  279.     Of  a  peer,  467. 

Degrees,  the  Archbishops',  439. 

Delegates,  court  of,  267,  268. 

Delegation  of  ecclesiastical  jurisdiction, 
265. 

Demise.     See  Crown,  98.  154. 

Democratic  part  of  the  constitution,  70. 

Demurrer,  297.  356. 

Denizen,  405,  406. 

Denman,  Lord,  his  speech  as  Lord  High 
Steward,  323.  n. 

Denmark,  Prince  George  of,  115,  116. 

Deodand,  197,  and  Addenda. 

Deputy  speakers,  86. 

Dernier  ressort,  182. 

Descent  of  the  crown,  152,  153.  And 
see  Succession. 

Digests.     See  Pandects. 

Dignities,  nature  of,  463.  Descent  of, 
463,  464. 

Dignities  cannot  be  alienated  nor  sur- 
rendered, 468. 

Dioceses  altered,  441,  442. 

Directors,  court  of,  57. 

Discij)line,  ecclesiastical,  stat.  3  &  4  Vict, 
c.  76.  269,  et  seq. 

Discovery  of  uninhabited  country,  48. 

Discovery  on  oath  in  equity,  24.  309. 

Dispensation  by  the  archbishop,  183. 

Dispensing  power,  182,  183.  378.  n.  2. 
431.  494.  n. 

Disqualifications.     See  Members. 

Dissolution  of  Parliament,  97,  98.  165. 

Divine  right,  doctrine  of,  101.  Laws 
of,  13. 

Divorces,  276,  277.    Parliamentary,  315. 

Doctors  of  law,  238,  239.  291.  Of  me- 
dicine, 291.  n. 

Dominion,  attribute  of,  141. 

Dominium  eminens,  183.  428.  ' 

Domsday-book,  188. 

Downing's  appropriation  clause,  207.  n. 

Dukes,  456. 

Durham,  34. 

Duties.     See  Ta.xcs. 

Duties,  the  (jueen's,  130.  j 
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Earl,  34.  455,  456. 

Ecclesiastical  jurisdiction,  three  tliinga 

in,  263.   Causes,  274,  et  seq.    Criminal, 

278.     Judges,  263,  264,  265.    Courts, 

261,  262,  263.      Proceedings  of,  278. 

Law.     See  Law,  and  see  Canon  law. 
Edward  VI.,  16. 

Edward  V.  and  VI.,  their  pupilage,  146. 
Ellesmere,  Lord,  253. 
Electors,  qualifications  of,  70,   71,   72, 

73,  74. 
Elections  of  archbishops  and  bishops,  438. 
Elections,  laws  and  customs  respecting, 

88,  89.     And  see  Choice. 
Election  committees,  91. 
Elizabeth,  her  title,  107,  108. 
Ely,  287. 

Empson  and  Dudley,  352. 
England,  kingdom  of,  29. 
Equality  before  the  law,  482. 
Equites.     See  Aurati. 
Equity,    3.    19,    et  seq.     Court   of,  23, 

&c.    251.     Separation    of    from  law 

discussed,   27.     Proceedings  in,  308, 

et  seq.     Bill  in,  308. 
Error,  235.  307.  366,  367.     In  the  com- 
mon law  Court  of  Chancery,  250. 
Esquires,  481. 
Escheats,  198. 
Estrays,  194,  195. 
Evidence,  law  of  on  pleas  of  the  crown, 

362.     Presumptive,  362.     Hale's  rule 

as  to,  ibi. 
Exchequer,  ancient  constitution  of  the, 

208,  209.     Duties  of  the,  208,   209. 

And  see  Auditor.     Court  of,  247,  248. 

Bills,  206.  (and  n.  2.)  223.    Chamber, 

254.  256. 
Excise,  219,  220. 
Exclusion,  bill  of,  109. 
Excommunication,  278,  279. 
Execution,  307.  370,  371. 
Executive  power.     See  Power. 
Extravagantes,  15. 

Ex  officio.  See  Oath.  Informations,  351. 
Expiration  of  parliament,  98,  99. 
Eyre,  justices  in,  2.'i8. 

Fact,  questions  of,  how  decided   at  law 

and  in  equity,  22,  23. 
Fairs  and  markets.     See  Markets. 


Fealty,  400. 

Felony,  341,  342. 

Feudorum  liber,  12,  13. 

Firstfruits  and  tenths,  186. 

Fish,  royal,  191. 

Fisher,  Cardinal,  his  case,  314  326. 

Fortescue,  7.  131. 

Foreign     concerns.       Sec    Prerogative 

as   to.     Dominions   of  the   king,    58. 

King,  479.  n.  1.     Service  or  pension, 

343.      Nobles   and   knights,    117.   n. 

478,479.481.   Shipping,  501.  Troops, 

case  of,  493,  494.     Enlistment,  157. 
Foreigner.     See  Alien. 
Foreigners,     163,    164.      And    see    Ne 

exeat. 
Forest  charter,  84.     Courts,  284. 
Forests,  royal,  190.  n. 
Foundation  of  corporations,  414. 
Forfeitures,  195,  196. 
Forms   of  law   unalterable,   except   by 

parliament,  431. 
Fox,  493,  494. 

Franchise,  parliamentary,  71,  72,  73. 
Freedom.     See  Liberty.     Of  elections, 

90. 
Fi'eeholders,  71. 
Furneval,  case  of  William,  479. 
Fund,  consolidated,  224. 

Gaunt,  John  of,  35.  Legitimation  of 
his  children,  105. 

Gavelkind,  7,  8. 

Gaol  delivery.     See  Oyer  and  terminer. 

Gajus,  remarkable  law  of,  136.  n.  3. 

General  Issue,  298.  357. 

Gentlemen,  481,  482. 

George  III.,  difficulty  caused  by  his  In- 
capacity to  open  parliament,  97.  And 
see  Regency  Bill.  And  see  Sign 
Manual,  and  Grenville,  Lord. 

George  IV.,  his  civil  list,  226. 

George,  Saint,  474.  n.  4. 

Gloucester,  duchess  of,  her  case,  324. 
Duke  of,  protector,  147. 

Goldsmiths.     See  PIx. 

Governor-general.     See  India. 

Governor  of  colonics,  51.  53.  iJH. 

Government,  forms  of,  62.  Mixed,  63. 
373.  Power  of  civil,  60.  Effect  of 
establishment    of,    418,    419.      Three 
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forms  of,  62.     Of  the  provinces,  372, 

et  seq. 
Good  Hope,  Cape  of,  52. 
Grand  jury.     See  Jury. 
Gratian,  decree  of,  14. 
Green  cloth,  court  of,  338. 
Gregory  IX.,  Pope,  15,  16. 
Grenville  Act,  91.    Lord,  auditor  of  the 

exchequer,  211. 
Grey,  Lord,  493,  494. 
Grotius   on    Dominium   Eminens,    183. 

On  freedom  of  the  sea,  30. 
Guards,  485,  486.  491. 
Guardian.     See  Regent. 
Guardianship  of  the  royal  family,  120. 
Guernsey,  36. 
Guilty,  plea  of,  355. 

Habeas  Corpus,  349.  425,  426.  Suspen- 
sion of,  424. 

Hackney  coaches,  duty,  222. 

Hale,  Lord  Chief  Justice,  on  ecclesias- 
tical judges  and  courts,  16. 

Half  blood,  153.  n.  1. 

Hanaper  office,  251. 

Hanover,  58. 

Hanover,  case  of  the  crown  jewels  of, 
228.  n. 

Hastings,  Warren,  his  case,  320. 

Health,  preservation  of,  423. 

Heir  presumptive  to  the  throne,  119, 
120. 

Helena,  St.,  57. 

Heligoland,  52. 

Henry  III.,  infancy  of,  144. 

Henry  IV.,  singular  device  of  in  as- 
sembling parliament,  79. 

Henry  VI.,  his  insanity,  146.  His  in- 
fancy, 145. 

Henry  VII.,  his  title  to  the  crown,  105. 

Henry  VIII.,  his  title,  106.  Statutes  of 
regulating  the  succession,  106,  107. 

Hereditary.    See  Peerage. 

Hereditary  right  to  the  crown,  100.  101, 

1 02,  1 03,  et  seq.     Power  to  defeat  it, 

103,  104,  105. 

Hessians.     .See  Foreign  troops. 
Highways,  surveyors  of,  393,  394. 
Holt,  Lord,  on  privilege,  83. 
Homage,  400,  401. 
Honour,  fouiilaiii  of.  453. 


Honourable,  the  style  of,  474. 
Hooker,  as  to  bishops,  262. 
House  and  window  tax,  222. 
Household.     See  Officers,  great,  and  see 

Green    cloth.       Court    of   the   Lord 

Steward,  &c.,  337,  338. 
Hue  and  cry,  348. 
Hundred,  33,  34. 
Hundred  court,  33.  241. 
Hydage,  214. 

Idiots,  198,  199. 

Impressment  of  seamen,  501,  502. 

Impeachment,  136.  315,  316,  317,  318, 
319-  Of  a  commoner  for  a  capital 
oifence,  316,  317,  318.  Course  on, 
317.     Continuance  of,  319,  320. 

Imprisonment,  425. 

Induction,  449. 

Interlocutory  decree,  310. 

Institutes,  Coke's,  7.     Justinian's,  12. 

India,  East,  56,  57. 

Interregnum,  151.  410. 

Institution  to  a  church,  449. 

Inquiry,  ecclesiastical  commission  of, 
269.  Military  courts  of,  496,  497. 
Commissions  of,  496,  497. 

Infants,  jurisdiction  over,  24. 

Ingulphus,  decree  transferring  bishop- 
rics to  cities  mentioned  by,  33,  34. 

Insolvents'  court,  260. 

Indemnity,  bill  of,  493. 

Injunction,  308. 

Inquisitions  of  office,  349. 

Indictment,  349,  350. 

Information,  350,  351. 

Investitures,  disputes  concerning,  438. 

Ii'cland,  39.  Dependency  of  on  the  En- 
glish legislature,  39.  Union  with,  40. 
Elections  in,  90.  Parliamentary  fran- 
chise in,  74. 

Ireland,  39,  40,  41.     And  see  Union. 

Issue,  296.  298.  Of  fact,  23.  311. 
Feigned,  311. 

Italy,  custom  of  as  to  cities,  34. 

James  I.,  canons  made  under,  16.     His 

title,  108. 
James  IT.,  138. 

Jewels  of  the  crown,  227,  228.  n.  2. 
Jeofails,  235. 
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Jersey,  36. 

John  XXII.,  Pope,  15. 

Julianus,  Salvius,  3. 

Judges,  5,  6.  123.  171.  323.  234.  257. 
324.  Extrajudicial  opinions  of,  123, 
124.  Their  circuits,  293.  And  see 
Assize.  Advising  the  Lords  on  ap- 
peal, 257.  Their  opinions  not  always 
followed  by  the  House,  257.  n.  Their 
commissions  on  circuit,  259.  330. 

Justinian,  10,  11,  12. 

Justi(!e,  courts  of,  in  colonies,  54.  Pro- 
fits from,  191.  Sec  Prerogative  as 
fountain  of.  Right  of  applying  to  the 
courts  of,  430,  431.  Disturbance  of, 
431. 

Justices,  Lords,  143,  144.  Stat.  1  Vict, 
c.  Ixxii.  144.  Of  the  peace,  385,  386, 
387.  Power  of,  388,  389.  Appoint- 
ment of,  385.  488.  Actions  against, 
388. 

Jurisdiction  out  of  her  majesty's  domi- 
nions, 56.  230,  231.  Civil  and  cri- 
minal, distinction  between,  231,  232, 
233.  Civil  and  ecclesiastical  distinc- 
tion between,  233. 

Jurisdiction  Act,  Scots,  38. 

Jurisdictions  of  the  church,  16,  17.  261, 
262. 

Judicial.     See  Power. 

Justiciar,  chief,  243,  244. 

Jurisconsulti,  authority  of,  7. 

Judicium,  what  constitutes,  236. 

Jury,  trial  by.  See  Trial.  Grand,  349, 
350.  Preparation  of  a  case  for,  22, 
23.  See  Libel.  Incompetence  of  in 
certain  cases,  22,  23. 

Jurors,  punishing,  363. 

Judgment,  305.  364,  365.  How  sus- 
pended, 305.  364.  How  reversed,  365, 
366. 

Justinian,  law  of  concerning  election  of 
bishops,  437. 

Keeper,  Lord,  86.  249. 

Kent.  See  Gavelkind.  INIaid  of,  her 
case,  314. 

Keys,  power  of  the,  261. 

King.  See  Queen.  Nominative,  116. 
Can  do  no  wrong,  136.  139.  141.  Can- 
not in  person  arrest,  136.  347.     De 


facto  and  de  jure.  See  Allegiance, 
Statute  of. 

Knight  marshal,  286. 

Knights'  fees,  484. 

Knights  bannerets,  475,  476.  Bache- 
lors, 478,  479,  and  n.,  480.  Of  the 
Bath,  476,  477.  Of  the  chamber,  477, 
478.  n.  Of  the  garter,  474,  475. 
Baronets'  eldest  sons  made,  476.  Of 
St.  Patrick  and  the  Thistle,  478. 
Poor,  475.  Ofthe  shire,  69.455.  Elec- 
tors of,  71,  72.     Qualification  of,  77. 

Lansdowne,  Lord,  494. 

Lands,  crown,  187,  188. 

Law,  municipal,  3.  58.  Common,  3,  4, 
5,  et  seq.  Customary,  3,  4,  5,  et  seq. 
Ecclesiastical  —  national,  16.  Itevision 
of,  16.  Public,  58,  59.  Private,  58, 
59.  Statute,  17.  Written,  3.  17,  18. 
Unwritten,  3,  et  seq.  And  see  Canon 
and  Civil  Law. 

Laws.  See  Bills.  English,  in  new  co- 
lonies and  plantations,  48. 

Land-tax,  213.  214.216. 

Lancaster,  34,  35.  Duchy  chamber, 
286. 

Langton,  Stephen,  16. 

Lapse,  450. 

Lateran,  council  of,  266. 

Letters,  queen's,  430. 

Legal  memory,  9. 

Leopold,  prince,  120. 

Legislative  power,  63,  64.  Division  of, 
64.     Over  colonies,  45,  46.  48.  50. 

Leet,  court,  336. 

Legis  actiones,  252. 

Liturgy,  14. 

Littleton,  7.,  and  n.  2. 

Limited  sovereign  power,  63. 

Lighthouses,  169. 

List,  civil,  224,  225,  226,  227. 

Lindo  V.  Belisario,  275. 

Liberty,  absolute  and  civil,  418.  420. 
Defined  by  Florentinus,  420.  Politi- 
cal, 420.  Personal,  423,  424.  Of 
speech  and  tlie  press,  433,  434. 

Life,  power  of  disposing  of,  421,  422. 

Libel,  law  of,  434. 

London,  35.  Customs  of,  8.  IMode  of 
proving,  8.     Courts  in,  289. 
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Lord  Mayor,  93.  n.  1 . 

Lord  ^layor  and  Aldermen,  certificate 
of,  8. 

Lords  and  ladies  by  courtesy,  472,  473. 

Lords.  See  Temporal  and  Spiritual. 
And  see  Privilege  of  peerage.  By 
courtesy.  House  of,  laws  and  customs 
of,  84.  House  of,  66.  255,  256. 
Power  to  commit,  84.  Assistants  of,  84. 
94.    Attendants  of,  84,  85.  94.  and  n. 

Lord  chief  justice,  244,  title  of  con- 
feiTcd  alone,  473.  n.  3.  Lieutenant, 
249.  487,  488,  489.  Interference  of  in 
elections,  90.  Warden  of  Cinque 
Ports,  90. 

Louis  X.,  king  of  France,  case  of,  152. 

Local  courts,  defects  of,  294. 

Lunatic,  prelates  becoming,  440. 

Lunatics,  24.  199,  200,  201,  202.  And 
see  AVrit  de  Idiota  Inquirendo. 

Lunatico  inquirendo,  440.  And  see 
Masters  in  lunacy. 

Mace,  92,  93,  94. 

Magna  Charta,  17.  141.  243.  258.  365. 

423.  454. 
Malt-tax,  212. 
Malta,  52. 
Man,  Isle  of,  36. 
]\Iancliestcr,  34. 
Mandamus,  245,  246. 
Mansfield,  Lord,  39.  n.  45.  493.    In  the 

cabinet  and  chief  justice,  173. 
Marchers,  Lords,  456. 
Maritime  state,  499. 
Marque,  letters  of,  162. 
]\Iarquess,  456,  457. 
Martial,  courts,  495,  496. 
Mayor.     See  Lord  Mayor. 
Mauritius,  52. 
Madras,  57. 

]\Iarriage  of  peeresses,  467,  468. 
Mal-administration,  343. 
Marts,  establishment  of,  176. 
]\Iarriages,  Royal,  act  concerning,  121. 
Marshalsca,  285,  286. 
!Mx-;tL'rs    in   chancery.      See   Chancery. 

in  lunacy,  201.     , 

iMary,  (iucen,  her  title,  107. 

Alalrimonial  causes,  275. 

jMarket,  clerk  of  liic,  his  court,  336,  337. 


Memory.     Sec  Legal  Memory. 

Merchants,  customs  of,  8.  n.  4. 

Menu,  laws  of,  45.  n. 

Members  of  Parliament,  for  what  they 
serve,  69.  and  n.  77. 

Members.  See  Commons,  House  of.  See 
Knights  of  the  shire.  See  Citizens  and 
Burgesses.  See  Universities.  Dis- 
qualifications, 75,  76,  and  notes. 

Messengers  of  the  lords  and  commons,  94. 

IMIlItary  force  employed  to  keep  the 
peace,  499. 

Mint,  178. 

Mixed.     See  Government. 

Mines,  192,  193. 

Military  and  maritime  courts,  281,  etscq. 

Misdemeanour,  342. 

Military  prerogative.     See  Prerogative. 

Misprisions,  342,  343. 

Ministers,  diplomatic,  158,  159. 

Militia,  489,  490.     Supplementary,  490. 

Military  state,  483.  Tenures,  189.  214. 
constitution,  Norman,  484,  &c. 

Milltes.     See  Equites  auratl. 

Middlesex,  assistant  judge  for,  334. 
shrievalty  of,  376. 

INIinlstere.  See  Resiionslblllty  of.  De- 
feat of  in  parliament,  137. 

Money  voted  with  assent  of  the  crown, 
88.     Where  paid,  88. 

Money  bills,  form  of,  87.  Lords  amend- 
ing, 87. 

ISIonstrans  de  droit,  139.  249. 

Mother  churches,  32. 

More,  Sir  Thomas,  his  case,  314. 

Monopolies,  stat.  of,  175. 

Money.     See  Prerogative  as  to  Coin. 

Monarchy,  62. 

Municipal  corporations,  396,  397,  398. 

INIutlny  act,  494,  495. 

Municipal  law,  3.  Corporations  act, 
35.  n. 

National  debt,  223,  224. 

Natural-born  subjects,  400.  405. 

Natural  law,  oilence  against,  419. 

Naturalization,  406. 

Naval  state. 

Navy,  discipline  of  the,  502,  503.      In 

the  lime  of  Queen  Elizabeth,  500. 
Navigation  Laws,  500. 
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Neutrals,  44. 

Newfoundland,  52. 

New  South  AValos,  52. 

New  trial,  305,  30G. 

Ne  exeat.  Writ  of,  1G9,  170.  308. 

Nisi  prius,  259.  300. 

Nobility,   453,   to   472.      Incidents   of, 

466,  467.     Loss  of,  467,  468. 
Nomination  to  bishoprics,  438. 
Nonsuit,  the  Crown  cannot  be,  173. 
Non  obstante.     See  Dispensing  power. 
Non  inti'omittent  clause,  335. 
Normandy,  coutume  of,  36. 
Nova  Scotia.     See  Baronets. 
Novella;  constitutiones,  12. 
Nullum  tempus  occurrit  regi,  141. 

Oaths  taken  by  members  of  Parliament, 
81.  And  see  notes.  Oath  ex  officio, 
24,  25.     Coronation,  131,  132. 

Oatbs,  375. 

Oath  of  Allegiance,  401. 

Obertus  de  Orto,  13. 

Occupancy,  effect  of,  47.  Colonies  ac- 
quired by,  47. 

Officina  justiciae,  251. 

Office,  persons  holding  in  the  house  of 
Commons,  75.  77. 

Offices,  law,  concerning,  174,  175.  375. 
And  pensions,  duty  on,  222. 

Officers,  great,  125.  338.  505,  506,  507. 
in  Scotland,  513. 

Officers,  arrest  by,  347,  348. 

Oleron,  Laws  of,  499. 

Onslow,  Speaker,  anecdote  of,  92.  n.  1. 
His  opinion  as   to  a   council    of  re- 
gency, 147. 

Oppressions,  excessive,  remedy  against, 
138. 

Ordinance,  66. 

Orange,  Prince  of.  111,  112.  130. 

Ordination,  447. 

Original  writs,  252.  Contract,  130,  131. 
And  see  Quasi  Contract. 

Otho,  Cardinal,  16. 

Othobon,  Cardinal,  16. 

Outlawry,  295. 

Overseers.     See  Poor  law. 

Oyer  and  terminer,  259.  Writ  of,  317. 
Commissioners  of,  328,  329.  And 
general  gaol  delivery,  329. 


Parliament,  acts  of.  See  Statutes  and 
Acts.  High  court  of,  313.  Long 
65.  98.  Assembling,  79,  80,  81.  89. 
Frequent  holding,  81.  Duration  of, 
99.  Power  over  colonies,  46.  48,  49. 
Laws  and  customs  of,  81.  Privileges 
of,  82,  83,  84. 

Palace  court,  285,  286. 

Pains  and  penalties,  bills  of,  314,  315. 

Palatine,  Counties,  34,  35.  Courts  of  the, 
287,  288. 

Patent,  Peers  by,  461,  463. 

Parson,  444,  445.  447,  448,  449,  450, 
451. 

Passports,  163. 

Pandects,  the,  10,  11,  12.  Teaching  of, 
290. 

Patents  for  inventions,  175,  176. 

Parishes,  31,  32.  444. 

Parish  clerks,  452. 

Patronage.     See  Advowson. 

Pardon,  power  of,  172.  369.  Observa- 
tions on,  369,  370.  Not  pleadable  iu 
bar  to  an  impeachment,  319. 

Pensioners,  Gentlemen,  486. 

Pcenitentia,  Tract,  de,  14. 

Pennafort,  Raymond  de,  15. 

Peace  and  war,  60.  160,  161. 

Pembroke,  Earl  of,  regent,  144. 

Perfection,  attribute  of,  141. 

Persons,  classification  of,  399. 

Peace,  clerk  of  the,  333.  See  Conserva- 
tor.    And  see  Justice. 

Peculiars,  court  of,  267. 

Petitions  to  parliament,  431,  432,  433. 
To  the  crown,  431,  432  And  see 
Receivers  and  triors  of. 

Petty  bag,  251. 

Peremptory  challenge,  360. 

People,  the,  399. 

Perpetuity,  attribute  of,  151. 

Peer,  trial  of,  321,  322,  323,  324. 

Peers,  66.  Twelve  created  together,  67. 
Eldest  sons  called  up,  461.  Their 
privilege  of  audience,  122.  Great 
council  of,  122, 123.  Children  of,  472, 
473,  474.  508.  And  see  the  Table  of 
Precedence.  Scotch,  37.  76.  465. 
Their  eldest  sons,  77.  Irish,  40.  77. 
465,  466. 

Peerage.     See   privilege  of,  and  claim- 
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Created  by  writ,  459.  By  patent,  461. 
And  see  Tenure.  Created  witli  an 
already  existing  title,  459.  n.  6. 
Pour  autre  vie,  462.  Is  inalienable, 
468.  Cannot  be  surrendered,  468. 
Hereditary,  67,  and  note,  68.  For  life, 
67,  note.  461,  462.  For  life,  with 
remainder  over,  463.  Unworthy  per- 
sons inheriting,  68. 

Peeresses,  464.  473.  i\Iarriage  of,  467, 
468. 

Philip  of  Spain,  11.5,  116. 

Philip  and  Mary,  style  of,  116. 

Pix,  trial  of  the,  178,  179. 

Piepoudre  court,  241. 

Pleadings  at  law,  296,  297.  In  equity, 
308,  309,  310. 

Pleading  in  criminal  cases,  355,  356, 
357. 

Pleas  of  the  crown,  340. 

Plantations.     See  Colonies. 

Placemen.     See  Office. 

Pluralist,  451. 

Portland,  36. 

Ports  and  havens,  168. 

Poyning's  laws,  39. 

Power,  absolute,  135.  155,  156.  Sove- 
reign, 60.  62,  63.  133.  Civil,  analysis 
of,  60.  Judicial,  60,  61.  229,  ef  se^. 
Executive,  61.  64,  65.  100.  133. 
Limited,  63.  Legislative,  63.  66.  Ba- 
lance of,  63,  64,  65.    Of  taxing,  61,  62. 

Poor  law,  394,  395. 

Posthumous  heir  to  the  crown,  152,  153, 
154. 

Possessio  fratris,  464. 

Posse  comltatus,  379.  487. 

Post-office,  220,  221. 

Politic  bodies.     See  Corporations. 

Powis,  Sir  Littleton,  430.  n. 

Police,  390,  391,  392,  393. 

Prescription,  9.  n.  4. 

Provincial  establishments,  51,  52. 

Provinces,  ecclesiastical,  31. 

Proprietary  governments,  52. 

Precept  for  election  of  members,  89. 

Progress,  reporting,  93. 

Proxy,  85,  86. 

Protest,  86. 

Presentiment,  349, 

Property,  right  of,  427,  428. 


Protector,  his  rank  in  parliament 
506. 

Press.     See  Liberty. 

Printers,  laws  concerning,  433. 

Premunire,  438. 

Private  bill,  92. 

President  of  the  council,  124. 

Promulgation  of  laws,  96. 

Pregnancy,  plea  of,  368. 

Prorogation,  96,  97.     Effect  of,  97. 

Presentation,  448,  449. 

Precedence,  175.  454.  n.  457.  Law  of, 
511.  Table  of,  505.  Of  peers,  457, 
458.  461.  465.  506.    And  see  Women. 

Pressing  soldiers,  485.     Sailors,  501. 

Prodigals,  202. 

Prerogative,  the.  Royal,  133,  et  seq. 
Two  sorts  of,  134.  Three  kinds  of 
direct,  134.  Military,  167.  168.  And 
see  Royal  character.  Absolute,  155, 
156.  And  see  Dispensing  power. 
Contempts  against,  343.  Boundaries 
of,  156.  As  to  foreign  concerns,  157, 
158.  To  make  treaties,  160,  To 
make  war  and  peace,  160,  161.  Li- 
mitation of,  161.  Legislative,  164, 
165.  As  fountain  of  justice,  170,  171. 
Of  pardoning,  172.  369,  370.  Of 
ubiquity,  173.  As  fountain  of  honour 
and  office,  174,  175.  453.  and  n.  5. 
480.  As  fountain  of  privilege,  175, 
176.  As  arbiter  of  domestic  com- 
merce, 176.  As  to  the  coin,  177,  178. 
Ecclesiastical,  179,  180,  181.  Fiscal, 
183,  et  seq. 

Privy  Seal,  124,  125. 

Privilege.  See  Parliament.  Of  Peer- 
age, 122.321.466,467. 

Proclamation.  Royal,  173,  174.  Parlia- 
ment summoned  by,  97. 

Prerogative  court,  267. 

Prosecution,  349. 

Princess  royal,  1 1 9. 

Process,  353,  354. 

Prisage,  217. 

Privy  council,  124.  347.  Judicial  com- 
mittee of,  127.  176.  268.  273.  283. 
Assessors  to  the,  269.  n.  Councillors, 
124,  125,  126,  127,  128.  Prelates 
members  of,  273. 

Proceedings  at  law,  296,  et  seq.     And 
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see   Summary.     In    criminal    covn-t?, 

347,  et  seq. 
Probate.     See  Testamentary  causes. 
Prohibition,  279,  280. 
Prize  suits,  283. 
Punishment  of  offender,  339.     Of  death, 

422. 

Quasi  Contract,  419. 

Quo  Warranto,  353. 

Quorum,  333.  385. 

Qualification  of  Justices,  386,  387. 

Qualification.         See    Electors.         See 

Knights  of  the   Shire.     See  Citizens 

and  Burgesses. 
Queen,  the,  a  Corporation,  411. 
Queen   Consort,    114,    115.     Dowager, 

118.  467.  n.     Regnant,  100.  114.,  and 

see  King.     Husband  of,  115,  et  seq. 
Queen  or  King,  Marriage  of,  115. 
Queen's    Bench,    Court    of,   244,   245. 

Crown  side  of  the,  326,  327. 
Quarter   sessions.   See   Sessions   of  the 

peace. 
Queen,   her   security    provided   for   by 

Stat.  5  &  6  Vict.  c.  li.  341.  359. 
Queen,  her  duties,  130. 

Railways,  129.  428.     And  see  Addenda. 
Rank,   constitutional    principles   as    to, 

482. 
Real  property,  descent  of,  153. 
Recorder,  335. 
Recorder  of  London,  8. 
Records,    6.  234,  235,  236.  254.  300. 

nul  tiel  record,  299. 
Reporters,  6. 
Reports,  the,  6. 
Returning  officers,  89, 
Receivers  and  triors  of  petitions,  317. 
Registration  of  Voters,  74. 
Registration  of  Companies,  413. 
Revising  barristers,  74. 
Reporting.     See  Progress. 
Resignation  of  seat  in  Parliament.      See 

Chiltern  Hundreds. 
Request,  letters  of,  272. 
Residence,  of  the  clergy,  451,    In  the 

realm,  right  of,  426,  427. 
Restoration,  79. 
Requests,  Courts  of,  289. 


Revolution  of  1688,  79,  80.  110,  111. 

Roman  Catholics,  81,  82.  375. 

Reprieve,  368,  369. 

Return  of  parliamentary  writ,  90. 

Reading  of  bills.  First,  92.  Second, 
92.     Third,  93. 

Regalia  jura,  168. 

Responsibility  of  colonial  governors,  55. 

Responsibility  of  ministers,  136,  137. 
And  see  Cabinet. 

Regent,  methods  of  appointing,  142. 
Constitutional  law  with  regard  to 
the  office  of,  144. 

Reversion,  judicial  offices  not  grantable 
in,  175. 

Regency  Act,  24  Geo.  II.  c.  24.,  147. 
5  Geo.  Ill,  c.  27,,  147.  Bills  of  1788, 
—1811,  148,  Act  51  Geo.  Ill,  c.  i,, 
148.  Act  1  Will.  IV.  c.  ii.,  149.  151. 
154.  Act  1  &  2  Vict.  c.  xxiv.,  150, 
Summary  of  law  respecting,  150,  151. 

Regency,  supposed,  during  period  of 
gestation,  153, 

Resignation  of  Archbishops  and  Bishops, 
439,440.     Of  parsons,  451,  452, 

Revenue,  ordinary,  184,  et  seq.  Extra- 
ordinary, 203,  et  seq.  Sources  of  the, 
212,  et  seq.     Hereditary,  226,  227. 

Revenues,  ecclesiastical,  alterations  of, 
440,  441, 

Review,  bill  of,  311,     Court  of,  260, 

Restitution  of  conjugal  rights,  276. 

Riot,  432,  498,  499. 

Rights  of  the  citizen  primary,  417, 
et  seq. 

Right,  petition  of,  139,  140,  3  Car. 
I,,  423. 

Ripon,  34, 

Rider  to  a  bill,  93. 

Richard  II.,  deposition  of,  79. 

Royal  character.  See  Sovereignty,  Do- 
minion, Perfection,  Perpetuity, 

Rotulorum,  Custos,  333,  384, 

Romney  Marsh,  laws  of,  285, 

Rolls,  master  of  the,  76,  127.  253. 

Royal  marriage  act,  121. 

Royal  family,  114. 

Roman  Catholic  Clergy,  76.  and  n. 

Sacredness  of  the  royal  person,  1 35 
Sacraments,  275,  276.  n. 
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Salisbury,  countess  of,  her  case,  314. 

Sark,  isle,  36. 

Scotland,  3G,  37,  1C5  38.    And  sec  Union. 

Law  of  precedency  in,  457.    Elections 

in,  98.      Parliamentary  franchise  in, 

73,  74.     Peers  of,  37.  165.  See  Union. 
Scandalum  magnatum,  467. 
Scutages,  214. 
Sea,  high,  30.  31.      Offences  committed 

there,  328,  329. 
Sea  marks,  169. 
Sessions  of  the  peace,  334,  335.    Special 

and  petty,  336. 
Sextum  decretaliura,  15.  266. 
Secretary  of  State,  rank  of,  506. 
Selden  on  dominion  of  the  sea,  30. 
Session,  continuance  of,  96. 
Secretary  of  State,  arrest  by  a,  347. 
Seditious  assembly,  432.     Writers,  433. 
Sewers,  commissioners  of,  284,  285. 
Settlement,  the  act  of,  113. 
Sergeants-at-arms,  92,  93,  94.  486. 
Sergeants-at-law,  84,  85.  n.  237.   And 

see  Addenda. 
Servants,  duty  on,  222. 
Seal,  privy,  124.  211. 
Seal,  great,  86.     Authority  of,  97.211. 

Commissioners  of  the,  249. 
Selden  on  equity,  25,  26. 
Security,  right  of  personal,  421. 
Septennial  act,  99. 
Shipwrecks,  191,  192. 
Shrewsbury,  Lord,  his  case,  467. 
Shirley  v.  Fagg,  256,  257. 
Sheriffs,     how     appointed,     376,     377. 

Tourn,  336.     In  Scotland,  38. 
Sheriff,    34.   38.   300.  374,  et  seq.  487. 

Pocket,  377,  378.     His  authority  and 

functions,  379,  380.     Ilis  precedency, 

379.  and  n.  6. 
Sierra  Leone,  52. 
Sinking  fund,  224.  n. 
Sign  manual  affixed  by  a  stamp,  107.  n. 

Stat.  11  Geo.  IV.  c.  22.  151. 
Sovereign  power,  60. 
Sovereignty,  attribute  of,  134. 
Soldiers  removed  from  elections,  90. 
South  Sea  fund,  224. 
Social  contract,  419, 
Society,  lioyal,  and  of  Antiquaries,  410. 


Special  plea,  298.  356.  Case,  304.  Jury, 
304. 

Speaker,  the,  91,  92.  95. 

Speaker,  Lord,  86.  249. 

Spiritual  lords,  66.  325,  326.  Jurisdic- 
tion, 262. 

Standing  army.     See  Army. 

Stamp.     Sec  Sign  Manual. 

Statutes,  17,  18.  Interpretation  of,  18. 
What  bind  the  crown,  167. 

Stewartrles,  38. 

St.  Lucia,  52. 

Stamp  duties,  221,  222. 

Stannaries,  288. 

Steward,  lord  high,  318.  321.  n.  322. 
His  court,  321. 

Star-chamber,  126.  172.  327.  352.  431. 

Strangers  at  the  bar  of  the  house  of 
commons,  93.  n. 

Stockdale  v.  Hansard,  case  of,  83. 

Strafford,  his  case,  315. 

Summons  to  parliament  according  to 
Magna  Charta,  454. 

Sudbury  disfranchised,  69. 

S.  S.,  collar  of,  479.  n.  5.  486. 

Supply,  87,  88.  92.  94. 

Summons  to  parliament,  454,  455. 

Supreme  power,  60. 

Supremacy.  See  Prerogative,  Ecclesias- 
tical. 

Submission  of  the  clergy,  stat.  25  Hen. 
VIII.  c.  19.  182.  269. 

Succession  to  the  throne,  100,  et  seq. 
And  see  Descent. 

Supply,  committee  of,  204.  Restraint 
on  granting,  204. 

Supplies.     See  Appropriation. 

Subpoena,  252,  253. 

Suspension,  279. 

Subjects.     Sec  Natural-born. 

Summary  proceedings,  344,  345,  346. 

Talliages,  215. 
Tariff,  219. 

Taxation,  right  of,  183.  429. 
Tales  de  circumstantibus,  302.  361. 
Taxes,  86,  87. 
Taxation,  61. 

Taxes,  annual,   212.      Perpetual,   213. 
Temporal  law.    Its  power  respecting  the 
Church,  13.  17. 
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Tenierden,  Lord,  liis  act,  9.  n.  4. 

Temple,  Sir  W.  His  method  of  govern- 
ment, 128. 

Tenure,  Peers  by,  458,  459. 

Teniaes,  military,  189.  484. 

Temporal  lords,  65,  66,  67. 

Tenths  and  tifteeuths,  213. 

Testamentary  causes,  277. 

Temporalities,  custody  of,  184,  185. 

Theodosius    and    Valentinian,    Consti- . 
tution  of,  7.  34. 

Tlianet,  36. 

Throne,  vacancy  of,  80. 

Thorpe,  Speaker,  case  of,  82. 

Title,  the  Queen's,  100,  et  seq. 

Tithing,  33. 

Tithes,  274.     Extra-parochial,  186. 

Tithing  towns,  33.     Man,  33. 

Title  for  orders,  436. 

Titles  of  honour,  new,  453. 

Town,  33. 

Townshend  peerage  case,  315. 

Torture,  423. 

Towns  and  cities,  government  of,  396, 
397,  398. 

Trebonian,  11,  12.  419. 

Treaty,  acquisition  by,  45. 

Trinidad,  52. 

Treason,  115.  157.  340,  341.  Trial  for, 
359,  360. 

Trade  and  plantation,  board  or  com- 
mittee of,  129.  413. 

Trinoda  necessitas,  393. 

Traverse  of  office,  140. 

Treasure  defined  by  Paulus,  193.  n.  6. 
Trove,  193,  194 

Trial  in  criminal  cases.  Two  modes  of, 
357,358.  By  jury,  358.  Pteflections 
on,  ibi.  In  civil  cases,  modes  of,  299, 
300.  By  jury  in  civil  cases,  300,  301, 
302,  303,  304.  In  Scotland,  28.  n. 
In  criminal  cases,  357,  358,  et  seq. 
Observations  on,  22.  304,  305.  358. 
In  cases  of  trejison,  359. 

Ulpian   on   adherence  to   the  law,   21. 

Law  of  concerning  corporations,  412. 
Unheard,  no  man  to  be  condemned,  353. 

n.4. 
Universities,  origin  of,  290.     Courts  of, 

291,  292.  337.    On  the  continent,  291. 


Corporate  bodies  of  and  in,  411.  Mem- 
bers for,  69. 

Unity.     See  Sovereign  Power. 

United  States,  49. 

L^nion  of  the  three  kingdoms,  effect  of, 
41.  Necessity  of,  42.  With  Ireland, 
40,  41.  465,  466.  With  Scotland,  36, 
37.  465.     Blackstone  on,  38. 

Unwritten  law,  3,  4,  et  seq. 

Uniformity,  act  of,  66.  n. 

Usurper.     See  King  de  facto. 

Uses,  252. 

Valentinian,  34. 

Van  Diemen's  Land,  52. 

Vacating  a  seat  in  parliament.    See  Chil- 

tern  Hundi'eds. 
Verge  of  the  court,  286. 
Ventre  inspiciendo,  301. 
Ventre  sa  Mere,  152. 
Veto,  royal,  164,  165. 
Verdict,  303,  304.  363,  364. 
Venire  facias,  353. 
Visitation  of  Chapters,  443. 
Victoria,   H.  Pt.  H.    Princess,    149.   152. 

H.  M.  Queen,  113.  117.     Her  absence 

abroad  in  1845,  143.     Her  civil  list, 

227.  and  n. 
Visitor.     See  Corporation,  visitation  of. 
Viscounts,  457.     Viscounts'  and  barons' 

sons,  474. 
Vice  Chancellors,  127.  254.  331. 
Vill,  33. 
Vicar,  447. 
Vice-comes,  34.  457. 
Voet,  definition  of  equity  by,  20,  21. 
Volunteer  seamen,  502. 
Voter,  to  what  sworn,  89,  90. 
Vote,  casting.     See  Speaker. 

Warrant,  347.  425.     General,  347. 

Waltham,  John  of,  252. 

Watchmen,  393. 

Watch  committee,  398. 

Wales,  29.  288.    Prince  and  Princess  of, 

119.       Frederick     Prince     of,     147. 

Sheriffs  in,  377. 
Ways  and  means,   committee  of,   204, 

205,  206. 
Waifs,  194. 
War,  44.   And  see  Peace,  161,  16L'.  Ac- 
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quisition  by,  43,  44.  Private,  230. 
Foreign  service  in,  484,  485.  Defini- 
tion of,  161.  422.     Right  of,  162. 

William  IV.,  his  civil  list,  227. 

Wine  licenses,  190. 

Winton  or  Winchester,  statute  of,  389. 
487. 

Wight,  Isle  of,  36. 

Will  and  testament  of  the  sovereign, 
228. 

Writers  of  authority,  6,  7. 

Woolsack,  84,  85.  n.  22.  94.  508-9. 

Woods  and  forests,  commissioners  of, 
188,  189. 

Writ  for  election  of  members,  89.  Peers 
by,  459.  461.  Eldest  sons  of  peers 
summoned  by,  461.  For  proclama- 
tion of  statutes,  96.  Of  ad  quod  dam- 
num, 176.  Of  capias,  3-53,  354. 
De  contumace  capiendo,  279.  Of  dis- 
tringas, 295.  Of  venire,  353.  Of 
audita  querela,  306.  De  idiota  inqui- 
rendo,  199,  200,  201.     Of  error,  241. 

244.  366.  Of  scire  facias,  249.  Of 
certiorari,  306.  321.  354.  Of  associa- 
tion, 259.  Of  ne  exeat  regno,  170. 
Of  subpoena,  252,  253.  Of  mandamus, 

245,  246,  247.  Of  si  non  omnes,  260. 
De  bono  et  malo,  330.  Of  significavit, 
278.  Of  quo  warranto,  353.  Of  false 
judgment,  241.  De  coronatore  ex- 
onerando,  382.  De  coronatore  eligendo, 
381.      De   excommunicato   capiendo. 


278.  Of  dedimus  potestatem,  386. 
Of  supersedeas,  387.  Of  justicies, 
242.  Of  procedendo,  387.  See  Ha- 
beas Corpus.  Original,  252.  Of 
prohibition,  279,  280.  Of  summons 
to  assistants  and  attendants  of  the 
House  of  Lords,  85.  459,  460.  Par- 
liamentary, 89.  468.  See  Peers  by. 
Erroneous  summons  to  parliament  by, 
463.  n.  2.  Of  summons  to  parliament 
refused,  469.  Of  summons  under  a 
patent,  463.  Of  error,  coram  nobis 
or  coram  vobis,  307. 

Women  inheriting  dignities,  464.  Pre- 
cedency of,  473.  508.  510. 

William  IV.,  supposed  posthumous 
child  of,  152. 

Weights  and  measures,  176. 

Wreck.     See  Shipwi-eck. 

Wrongs,  distinction  between  public  and 
private,  232,  233.  340. 

Wittenagemote,  242. 

Yeomanry  cavalry,  490. 

Yeomen,  482. 

Yeomen  of  the  guard,  486. 

Year-books,  6. 

York,  35. 

York,  James  Duke  of,  109,  110,  Protec- 
tor, 146. 

Younger  children  of  the  sovereign,  their 
place,  120. 
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